Ti pi 

t 

DELHI POLYTECHNIC 

LIBRARY 

CLASS NO 

...?.. 11... H. 

BOOK NO 

Po L L 

ACCESSION NO 

i 0 1 H q 

. - , Lr 


BHlOPPDelhi— 2,000— 1 0 59 — GIBPS 




llGIPC— S8—7 Education/90 — 12-1 -61 — 5,000. 


347.4 POL 



10149 





4 

i * k 




AND 

SPECIFIC RELIEF ACTS 

flTH|A CI^IMENTARY CRITICAL AND EXPLANATORY 

1 }. ' ' f . bv , mamm 

?t 1 Tips RIGPT HONOURABLE *JUNE, 7 $ 
tR (FREDERICK POLLOCK, Bart., K.C., D.C.L., 

«CH$R OF LINCOLN’s^INN ; HO#. IX. D., PARIS, CAMBRIDGE, EDINBURGH# DUBLIN# 
HARVARE, COL^&BIA, AND CHRISTIANIA ; LATE CORPUS^ PROFESSOR OF 
JURISPRUDENCE, OXFORD ; AUTHOR OF “ PRINCIPLES OF 
tf$NT«ACT,” ‘ THE LAW OF TORTS,” ETC. 


i 


AND 


|THE RIGHT HONOURABLE 

Sli DlNSHAH FARDUNJI MULLA, M.A., LL.B. 

Tljir A JUDGE OF HIS MAJESTY’S HIGH COURT OK JUDICATURE AT BOMB, 

'IflGORE lay/ lecturer, 1929; AUTHOR of "‘commentaries on the 

of jpVIL PROCEDURE,” " PRINCIPLES OF MAHOMEDAN LAW#” 

\ ” PRINCIPLES OF HINDU LAW,” ETC. 




SEVENTH EDITION 


BY 


jlR MAURICE GWYER, K.C.B., K.C.S.I., D.C.L., 

|ST CHIEF JUSTICE OF INDIA ; HON. BENCHER OF THE INNER TEMPLE; HON. 
LL. D, TRAVANCORE; HON. STUDENT OF CHRIST CHURCH, OXFORD, AND 
SOMETIME FF.LLOW OF ALL SOULS COI LEGE, OXFORD; V|C*> 
CHANCELLOR OF THE UNIVERSITY OF DELHI \ EDITOR 
OF u ANSON’S LA:W OF CONTRACT,” 12TH 
TO 16TH EDITIONS. 




Price Rs IS ( Nett J.t 


CALCUTTA : 

THE EASTERN LAW HOUSER, 


Booksellers and Publishers. 

1944 . * 


printed by r. narayanaswami IYER, at the madras law journal ms 9, 

MYL^fjORE, MADRAS, AND iL i 

PUBLISHED BY EASTERN LAW HOUSE* COLLEGE SQUARE, CALCUTTA, ; 

«'•' S. 76--22-12-W 4 



1 


&iNC£ 

nrofAsskfti has * 


edition of this treatise was published, the legal 
»ed an irreparable loss in the death of both Sir 


Frederick P#txfk' £id $ir D. fri Mulla. Each of them has made 
a memorablej a$tl permanent contribution to the legal literature of 
hts C$rit country, .Sir=rFiederick Pollock’s writings are 


h»s 

admired in 
prudence is heli 


■p 714 « 4 * Vivo «54 jiv rv j uuuvn > writings are known and 
‘country hi, the world where the science of juris- 
in honour f and all Indian lawyers can testify to 
Sir ittnshah Mulla's great achievement in elucidating and expound- 
ing thfc principles Of so many branches of Indian law. 

I;t undertaking the preparation of a new edition of a work 
bearing the names of both these eminent men, the present Editor 
iscious that he has assumed a heavy responsibility; but it is a 
he values^ highly to be associated with a book which 
the reputation of its authors as well as by its own 
merit| has secured so firm a place in the affgction^and esteem of 
India® lawyers. 

file difficulty of deciding to what extent it is permissible to 
alter ir rewrite the language of the original authors is one which 
confronts all who edit text-books with a long-established reputation 
Thera are some books, of which Dicey's “ Law of the Constitution ” 
is a good example, where it is possible to preserve the original text 
and ta draw attention in a separate Introduction to those parts of it 
which later investigation or opinion has shown to require modifica- 
tion or even correction. But that course is impracticable in the case 
of a ttxt-book dealing with one of the most universal of human re- 
lationships, which must be continually adapting itself by means of 
judicial interpretation to the needs of successive generations of men. 
No doubt this process of adaptation and modification will be more 
marked in a country where, as in England, the law of contract is 
still very little affected by the statute book ; but though in India the 
greater part of the law has been codified, the same process is still 
at Work, even if to a more limited extent. ' The authors of this book 
did not hesitate in the second and subsequent editions for which 
they were themselves responsible to alter or adapt in the light of 
judicial decisions or of further consideration what they had pre- 
viously written ; and the Editor conceives that he will not do wrong 
if he follows their example, though he has preserved the authors* 
own language wherever it was possible to do so. Nevertheless, he 
cannot refrain from observing that the time is not far distant when 
a more complete recension of the book may become necessary, 
treatise on an ever-growing and expanding branch of the law, 
thoughjjhe frame-work of the original book can be preserved, must 
* to tin* require in part to be substantially rewritten. 

interesting to observe that judgments of the Privy Gsm- 
ta %t least four instances confirmed the ‘ ‘ 



IV 


PREFACE TO THE SEVENTH EDITION. 


by the authors on important points which at the date of the last 
edition were still undecided. The fiditor has been surprised to find 
on how many matters there are still differences of opinion between 
one High Court and another ; and the latter fact reinforces the need, 
which has been long apparent, for a final appellate tribunal sitting 
on Indian soil, whether or not a further appeal is to be permitted by 
leave to the Privy Codncil. It is to be regretted that those in autho- 
rity have not yet seen fit to invest the Federal Court with this ex- 
tended jurisdiction. 

The multiplying of Law Reports has been the subject of adverse 
criticism in India as elsewhere. After his Study of the innumera- 
ble cases on the Indian Contract Act which have been decided in 
India since the last edition of this book, the Editor finds himself in 
cordial agreement with the critics; and he cannot doubt thM- this 
increase in the number of cases reported, often on points of no 
general interest or involving questions of fact only, tends to obscure 
the law and make it more uncertain. It has occurred to him that 
the addition to the references in the foot-notes of the name of the 
judge by whom the case was decided might in course of time by a 
process of evolution or natural selection lead to greater authority 
being attributed to some judicial pronouncements than to others, 
just as it is said that greater weight is given in the United States 
courts to the judgments of the courts of certain States of the Union 
than to others. He commends the idea to the consideration of the 
profession ; but in the meanwhile it appears that the only effective 
remedy for the present st^te^of things lies in the hands of the courts 
themselves. $ 

The Editor desires in conclusion to acknowledge the constant 
help and advice which he has received from Sir Krojendra Lai 
Milter, K.C.S.I., Advocate-General of India, whose knowledge and 
experience have been freely placed at his service. He has also 
benefited by consultation on particular points with the Hon’ble Sir 
Srinivasa Varadachariar, a former colleague in the Federal Court. 
He is much indebted td Mr. K. S. Shavaksha, P>arrister-at-Law, 
for his assistance and for seeing the book through the press; and 
to Mr. K, V. Padmsnabhan, of the Federal Court staff, who has 
verified all the references ^Jwith industry and accuracy. 

It is believed' that all new cases reported down to December, 
1943 ? have been exarhllied. The Editor has exercised his discretion 
with regard to those which should be cited ; but he believes that every 
case worth mentioning has been included, and in cases of doubt he 
has thought it desirable to err on the safe side. A few cases reported 
while the book wa§ being printed have also been included. 

He now submits this, the seventh edition of the work, to the 
judgment of members of the legal profession in India. 

Delhi University, * M.L r G. 

, March, 1944 . ( 
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The Ftfdian Contract Act is in effect, and for the reasons ex* 
plained in our commentary on the first section, a code of English law. 
Like all codes based on an existing authoritative doctrine, it assumes 
a certain knowledge of the principles and habits of thought which are 
embodied in that doctrine. But, unlike European codes, it has to 
be applied in practice by magistrates and pleaders to whom the 
materials and surroundings of its own system are unfamiliar. It 
seems proper, therefore, that editors of an Anglo-Indian Code 
should give a pretty full exposition of those fundamental notions in 
the Common Law which are concisely declared, with or without 
modification, by the text. How far they have in fact been modified, 
and whether by deliberate design or by accident in the execution, 
is a question of interpretation depending not on the text alone, 
but on its relations to the English authorities which the framers of 
the code had before them, and to the subsequent development ^f 
English law. My first object has been to make those relation! as 
clear as possible. For this purpose I have given more elemenifcry 
explanation than would be required in a ' realise addressed only to 
English lawyers or to practitioners in the High Courts, while I have 
endeavoured to avoid entering on details of procedure and other 
purely English technical matters beyond what was necessary 1 ^for 
understanding the substance of the authorities. 

We also have by this time a considerable number of reported 
Indian decisions on the Act. As it did not seem to me possible for 
an English lawyer who had not practised in India to deal adequately 
with these, I consented to undertake this edition only on the terms 
of the Indian cases being collected and digested by a competent per- 
son within the jurisdiction. Accordingly this task was entrusted 
to Mr. D. F. Mulla, who has performed it, so far as I can judge, 
completely and faithfully. I do not profess to have verified all his 
references, but I have verified and considered enough of them to be 
satisfied that his work is frustworthy. With the form of it I have 
interfered as little as might be, though some rearrangement and 
recasting was needful in order to combine Mr. Mulla ’s portion with 
my own in continuous whole. The result is that Mr. Mulla, while 
he is answerable for the inclusion of all Indian reported cases which 
ought to be cited for the use of practitioners, is not necessarily 
answerable for the distribution of them as appropriate to thi$<'Of 
that section, or for the opinions expressed. At the same ti&ft'E 
have seldom found occasion to differ with Mr. Mulla. Much > 
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I have been abte to strengthen his , conclusions by the analogy of 
recent English doctrine, and tp state them with increased confidence. 

The present commentary is critical as well as explanatory. The 
criticism unavoidably follows the Act section by section, and is 
therefore broken up into many comments on details. In order to 
give a general notion beforehand of the causes which have made it 
necessary, and the spirit, I trust no captious one, in which it was 
undertaken, I now repeat the words I used in an unsigned review 
of Dr. Whitley Stokes's “ Anglo-Indian Codes " on the publication 
of the first volume in 1887 : “ Every written law which goes beyond 
mere regulation of details is a work of art : it can no more afford 
to dispense with unity of design and continuity of execution than a 
monumental building. It should proceed from one mind, or from 
very few minds working in intimate association, and it should be 
framed, if not by one hand, at least under uniform general direction 
and by hands trained in one school. Where these conditions 
cannot be satisfied in the first instance, the next best thing 
is to secure a certain measure of uniformity by careful authoritative 
revision in the final stage. In England even this is seldom attain- 
able. >. . The Government of India is less hampered, though not 
quite so free as might be supposed, and it may be said to have made 
good progress in founding a school of legislative composition. The 
results obtained are, on the whole, worthy of the succession of dis- 
tinguished men whose services in the Governor-General's Council 
are commemorated by Mr. Whitley Stokes ; and we must add that 
no small share of the labour and the credit belongs to Mr. Stokes 
himself. Still there has been in some cases a want of continuity. 
Measures long held in suspense, perhaps by excessive scruples, have 
been finished and passed in something like haste. Not only the 
work of different hands, but work done from quite different points 
of view, has been pieced together with an incongruous effect. . . . 
Another source of unequal workmanship, and sometimes of positive 
error, is that the framers of the Indian Codes, and of the Contract 
Act in particular, were tempted to borrow a section here and a sec- 
tion there from the draft Civil Code of New York, an infliction 
which the sounder lawyers of that State have been happily success- 
ful so far in averting from its citizens. This code is in our opinion, 
and we believe in that of most competent lawyers who have exa- 
mined it, about the worst piece of codification ever produced. It is 
constantly defective and inaccurate, both in apprehending the rules 
of law which it purports to define and in expressing the draftsman's 
more or less satisfactory understanding of them. The clauses on 
fraud and misrepresentation in contracts — which are rather worse, 
if anything, than the average badness of the whole — were most un- 
fortunately adopted in the Indian Contract Act. Whenever this Act 
is revised everything taken from Mr. Dudley Field's code should 
struck out and the sections carefully recast after independent 
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examination of the best authorities.” In fact, the Contract Act 
passed through not less than three distinct stages. First, there was 
the draft prepared in England by the Indian Law Commission, uni- 
form in style and possessing great merit as an elementary statement 
of the combined effect of common law and equity doctrine as under- 
stood about forty years ago. By the courtesy of the India Office 
T have had the use of this draft, and it is often referred to in the 
commentary for comparison with the final text of the Act. Next, 
this was revised and in parts elaborated by the Legislative Depart- 
ment in India. The borrowing from' the New York draft Code 
seems to belong to this phase. Lastly, Sir James Stephen made 
or supervised the final revision, and added the introductory defini- 
tions, which are in a wholly different style and not altogether in har- 
mony with the body of the work. Evidently this process could not 
satisfy the conditions of a model code. It is much to the credit of 
the workmen that the result, after allowing for all drawbacks, w r as 
a generally sound and useful one. 

In many of the arguments and some of the judgments in the 
reports of the Indipn High Courts there appears, if I mistake not, 
a tendency to follow English authorities too literally (though in any 
case they are not positively binding on Indian Courts), considering 
only what the Courts actually decided in England, and not w r hat they 
would have decided if their office had been to apply the principles of 
the Common Law to the facts of Indian society. The best way to 
counteract such a tendency is not to neglect the letter of English 
judgments, w r hich is not practicable and would not be useful, but to 
enter more fully into their spirit and distinguish their permanent 
from their local and accidental elements. Tq this object I have 
endeavoured, within the bounds of my undertaking, to contribute, 

Lincoln's Inn, F.P. 

May , 1905. 
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THE 

INDIAN CONTRACT ACT 

(ACT IX OF. 1872). 


Whereas it is expedip it to define and amend certain 
parts of the law relating to contracts; 
It is hereby enacted as follows: — 

Preliminary. 


Preamble. 


1 • This Act may be called The Indian Contract Act, 
Short title. 1 872. 

It extends to fthe whole of British 
India; and it shall come into force on 
Commencement the first day of September, 1872. 

The enactments mentioned in the schedule hereto are 
Enactments repeal- repealed to the extent specified in the 
«d. fyiird column thereof; Inti nothing here- 

in contained shall affect the provisions of any Statute, Act 
or Regulation not hereby expressly repealed, nor”any^ usage 
or custom of trade, nor any incident of any contract (a), 
not inconsistent with the provisions of this Act. 

Repeal. — The portion in italics has been repealed by the 
Repealing and Amending Act, 1914. The Schedule also has been 
repealed by the same Act. 

Law anterior to Contract Act, Introduction of English Law 
into India. — The charters of the eighteenth century which esta- 
blished Courts of justice (b) for the three presidency towns of 

v — ' ' ^4 ' V 1 - 

(a) The words “not inconsistent Bugwandas (1891) 18 I. A. 121, at 
with the provisions of this Act” are p. 127; 18 Cal, 620, at p. 627. See 
not to be connected with the clause further under “Saving of usage or 
“ nor any usage or custom of trade.” custom of trade, etc.” below. 

In the section as cited by the Privy (i>) These were at first the Maydfs’ * 
Council there is no comma after “con- Courts, which, in Calcutta, were 
tract”: Irrawaddy Flotilla Co. v. superseded by the Supreme Court in 
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THE INDIAN CONTRACT ACT. 


1 Calcutta, Madras, and Bombay, introduced into their jurisdictions 
the English common and statute law in force at the time (c) so 
far as it was applicable to Indian circumstances (d). It is, however, 
a matter of controversy Whether English law was introduced by 
the charter of 1726 (13 Geo. I.) so as to extend to India the statutes 
passed up to that date only, or subsequently also by the charters of 
1753 and 1774 so as to embrace statutes up to 1774 (c). 

Introduction of native Law of Contract into India. — The 

indiscriminate application of English law to natives of India within 
the jurisdiction of the Supreme Courts led to many inconveni- 
ences (/). To obviate this, the statute of 1781 (21 Geo. III. c. 70, 
s. 17) empowered the Court at Calcutta (being then the Supreme 
Court), and the statute of 1797 (37 Geo. III. c. 142, s. 13) empowered 


1773, and finally by the High Court 
in 1862. The Mayors’ Courts in 
Madras and Bombay vere replaced, 
in 1797, by the Recorders’ courts. The 
Recorder’s Court in Madras was 
abolished in 1799, and that in Bombay 
in 1823, and a Supreme Court was 
established in its stead, which again 
was superseded by a High Court in 
both places in 1862. 

(r) Though this view of the in- 
troduction of English law into India 
was pronounced incorrect and un- 
reasonable by the Indian Law Com- 
missioners in their celebrated lex loci 
Report of 31st October, 1840, it may 
now be taken as an* accepted doctrine. 
The Commissioners maintained that 
neither the Hindu nor the Maho- 
medan law was the lex loci of British 
India, as it was, so interwoven with 
religion as to be unfitted for per- 
sons professing a different faith, and 
they held that, there being no lex 
loci, the English law became ipso 
jure the lex loci when any part of 
British India became a possession of 
the British Crown, and binding upon 
all persons who did not belong to the 
Hindu or Mahomedan community. 
They recommended the passing of 
an Act declaring a lex loci for 
British India' founded on the English 
Law, but the recommendation was 
never carried into effect. See in 
this connection Naoroji v. Rogers 
(4867) 4 B.H.C, 1, 17-26; The 
Indian Chief (1801) 3 Robinson 

Adm. pp. 28, 29, where Lord Stowell 
showed a modi luster understanding 


than the Indian Law Commissioners 
of the nature of Asiatic personal 
law; and the cases cited in the next 
note. 

( d ) Thus it has been held that the 
Statute of Mortmain, 9 Geo. II. 
c. 36, does not apply to India ( Mayor 
of Lyons v. East India Co. (1836) 
1 M.I.A. 175; 43 R.R. 27, 83); 
similarly the law as to forfeiture for 
suicide (Adv.-Gen. of Bengal v. 
Ranee Surnontoye Dossee (1863) 9 
M I. A. 391) and the law as to main- 
tenance and champerty ( Ram 
Coomar v. C bunder Canto Moofcer- 
jee (1876) 4 I. A. 23) do not apply 
to India, as not being applicable to 
Indian circumstances. 

(c) This question has not only an 
historical interest, derived from the 
trial and conviction of Nuncomar 
under the English statute of 1728 (2 
Geo. II. c. 25). According to the 
view that only the statutes up to 1726 
were introduced into India, the con- 
viction under the statute 1728 
would be illegal. It would, how- 
ever, be legal according to the other 
view, and that view was maintained 
by Sir James Stephen in his Nun- 
comar and Impey, vol. ii. See Ilbert 
on the Government of India, pp, 34. 
35. 

(/) Cowell's Courts and Legisla- 
tive Authorities in India, 6th ed. 
p* 55. Under the Regulating Act* 
1773, the Supreme Court of Calcutta 
practically exercised a general juris- 
diction over the whole of Bengal 




NATIVE LAW 6F CONTRACTS. 3 

the Courts of Madras and Bombay (being then the Recorders’ Courts) 1 , 
to determine all actions and suits against the inhabitants of the said 
towns, provided that their succession and inheritance to lands, rents, 
and goods, and all matters of contract and dealing between party 
and party, should be determined in the case of Mahomedans by the 
laws and usages of Mahomedans, and in the case of Gentoos 
(Hindus) by the laws and usages of Gentoos, and where only one 
of the parties should be a Mahomedan or Gentoo by the laws and 
usages of the defendant (g). The effect of these statutes was to 
supersede English law so far as regards Hindus and Mahomedans 
in the case of contracts and other matters enumerated in the statutes, 
and to declare the right of Hindus and Mahomedans to their own 
laws and usages. The result was that in a suit on contract, for 
instance, between Hindus, the Hindu law of contract was applied, 
and the Mahomedan law in the case of a contract between 
Mahomedans, and this continued up to the enactment of the Indian 
Contract Act. 

Native Law of Contracts as administered by High Courts. — 

The statute of 1781 applied to the Supreme Court at Calcutta, and 
the statute of 1797 applied to the Recorders’ Courts in Madras and 
Bombay. In 1862 High Courts were established for each of the 
presidency towns of Calcutta, Madras, and Bombay, but the same 
personal law continued to be administered to Hindus and Maho- 
medans, and is administered to them even at the present day subject 
to legislative enactments. Turning to matters of contract, the 
Hindu law of contract was in fact applied by the High Courts in 
the exercise of their original jurisdiction to Hindus, and the Maho- 
medan law to Mahomedans, up to the passing of the Contract Act 
in 1872, although the Courts to which the statutes of 1781 and 1797 
were applicable had been abolished. The preservation of this juris- 
diction appears to be accounted for by the charters of the High 
Courts. Taking the case of the Calcutta High Court, the combined 
effect of the Letters Patent of 1862 (cl. 18) and of the amended 
Letters Patent of 1865 (cl. 19) (h) was to render it incumbent upon 
the High Court to apply in the exercise of its ordinary original civil 
jurisdiction the same law or equity that would have been applied by 
the Supreme Court. Now, the law or equity applied by the Supreme 
Court being tinder the statute of 1781 the Hindu law of contract to 
Hindus, and the Mahomedan law of contract to Mahomedans, the 
provision in that statute for applying the native law of contract to 

the exercise of its ordinary original 
civil jurisdiction, such law or equity 
shall be the law or equity which 
would have been applied by the said 
High Court to such case if these 
Letters Patent had not issued.” 


(p) For similar Indian enact- 
ments, see note (/), infra. 

(k) "And we do further ordain 
that with respect to the law or equity 
to be applied to each case coming be- 
fore the said High Court of Judi- 
cature at Fort William in Bengal in 
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M, 1. natives became incorporated by implication in the charters of 1862 
as well as 1865, and in this manner that provision came to have effect 
in the High Court. This was, however, subject to the legislative 
powers of the Governor-General in Council as provided by the forty- 
fourth clause (i) of the charter of 1865. The Indian Legislature 
had, therefore, the power to alter by legislative enactment the provi- 
sions of cl. 19 of the charter, and this is done in the case of contracts 
by the Indian Contract Act. The result is that notwithstanding the 
provisions of cl. 19 of the charter of 1865, which directs the High 
Court to apply the same law or equity that would have been applied 
by the Supreme Court ( i.e. , to apply, inter alia, the native law of 
contract to natives), the High Court has now to administer the law 
as laid down in the Indian Contract Act, whether the parties to the 
suit be Hindus, Mahomedans, or otherwise (/). In other words, 
the “ law or equity ” required to be administered by the High Court 
under cl. 19 of the amended Letters Patent is, in matters of contract, 
modified by the Indian Contract Act and other enactments relating 
to particular contracts. Subject, however, to any law made by' the 
Governor -General in Council, the High Courts are still bound, in 
the exercise of their ordinary original civil jurisdiction, to apply 
the native law of contract to natives as comprised in the expression 
“ law or equity ” in cl. 19. 

As respects the High Courts in Madras and Bombay, the statute 
of 1797 contained a provision similar to that of the statute of 1781 for 
applying Hindu law to Hindus and Mahomedan law to Mahomedans. 
The statute of 1797, however, applied to the Recorders’ Courts in 
Madras and Bombay. Those Courts were superseded by a Supreme 
Court in Madras in 1799, and in Bombay in 1823. The charter of 
the Supreme Court of Madras and that of the Supreme Court of 
Bombay contained similar provisions for the application of Hihdu 
and Mahomedan law. The “law or equity ” administered by the 
Supreme Courts in Madras and Bombay thus consisted in the appli- 
cation of Hindu law to Hindus and Mahomedan law to Mahomedans, 
and the same “ law or equity ” is directed to be applied by the High 
Courts in Madras and Bombay, by virtue of their charters (which 
closely resemble those of the Calcutta High Court), to cases coming 
before those Courts in the exercise of their ordinary original civil 
jurisdiction. S. 17 of the statute of 1781 and s. 13 of the statute 
of 1797 referred to above have been repealed by the Government of 
India Act, 1915. S. 112 of the latter Act reproduced the sections 

(i) "And we do further ordain cases of emergency under the provi- 
and declare that all the provisions of sions of an Act of the twenty-fourth 
these our Letters Patent are subject and twenty-fifth years of our reign, 
to the legislative powers of the chapter sixty-seven, and may be in all 
‘Governor-General in Council, exer- respects amended and altered there- 
cised at the meetings for the purpose by.” 

of making laws and regulations, and See Madhub Chtmder v. Raj- 

also of the Governor-General in coornar Doss (1874) 14 B.L.R. 76. 
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almost verbatim. This section in turn has been repealed by the 
Government of India Act, 1935, and reproduced in sec. 223 of 
that Act. 

Law administered in Mufassal Courts. — The old Bengal 
Regulation III of 1793 (s. 21) directed the Judges in the Zilla and 
City Courts in cases where no specific rule existed to act according 
to justice, equity, and good conscience. Similar provisions occurred 
in the Madras Regulation II of 1802, s. 17. Both these regulations 
are now repealed, but the direction to act, in the absence of any 
specific rule, according to justice, equity, and good conscience, still 
retains its place in the Bengal Civil Courts Act,- 1887, s. 37, and in 
the Madras Civil Courts Act, 1873, s. 16. 

i As to the Courts in the Mufassal of Bombay, the Bombay Regu- 
lation IV of 1827, s. 26, which is still in force, provides that the law 
to be observed in the trial of suits shall be Acts of Parliament and 
Regulations of Government applicable to the case ; in the absence of 
such Acts and Regulations, the usage of the country in which the 
suit arose; if none such appears, the law of the defendant, and in 
the absence of specific law and usage, equity and good conscience. 

The expression “ justice, equity, and good conscience ” has been 
interpreted to mean the rules of English law so far as they are appli- 
cable to Indian society and circumstances ( k ). This expression also 
occurs in Indian Acts relating to Civil Courts in other parts of British 
India (/). 

Applicability of the Act. — The second clause of s. 1 of the 
Act says in the most general terms that the Act is to extend to the 
whole of British India. These words are large enough to include all 
Courts and persons of all denominations. The third clause of s. 1 
provides that nothing contained in the Act shall affect the provisions 
of any statute not thereby expressly repealed. The schedule of the 
Act enumerates the enactments repealed by the Act, but this enume- 
ration does not include' the provision in the statutes of 1781 and 1797 
directing Hindu law to be applied to Hindus and Mahomedan law 

(A) IV ag he la Rajsanji v. Shckh rules of English law as he happened 
Masludin (1887) 14 I. A. 89, 96; to know and considered applicable to 

11 Bom. 551, 561; Dada v. Babaji the case”: Ilbert, Government of 

(1865) 2 B.H.C. 36, 38; Webbe v. India, 2nd cd. 330. Thus the Com- 

Lesltf (1865) 2 B.H.C. 52, 56. mon Law has acquired in India a 

(/) The Bengal, Agra and Assam kind of moral predominance like that 
Civil Courts Act, 1887, s. 37; the which Roman law obtained, under 
Punjab Laws Act, 1872, s. 5; the the name of “written reason,” in 
Central Provinces Laws Act, 1875, various regions of 
ss. 5, 6; the Oudh Laws Act, 1876, Europe where it was not recognised 

s. 3; and the Burma Laws Act, 1898, as having positive authority, esped- 

s. 13. Originally the words were ally in the customary law provinces 
synonymous with the rules of natu- of France under the old monarchy, 
rat reason, or the law of nature;. but Cp. Pollock, The Expansion of the 
" an Englishman would naturally Common Law, pp. 132-134. 
interpret ” them as meaning such 
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I. to Mahomedans. This circumstance gave rise, in Madhub Chmds? 
v. Rajcoomar Doss (m), to a question as to She applicability of the 
Contract Act to Hindus in cases coming before the High Court in 
the exercise of its original civil jurisdiction. The parties to the suit 
were Hindus, and the case came before the High Court of Calcutta 
in the exercise -of its original civil jurisdiction. On behalf of the 
plaintiff it was contended that the Contract Act did not apply, and 
that the case was governed, as provided by s. 17 of the statute of 
1781, by the Hindu law of contract, which, it was alleged, did not 
render an agreement in restraint of trade void, as was done by s. 27 
of the Act. It was, however, held that the Act did apply to Hindus, 
having regard to the general words used in cl. 2 of the section; as 
respects the non-repeal of the statute of 1781, it was said that it was 
not necessary to repeal it, as the Supreme Court to which it applied 
had been abolished, and there was nothing left to which it could apply. 

< 4 $ <s Scope of the Act. — The Contract Act does not profess to be a 
\/^*iplete code dealing with the law relating to contracts. As appears 
from the preamble, the Act purports to do no more than define and 
amend certain parts of that law. No doubt it treats of particular 
contracts in separate chapters, but there is nothing to show that the 
Legislature intended to deal exhaustively with any particular chapter 
or subdivision of the law relating to contracts ( n ). 

In Ramdas v. Amerchand & Co . (o) the point for decision was 
whether a railway receipt was an “ instrument of title ” within the 
meaning of s. 103 of this Act. It was contended that it was not, 
for the following reasons: First, that the Indian Contract Act was 
primarily a consolidating Act, and therefore ought, in default of a 
clear expression to the contrary, to be read as embody ing* the law as 
existing when it was passed. Secondly, that it was improbable that 
the Indian Legislature could have taken the lead in a legal reform for 
which English had to wait until the passing of the English Factors 
Act of 1877. In dealing with these arguments, the Privy Council said : 
“ Their Lordships cannot attach any weight to either consideration. 
The Indian Contract Act recites the expediency of defining and 
amending certain parts of the law relating to contracts. It is there- 
fore an amending as well as a consolidating Act, and heyond the 
reasonable interpretation of its provisions there is no means of deter- 
mining whether any particular section is intended to consolidate or 
amend the previously existing law. Again their Lordships do not 


(m) (1874) 14 B.L.R. 76. 

(n) Irrawaddy Flotilla Co. v. 

Mwffwtmdas (1891) 18 I. A. 121; 18 
Cal 620, 628, 629, cited in Jwaladutt 
R. Pittam v. Bansilal Motilal (1929) 
56 I. A* 174, at p . 378. “ The Act, 
so far as it goes, is exhaustive and 
imperative'*: Mohori Bibee v. 


Dhurmodas Ghose (1903) 30 LA. 
1 14, 125 ; 30 Cal . 539, 548 ; Gajanan 
Moreshwar v. Moreshwar Medan 
A.I.R. 1942 Bom. 302 ; 44 Bom. 
L.R. 703; 203 LC. 261 
(o) (1916) 43 LA. 164, 170; 40 
Bom. 630, 636. 



7 


NATIVE tAW m CONTRACTS. 

/ 

sfte any iBOprofoability in the Indian Legislature 
lead hi a legal reform. Such a reform may have 
nized as desirable without an opportunity occurring for its embodi- 
ment in a legislative enactment, and it may well be that the opportu- 
nity occurred sooner in India than in this country, where the calls 
for legislative action are so much more numerous.” 

How far native Law of Contracts is still in force. — As stated 
above, the Contract Act does not cover the whole field of contract 
law. In cases, therefore, not provided for by the Contract Act or 
other legislative enactments relating to particular contracts, it is 
incumbent upon the High Courts, in the exercise of their original 
jurisdiction, to apply the Hindu law of contract to Hindus and the 
Mahomedan law of contract to Mahomedans. This is because of 
the provisions of the charters of those Courts noted above, which 
substantially continued the direction in this respect of the Acts of 
1781 and 1797 (p). As an instance of the above proposition may 
be mentioned the rule of the Hindu law of contract known as 
damdupat, according to which interest exceeding the amount of the 
principal cannot be recovered at any one time ( q ). This rule is 
still in force in the Bombay Presidency ( r ) and in the presidency 
town of Calcutta (s), but it is not recognised outside that town (t) 
or in the Madras Presidency (u). There is, however, a difference 
of opinion as to whether the rule is abrogated by the Transfer of 
Property Act, 1882 (v), as regards interest on mortgages governed 
by that Act. It has been held by the High Court of Madras that it 
is (w): by the High Court of Bombay (x) and Calcutta (y), that 



(/>) It will be seen from what is 
said above that the statement in 
Tlbert, Government of India, 2nd ed. 
p, 327, is not formally accurate so 
far as it implies that these provisions 
are still in force by \irtue of the 
Acts themselves * jet in Mad Inea Sid - 
hanta v. Venkaiaramanjulu (1903) 
26 Mad. 662, 670, the Act of 1797 
*was assumed to be still in force, 

( q ) See The Rule of Damdupat, 

by Framjee R, Vicajee, in Journ . 
Soc . Comp . Legist for December, 
1900, at p, 464. * 

(r) Dhondu v, N crayon (1863) 1 

B.H.C. 47; Kfmskclchand v. Ihra- 
h&n (1866) 3 B.H.C. AX. 23; 

Ncthuhhm v* Mulchand (1868) S B. 
HX.AX. 196; Hakma Manji v. 
M eman Ayah (1870) 7 Bom.H.C. 
O.C 19; Pavanaga v, Govind (1873) 
10 Bom.H.C. 382; Ramchcndrc v. 
Bhimrav (1877) I Bom. 577; Gmipat 
v. Adarji (1877) 3 Bom. 312; 

Dewood v. Vullubhdos (1893) 18 


Bom. 227; Go pal Ramchandra v. 
Gangarmn Anand Shet (1895) 20 
Bom. 721, over-ruling S hr i Gatiesk 
v. Keshavrav (1890) 15 Bom. 625; 
Hardal v. Nagar (1896) 21 Bom. 
38; Ali Sakeb v. Shcbji (1895) 21 
Bom. 85. 

(s) Nobtn Chunder v. Romesh 
Chunder (1887) 14 Cal. 781. 

( t ) Met N drain v. Ram Deni 
(1883) 12CX.R. 590. 

(u) AnnajiRou v. Ragubai (1883) 
6 Mad.H.C. 400. 

(v) See ss. 86 and 88 of the Act. 
Both these sections have been repeal- 
ed by the Code of Civil Procedure, 
1908, and are reproduced in that 
Code in O. 34, rr. 2 and 4. 

(w) Madhwa Sidhcntav . V<enkaia~ 
raman/ulu (1903) 26 Mad. 662. 

(x) Jeewanbai v. Manardas (1910) 
35 Bom. 199. 

(y) Kunja La! v. Narscmba (1915) 
42 Cal. 826; 31 IX. 6. 
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$. 1. it is not. Another instance is the rule applicable to Hindus governed 
by the Mitakshara law in the Bombay Presidency, that in the case 
of a debt wrongfully withheld after demand of payment has been 
made, interest becomes payable from the date of demand by way of 
damages. This rule, according to the Bombay High Court, is not 
affected either by the Interest Act, 1839, or by the Contract Act (s). 
The rule, however, is not applied to Hindus in the Madras Presi- 
dency (a). But such cases are very few, and the native law of con- 
tract may, for all practical purposes, be regarded as having been 
superseded by the Contract Act and other enactments relating to 
particular contracts. 

, Acts and Regulations not expressly , repealed. — The laws 
made by the Legislatures for the Presidencies of Bengal, Madras, 
and Bombay, before the date of the Government of India Act, 1833 
(3 & 4 Will. IV. c. 85), were known as “Regulations.” The statute 
of 1833 established a legislature for the whole of British India, and 
the laws made under that statute, and the subsequent enactments 
modifying that statute, are known as “ Acts.” As regards the Regu- 
lations, it may be stated that a major part of them has been repealed 
by subsequent Indian legislation. Among the Acts relating to parti- 
cular contracts and not expressly repealed by the Contract Act may 
be mentioned the following; the Interest Act, 1839, the Usury Laws 
Repeal Act, 1855, the Indian Bills of Lading Act, 1856. the Work- 
man’s Breach of Contract Act, 1859 (now repealed), the Merchant 
Shipping Acts (English) of 1854 and 1859. the Carriers Act, 1865, 
and the Policies of Insurance Assignment Act, >. 1866 (now repealed). 
The Acts enumerated above were passed before the enactment of 
the Contract Act. Among the Acts dealing with particular contracts 
and passed after that date may be noted the Negotiable Instruments 
Act, 1881, the Transfer of Property Act, 1882, Merchant Shipping 
Act, 1883 (now r repealed), the Indian Emigration Act, 1883 (now 
repealed) and the Indian Railways Act, 1890. 

Saving of usage or custom of trade, etc. — The term “usage 
of trade ” is to be understood as referring to a particular usage to 
be established by evidence, and perfectly distinct from that general 
custom of merchants which is part of the law of the realm and is 
to be collected from decisions, legal principles, and analogies, and, 
according to the opinion now received, can still be increased by proof 
of living general (not merely local) usage (b). Such a usage remains 
unaffected by the provisions of the Act, even though it may be in- 
consistent with those provisions. Both the reason of the thing and 

(s) Saunadamppa v. Shirbasawa (b) See Bechuamland Explora - 
(1907) 31 Bom. 354. tion Co. v. London Trading Bank 

(<*) Subramania Aiyar v. Subra - [1898] 2 Q.B. 658; Edelstein v. 
mania Aiyar (1908) 18 Mad.L.j. Schuler & Co. [1902] 2 K.B. 144. 
245. 
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the gpmnmatical construction of the section (r) require that the 
words “ not inconsistent with the provisions of this Act should 
not be connected with the clause “ nor any usage or custom of trade,” 
and apply only to the immediately preceding words u not any inci- 
dent of any contract/' This view was taken by the Privy Council in 
Irrawaddy Flotilla Co . v. Bugwandas (d). The contrary seems to 
have been assumed by the Bombay and Calcutta High Courts in two 
earlier cases (c). Both these cases were^considered by the Privy 
Council in the above case. In both these cases, again, the opinion 
was expressed by the Bombay and Calcutta High Courts that the 
liability of a common carrier under the common law of England, 
which renders him liable for all loss or damage to goods except when 
caused by the act of God or the King's enemies, was a “ usage of 
trade,” the one Court holding that it was inconsistent, and the other 
that it was consistent, with the provisions of the Contract Act. In 
the Privy Council case cited above, their Lordships were inclined 
to the opinion that the liability of a common carrier under the English 
common law as an insurer of goods was not a usage of trade, but 
an tK incident ” of the Contract quite consistent with the provisions of 
the Act. Such an incident is not inconsistent with the provisions of 
ss. 151 and 152 of the Act, having regard to the words “ in the 
absence of any special contract M occurring in s. 152. All these 
cases are considered more fully in the notes to s. 151. See also as 
to “ usage of trade” in the case of High Court attorneys, s. 171 
and In re McCorkindalc (/), there cited. 

Not inconsistent with the provisions of this Act. — A stipu- 
lation in a contract of guarantee that the surety shall not have the 
benefit of s. 133 has been held to be inconsistent with the Act (g). 


Evidence as to usage of trade. — In this connection may be 
noted the provisions of s. 92 (5) of the Indian Evidence Act, 1872, 
which enacts that, though a contract may be in writing, oral evidence 
may be adduced to prove any usage or custom by which incidents 
not expressly mentioned in the contract are usually annexed to con- 
tracts of that description, provided that the annexing of such incident 
would not be repugnant to, or inconsistent with, the express terms 
of the contract (A). And further such incident should not be in- 


(r) In the section as cited by the 
Privy Coimcil, there is no comma 
after “contract": see (1891) 18 

1. A. 121, at p, 127. 

(d) (mi) 18 I. A. 121, 127; 18 
% Cal. 620, 62^. 

♦f>) Kuverji v. The Great Indian 
Peninsula Railway Co, (1878) 3 

Bom. 109, 113; Moothora Kant 
Shcnu v. The India General Steam 
Navigation Co. (1883) 10 Cal. 166, 
<85. 

(/) (1881) 6 Cah 1. The exeep- 
2 


tion cannot of coitrse apply unless 
there is a trade, e.g, P the profession 
of a barrister is not a trade: Nihal 
Chand v. Dilawar (1933) 55 Alt. 
570; 143 I.C. 727; A.I.R. 1933 All. 
417 (F.B») . 

(g) Chttguppi Co . v. Vimyak 

Kasindth (1921) 45 Bom. 157; 58 
I.C. 184. 

(A) See Ruttonsi Rotvji v. Bombay 
United Spinning and Weaving Co . 
(1917) 41 Bom. 518, at pp. 538, 540; 
37 LC. 271. 
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S. 1. consistent with the general provisions of the Contract Act, having 
regard to the words “ nor any incident of any contract not incon- 
sistent with the provisions of this Act.” This is a reproduction of 
the English law on the subject (i), As to the evidence necessary to 
prove a usage of trade, it is enough if it appears to be so well known 
and acquiesced in that it may be reasonably presumed to have been 
an ingredient imported by the parties into their contract. To prove 
such a usage, there needs not either the antiquity, the uniformity, or 
the notoriety of custom in its technical sense ; the usage may still be 
in course of growth, and may require evidence for its support in 
each case (/). See also Evidence Act, s. 13 (b). 

.Sections referring to usage or custom of trade. — S. 190 

enacts that an agent cannot delegate his authority to another unless 
allowed by the “ ordinary custom of trade.” Similarly an agent is 
bound, in the absence of directions from the principal, to conduct 
business according to “ the custom which prevails in doing business ” 
of the same kind at the place where the agent conducts such business 
(s. 211). It may here be observed that the expression “usage or 
custom of f rade” used in s. 1, as well as the sections referred to 
above, relates to a particular usage as distinguished from a general 
or universal usage. A general usage pervading all trades has no 
binding force, if it is inconsistent with the provisions of the Act. 
A general usage is equivalent to a general law, and no general law 
or usage in contravention of the general law laid down by the Contract 
Act can be consistent with the validity of the Act itself ( k ). 

Choice of law governing contract. — It may be doubtful what 
law is to be applied to decide on the validity or the interpretation of 
a contract, or both, as where the contract is made in one jurisdiction 
and to be performed in another, or is sued on in a jurisdiction where 
it was not made or to be performed. The Act does not deal with 
questions of this kind. 

In ordinary circumstances the proper law of a contract ( to use 
Mr. Dicey’s convenient expression) will be the law of the country 
where it is made (/). But where a contract is made in one country * 


(i) Per Cur . in Brown v. Byrne 
(1855) 3 E. & B. 715; 23 L.J.Q.B. 
316; and in Humfrey v. Dale (1857) 
7 E. & B. 274; 26 L.J.Q.B. 137, 
140. 

(/) Juggomohm Chose v. Manick- 
chand (1859) 4 W.R. 8, 10; 7 M.I. 
A. 263, 282; Wittenbaker v. Gals- 
faun (1917) 44 Cal. 917, at p. 925; 
43 IX. 11. 

The allowance of new usage in- 
volves the possibility of allowing 
change in previous usage: Moult v* 
Holliday {1898] 1 Q.B, 125, 130. 


(k) Moothora Kant Shaw v. The 
India General Steam Navigation Co. 
(1883) 10 Cal. 166, 185. See also 
Meyer v. Dresser (1863 — 4) 16 C.B. 
N.S. 646; 33 L.JX.P. 289, where 
Erie C.J. said : “ It is a contradic- 
tion to say the law does not give the 
right, and yet that there is a univers- 
ally established usage to allow it A 
universal usage cannot be set up 
against the general law/" 

(/) The English authorities will be 
found collected in Dicey, Conflict of 
Laws, 5th ed., Rule 155; The class** 
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and to be performed wholly or in part in another, the proper law may 1 
be presumed to be the law of the country where it is to 
be performed (m). 

But these rules are only in the nature of presumptions, and 
subject to the intention of the parties, whether expressly declared 
or inferred from the terms and nature of the contract and the circum- 
stances of the case («). The subject cannot be discussed at large 
here; the above rules, however, are settled and will commonly be 
found sufficient. * 


Generally (but with very important exceptions) the capacity to 
contract follows the law of domicile at the time of making the con- 
tract (o ) ; but capacity to contract with regard to immovable pro- 
perty is determined by the local law of its situation (/>). This of 
course is a matter of law which the parties cannot alter. A large 
proportion of the decisions under this head have been in matrimonial 
causes ; but the special complications arising in questions of marriage 
and divorce are outside the scope of the present Act and of the 
ordinary law of contract ( q ). 


The Transfer of Property Act, 1882, s. 4, provides that the 
chapters and sections of that Act which relate to contracts shall be 
taken as part of the Contract Act. <r , 

Act not retrospective. — The provisions of this Act do not ap- 
ply to contracts made before the Act came into force (¥). 


In this Act the following words and expressions 
interpre t a t ; o n are use ^ * n following senses, unless 


a contrary intention appears from the 
context: — ^ ^ * 


tation 

clause. 

context: ?,y 

f , (a) When one person signifies to another his willing- 
ness to do or to abstain from doing anything, 


1 cal judgment in England is that of 
7 Lloyd v. Guibert (1865) 1 Q. 

B. 115, 122 (in Ex. Clu, a judgment 
of a very strong Court delivered by 
- Willes J.); S hanker Vishnu v. 
Mattcklal Haridas (1940) Bom. 799; 
42 Bom.L.R. 873; 191 I.C 653; A. 
I.R. 1940 Bom. 362. 

(m) Ibid,; Cox v. The Governors 
of Bishop Cotton's School (1874) 
Punj. Rec. no. 85; Aucklaftd Cor- 
poration v* AUiance Assurance Co, 
{1937] A.C. 587; 167 IX. 337; A. 
I.R. 1937 PX. 3* 

(ft) Dicey, Ride 161, sub-rr. 1, 2 
and 3, Hamlyn v . Talisker Distillery 
(1894) A.C. 202. And see Abdul 
dais v. Appayasami (1903) 27 Mad 


131; 31 T.A. 1 (parties bound ac- 
cording to the law as they under- 
stood and adopted it at the time, 
though their interpretation proved 
erroneous) ; Brijraj Marwari v. 
Atutni Prasad I.L.R. (1942) 1 Cat 
505 ; 202 IX. 326; A. I.R. 1942 
Cal. 509. 

(o) Lachmi Naraitt v. Poiah 
Bahadur (1902) 25 AH. 195 Dicey, 
Rule 158. 

(p) Bank of Africa v. Cohen 
{1909] 2 Ch. 129, C.A. 

($) See Ogden v. Ogden [1908] 
P. 46, C.A. 

(r) Omdo Khanum v. Brojendra 
(1874) 12 B.L.R, 45i f 458; ib . p. 
472, on appeal. 
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* * 

with a view to obtaining the assent of that other 
to such act or abstinence, he is said to make a 
proposal : 

(b) When the person to whom the proposal is made 
signifies his assent thereto, the proposal is said 

v/ to be accepted. A proposal, when accepted, 
becomes a promise: 

( c ) The person making the proposal is called the 
“promisor,” and the person accepting the pro- 
posal is called the “ promisee ” : 

(d) When, at the desire of the promisor, the pro- 
misee or any other person has done or abstained 
from doing, or does or abstains from doing, or 
promises to do or to abstain from doing, some- 
thing, such act or abstinence or promise is called 
a consideration for the promise: 

(e) Every promise and every set of promises, 
forming the consideration for each other, is an 
agreement : 

(f) Promises which form the consideration or part 
of the consideration for each other are called 
reciprocal promises : 

(g) An agreement not enforceable by law is said 
to be void : 


/ 








(h) 

(i) 


(j) 



An agreement enforceable by law is a contract: 
An agreement which is enforceable by law at 
the option of one or more of the parties thereto, 
but not at the option of the other or others, is 
a voidable contract : * 

A contact which ceases to be enforceable by 
law becomes void when it ceases to lie enforce- 
able. 


% Summary of the Section. — This section is understood to be the 

.«Y work of Sir James Stephen. There is nothing like it in the original 
T" 1 draft prepared by the Indian Law Commissioners at home, which only 

r 's-'laid down in general terms that “ a contract is an agreement between 
parties whereby a party engages to do a thing or engages not to do a 
v" thing ” (s). As the section stands, its position and form are open to 
— — — ■ - 


■/ v 


•f' 


( s ) S. 1 of draft Second Report of p. 11. 
Indian Law Commissioners, 1866, at 



rv '-n , ^ ' tip 4 •> - , .. . 
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the remark that it professes to be an interpretation clause, but really 
declares a considerable part of the substantive law. Moreover, the 
propositions it lays down are by no means confined to principles of 
universal jurisprudence, but embody several conceptions which are 
peculiar to the Common Law, or of peculiar importance in it. We 
learn from els. fa), (b), (c), (e), and (f) that an agreement is a pro- 
mise or a set of reciprocal promises; that a promise is formed by the 
acceptance of a proposal ; and that there must be a promisor who 
makes the proposal and a promisee who accepts it. In the case of 
reciprocal promises each party is a promisor as to the promise he 
makes and a promisee as to that which he receives ; he is both propo- 
ser and acceptor, proposing to become! i able and accepting the other’s 
liability. The mutual proposals of the two parties become promises 
by mutual acceptance; whatever may \ have happened before the pro- 
mises are exchanged is merely preliminary negotiation, and does not 


enter into the legal analysis of the transaction. 


Proposal and promise.- 

n in English use with " offer.” 
'appears to confine “ proposal 


-The word “ proposal ” is synonymous 
But the language of these definitions 
to an offer to be bound by a promise. 


Thus a man who offers to sell and deliver, then and there, existing 


portable goods in his immediate control, such as a book or a jewel, 
does not offer a promise but an act, and if the other party takes the 
goods on the spot and becomes liable to pay for them, he (the' Buyer) 
is the only promisor (t). In such a case the seller would seem not 
to make a proposal within the terms of the Contract Act. But in 
England no one would hesitate to ^ay that he offers (or proposes, 
though this word is less usual) to sell his goods. A quotation of 
prices is not an offer, but an invitation for offers ( u) ; tfnTsame is 
true of many common forms of advertisement. 


The Act does not say, but it seepis to imply, that every promise is 
an accepted proposal. In the Common Law this is not so, for a 
binding promise may be made by dee<l that is, by writing under seal, 
without any communication between the parties at all. This is be- 
cause the deed, as an ancient formal method of proof, was conclusive 
against its maker. It was introduced at a time when, finder the 
archaic procedure still in force in the eleventh and twelfth centuries, 
all proof had to be conclusive or nothing. The party’s solemn admis- 
sion that he was bound originally excluded all defence. It still dis- 
penses, in England, with positive proof of any ulter ior-gtound of 
liabil ity 4-v) • But the practice of executing deeds in the English form 

( t ) We assume for simplicity’s Lab. 403, 502; A.I.R. 1029 Lah. 
sake that there is no question of war- 114. 

rairtv, as in fact there often is none. (») This is subject to the import- 

(«) Mytafpa Chrttiar v. Ago. M irsa ant qualification that specific perfor- 
Mofmmed SkiraOee (1010) 37 Mad. tnance of a merely voluntary eove- 
L.J. 712; 54 l.C, 550; ep. Secretary nant will not be granted. In most 
of State v. Madt^o Ram (1928) 10 American jurisdictions the peculiar 
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8. 2. and the legal doctrines exclusively applicable to such instruments 
have never been introduced in India. We have, therefore, no occasion 
to dwell on them here. There is nothing analogous to them in the 
provision of our Act (s. 25, sub-s. 1, below) for sanctioning certain 
voluntary agreements by registration. It is also difficult at first 
sight to say, without doing some violence to language, that in the 
common affairs of life a promise is always an accepted proposal. 
Take the case of a man offering to sell and deliver goods cm credit, 
then and there, to another who at first does not want the goods, but 
is finally persuaded to take them at a price named by the seller. 
Here the seller delivers the goods and receives in exchange the buyer’s 
promise to pay for them. Now the buyer’s promise has never been 
a proposal ; the seller offered to sell, and the buyer accepted the offer 
by taking the goods and pledging his credit. It may be said, how- 
ever, that the buyer must be deemed to adopt the seller’s terms at the 
last moment before delivery of the goods. For the seller will not 
deliver them unless he knows that he will get the buyer’s promise to 
pay for them ; and the only way in which he can be sure of this is 
the existence of a proposal from the buyer to become liable for the 
price, whicii proposal will become a promise on the goods being 
delivered. Further, it may be said that this is the only way in which 
the promise can really be simultaneous with the performance for 
which it is exchanged, as the theory of the Common Law requires 
, it to be. Both these reasons ( though the force of the latter appears 
to be destroyed in British India by sub-s. (d), as we shall see) ap- 
pear to be sound, and sufficient on principle to justify the language 
^ of the Act. The case of mutual promises wall be considered when 
we come to it under sub-s. (d). 

Promise and Consideration. — Again, the technical use of the 
word “ promise ” in the Act is far narrower than the popular use. 
► Express words of promise may be and often are in law no more than 

a proposal (w) . In common life many promises are made, and re- 
' garded as morally binding between one person and another, without 

any “ view to obtaining the assent of that other ” to the contents of 
the promise. In common speech no one thinks of acceptance by the 
promisee as being an essential condition which must be satisfied be- 
fore a declaration of intention amounts to a promise. It may be 
asked, then, why the word “ promise ” should not have retained its 
literal and proper meaning, and further why all deliberate promises 
should not be binding, subject to necessary exceptions and regula- 
tions. For example, -a promisor could not be held to remain bound 

law concerning the form and effect day, is not a promissory note but a 
of deeds has been altered by legisla- mere proposal for a loan. Dkond- 
, tioo. bhai v. Atmaram (1889) 13 Bom. 

tg*>) Thus a letter requesting a 669; Narayamsami v. Lokambalam- 
„ '' v loan of money, and promising re- mol (1897) 7 Mad.L.J. 220. 

<, payment with interest on a certain 
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yiW the promisee refused to accept ; and some rules of evidence would 
\ he required by way of caution, so that men Should not be burdened by 
^ legal obligations in consequence of hasty or trifling words which the 
other party had no moral right to take seriously. The answer is that 
the way thus suggested has indeed been taken by other systems of 
law, and especially the modern Roman law, which has been adopted 
on the continent of Europe and in the kingdom of Scotland, but the 
common law has taken a distinct road of its own. Apart from the 
peculiar case of a promise made by deed, English law will not enforce 
a promise unless it was given for value, that is, not necessarily for 
an adequate value, but for something which the law can deem of 
some value, and the parties treat as such by making it a subject of 
bargain. The value so received in exchange for the promise may 
consist in present performance, for example the delivery of goods, 
or it may itself be the promise of a performance to come. These 
elements are embodied in the definition of consideration by cl (d) 
of our section. This clause is especially open to the remark that 
what purports to be interpretation of terms is really substantive 
enactment. Only in s. 25, however, with partial anticipations in 
ss. 10, 23, and 24 does it appear for what purpose the notion and 


definition of consideration have been introduced. 


V 


Definition of Consideration. — The terms oi the Indian defi- 
nition must now be examined. They do not appear to jollow those 
of any authoritative English exposition; they expand, with only 
verbal difference, those of one of the explanations in the Commis- 
sioners' original draft (x). Whether it was so intended by the 
framers or not, some of the terms are capable, in their literal mean- 
ing, of restoring a doctrine which was long ago finally disallowed 
in England, and, m oreover,, they have been held to have that effect. 


We take the material phrases in order. 


it 


u At the desire of the promisor/* — The act constituting the 
consideration must have been done at the desire or request of the 
promisor, as when a person contracts a marriage in consideration of 
a promise of a settlement (y). An act done a t the cfesire of a third 
party is not a consideration. Thus a promise by the defendants to 
paytoHtfie pl aintiff a , Ibrb^ 


(x) St 10, expl 3: M A good con- 
sideration must be something which 
at the desire of the person entering 
into the engagement mother person 

pit# JEM has done or abstained from 
^ doing, or does or abstains from do- 
ing, or promises to do or to abstain 
from doing.” None of the illustra- 
tions show any intention to alter the 
modem common law. 

(y) Nanjmda Swami ChetH v. 
Kamgarafu (1919) 42 Mad. 154, 


159; 49 I.C. 666. It does not fol- 
low that where there are several 
promises included in one transaction 
a distinct “desire” must be found 
for each one, though the comment in 
Vishveskvar v. Sadmhw (1925) 27 
Bom.L.R. 1456; 93 I.C. 930; AX 
R. 19256 Bom, 54, seems to go near 
to asserting this : qu . whether in 
that case there was a concluded 
agreement at all 


& a 
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St. agency in a market constructed by the plaintiff, 

* ^ tbe &£gn^ants„,bul of'the c ollector of the unde r 

s. 2l oel^^ . Nor cartel- 'ki supported 

under cl. 2 of that section, which enacts that an without 

„ consideration is void, unless it is a pr omise to compjMjte a pe rson 

who has alread y voltmtarn^TBone" soniethn ^ToF^the' ^^ Kior The 

be used in confSKtmction to 
the words “ at the desire of the promisor ” (a). In this cast, even 
if the market were not estahljshed by the plaint i ff " at the desire of 
tfi^^HeYengfeiiTts^ agreement would b e bi n ding, prov ided it_ was 
clon e by the plain tf^ voluntarily for thc^defendants. The Court, 
however, found that the market was not constructed by the plaintiff 
for the defendants so as to bring the case within the provisions of 
s. 25, cl. 2. 

Questions may sometimes arise whether the thing done by the 
plaintiff claiming under a promise was in fact done at the desire of 
the promisor. The Commissioners of the Howrah Municipality 
created themselves by deed trustees for the purpose of building a 
town hall in Howrah and inviting and collecting subscriptions for 
that purpose. The defendant was a subscriber to this fund of 
R$. 100, having signed his name in the subscription book for that 
v amount. As soon as the subscriptions allowed, the C ommissioners, 

including the plaintiff, who was also vice-chairman of the munici- 
pality, entered into a contract with a contractor for the purpose of 
building the town hall. The defendant not having paid his subscrip- 
tion, a suit was brought against him by the plaintiff on behalf of 
himself and all the other Commissioners who had rendered them- 
selves liable to the contractor. It was hel d that the suit would lie, 
as there w as a contract f o r_ good consIderaTi on. If w r as stated in 
the course of the judgment that the subscriber knew the purpose 
to which the subscriptions were to be applied, and also knew that 
on the faith of their subscription an obligation was to be incurred 
to pay the contractor for the work (ft). In fact, the act of the 
plaintiff (promis ee) in en teri ng in to the contract with the contractor 
ma^be saiJlrTthis case to have been done at the ^sire of th£ de- 
fendant (prpnn^sor^To as to constitute a consideration within the 
meaning^ of lhej>ection for the promise to pay ‘ffie~Tubscn piTp n7 w Tf 
there were~no contract ^wlfll The TT>ntf acforFor i f no liability had 
been incurred and nothing substantial had been done on the faith of 
the defendant’s promise, the promise to pay the subscription would 


V 


(r) Durga Prasad v. Baldeo 
<1880) 3 All 221. 

(a) Sindh a Shri Ganpatsing}0v, 
Abraham (1895) 20 Bom. 755, at p. 
758. 

{b) Kedar Nath v. Gone Maho- 
med (1886) 14 Cal. 64* The state- 
ment of the facts in the body o£ the 


report is (as is too commonly the case 
in Indian reports) inadequate. f)ist. 
Adaitya Dass v. Prem Chand (1928) 
120 I.C. 105; 49 C.L.J. 278; A.I. 
R. 1929 Cal. 369 (no evidence of 
plaintiff's expense being incurred at 
defendant's request). 
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have been without consideration, and therefore void. Nd»- similar jg, Jt 

decision is known to have been given in England, and it seemi doubt- 
ful whether there was really a sufficient request by the defendant 
to the plaintiff and those whom he represented. It would seem to 
follow that in the opinion of the Calcutta High Court every promise 
of a subscription to a public or charitable object becomes a. legal 
promise, and enforceable by the promoters, as soon as any definite 
steps have been taken by them in furtherance of the object and on 
the faith of the promised subscriptions. Such is certainly not the 
general understanding of the profession in England (c). The 
Madras High Court has followed the decision of the Calcutta High 
Court and held that where a person promises to pay a subscription 
for a particular object and steps have been taken in furtherance of 
the object on the faith of the promised subscription, the subscriber 
is liable (d). In a subsequent case it was held by the same High 
Court that a promise to pay a subscription in order to meet a liability 
already incurred was not enforceable as in such a case it could not 
be said that there was any request by the promisor to the promisee 
to do something in consideration of the promised subscription (c). 

In an Allahabad case where a Mahomedan subscribed Rs. 500 to a 
fund started to rebuild a mosque, and no steps were taken to rebuild 
the mosque, it was held that die promise was without consideration, 
and that the subscriber was not liable (/). At all events a voluntary 
payment, even if repeated, is not in itself evidence of a promise to 
continue it (g ) . . 

t ^ 

"Or any other person." — In modern English law it is well 
settled that consideration must move from the promisee ( h ). Under 
the Act, however, consideration may proceed from the promisee or 
any other person . The result, according to the decisions now to be 


(c) There is believed to be some 
American authority (seemingly not 
in any of the Courts whose decisions 
carry most weight outside their own 
jurisdiction) in favour of this view. 

(d) District Board of Rarnmd v. 
Mahomed Ibrahim A. I . R . 1933 Mad . 
524 ; 64 Mad.LJ. 574; 143 IX. 4%; 
cf . Pcmmal v. S endanatha A.LR. 
1918 Mad. 311; 44 LC. 479. 

(e) Doraswamv v. Arunachala 
A.LR. 1936 Mad. 135; 159 I. C. 
345. 

(/) Abdul Asia v. Masum Alt 
(1914) 36 All. 268; 23 L C. 600. 
Cp. Re Hudson (1 885) 33 W. R. 
-819 (claim in administration suit for 
unpaid instalments of testators pro- 
mised subscription, with allegation 
of expense and liabilities incurrei on 
the faith ^hereof, treated as unargu- 
3 


able). 

(g) Jiban Krishna Mullick v. Ni- 
rufama Gupta (1926) 53 Cal. 922; 96 
IX. 846; A.I.R. 1926 Cai. 1009; 
Jamuna Das v. Ram Kumar A.LR. 
1937 Pat. 358; 169 IX. 396. 

(h) "The meaning of tins tule 
seems to be that the matter of the 
consideration must be given, done, 
or suffered by the promise himself, 
or, if by a third party, at the request 
and by the procurement of the pro- 
misee, and as the agreed equivalent 
for the promise; and, with tins 
meaning, the rule seems to import 
no more than is necessarily implied 
in the conception- of a consideration 
as an essential part of the agree- 
ment”: Leake, Law of Contracts, 
8th ed. <1931) p, 459. 
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cited, i$ to restore the doctrine of some earlier English decisions 
which are no longer of authority in England. In Dutton v, Poole (t), 
decided so far back as 1688, where the father of a bride was abou t 
to fell timber on his estate to provide a inarriag e potyipn for her. 
SrSTTefrain^ from doln£L^L-On the eldes t son vromisin^j &jmLp3£ 
amount to her, it w as hel d that the d aughter could maintain an actio n 
agam^_th^spn_on th e prom ise to the fathe^ It will beo5served 
tKaFno consideration proceededTromnnhe^daughter. She was" not a 
party to the contract, and the whole consideration moved from the 
father. On the faith of the son’s promise, the father abstained from 
felling the, timber, and as a result the estate with the timber descended 
to the son as the heir-at-law.^The ground of the decision was that, 
having regard to the near relationship between the plaintiff (daughter) 
and the party from whom the consideration moved (father), the plain* 
tiff might be considered a party to the consideration. That is to 
say, a stranger to the consideration could, by construction of law, 
Be regarded as a party to it, if he was closely related to the person 
from whom the consideration actually proceeded. But this decision 
is no longer law in England, and was finally set aside by Tzveddle 
v. Atkinson (/). In that case, decided in 1861, an agreement was 
entered into between the respective fathers of a husband and wife 
that each should pay a sum of money to the husband, and that the 
husband should have full power to sue for such sums. After the 
death of both the contracting parties the husband sued the executors 
of the wife’s father upon the above agreement, but the action was 
held not to be maintainable. The husband was a stranger to the 
consideration, and the plea of nearness of_ relationship to the con- 
tracting parties was regarded as of no consequence. As to Dutton 
v. Poole, it was said that there was no modern case supporting that 
decision, and its authority was treated as overruled. It may now 
be taken as an established rule of English law that a third party * 
cannot sue on a contract though made for his benefit, and the near- 
ness of relationship cannot be invoked to import what may be called 
constructive consideration. However, Dutton v. Poole was relied 
on, and Tweddle v. Atkinson distinguished, by Innes J. in Chinnaya 
v. Ramuyya ( k ) in the High Court of Madras>4n that case, A., 
by a deed of gift, made over certain property to her daughter, with 
a direction that the daughter should pay an annuity to A/s brother, 
as had been done by A* On the same day the daughter executed a 
writing in favour of the brother agreeing to pay the annuity. The 
daughter declined to fulfil her promise, and the brother sued the 
daughter to recover the amount due under the agreement On be- 
half of the daughter it was contended that no consideration pro- 
ceeded from the brother, and that he, being a stranger to the con* 


& 

X X 


to ( 1688 ) 2 Lev. 210. Crompton J. 

(/) 1 B. & S. 393; 124 R.R. 610. (*) <1S81> 4 Mad. 137. 

$ee especially the judg&ent of 
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sideratioh, had no right to sue/ Innes J. held, following Dutton S. 2. 
V. Poole (/), that the consideration indirectly moved from the bro- 
ther to the daughter, and that he was, therefore, entitled to main- 
tain the suit. Tweddle v. Atkinson was distinguished upon the 
ground that there no consideration proceeded either directly or in- 
directly from the husband, as he was not worse off from the non- 
fulfilment of the promises than he would have been if they had not 
been made. It does not appear probable that this ingenious attempt 
to save the authority of Dutton v. Poole would be supported in an 
English Court. In the Madras case now referred to, Kindersley J. 
preferred, In fact, to rest his judgment upon the terms in which thi$ 
section defines “consideration.” In a later Madras case (w), the 
administratrix of the estate of a deceased person agreed to pay 
one of the heirs of the deceased his full share of the estate if the heir 
gave a promissory note for a proportionate part of a barred debt 
due to a creditor of the estate. The heir executed a promissory 
note in favour of the creditor, gave it to the administratrix, and re- 
ceived his full share in the estate. The note was subsequently 
handed over by the administratrix to the creditor. In a suit by the 
creditor against the heir on the note, it was held that the act of the 
administratrix in handing over to the heir his share of the estate 
without deducting any portion of the debt constituted consideration 
for the heir’s promise to the creditors and that the creditor could 
recover upon the note. > l ' ^ I { l I t j * / 

In both the Madras cases the ""con s i de ration proceeded front a * 
third party , and therefore the suit would not have been maintain- 
able according to the modern English law. 

But though under the Act the consideration for an agreement 
may proceed from a third party, it does not follow that the third 
party £an, Sue on the agreement. There has been some divergence 
of opinion on this point and the cases are collected in a Full Bench 
decision of the Madras High Court («). The best statement of the 
law is that of Rankin C.JL in Krishna La/ Sadhu v. Pramla Bala 
Dasi (o). His Lordship said'. “Clause (d) of section 2 of the 
Contract Act widens the definition of 'consideration’ so as to en- 
able a party to a contract to enforce the same in India in certain 
cases in which the English law would regard the party as the reci- 
pient of a purely voluntary promise and would refuse to him a right 
of action on the ground of nudum pactum . Not only, however, is 
there nothing in s. 2 to encourage the idea that contracts can be 
enforced by a person who is not a party to the contract, but this 
notion is rigidly excluded by the definition of 'promisor’ and 
'promisee’.” The English law is the same and Lord Haldane said 

<0 m AJ~R. 1930 Mad. 382{F.B.). 

0*it) Samuel v, Anmikmaiha (o) (1928) 55 Cal. 1315; A.I.R. 

(1883) 5 Mad. 35L 1928 Cal. 518; 32 C.WJSL 634; lH 

(n) Subbu ChHti v, Anmachatam I.C. 658. 

mm) mi, m ; m tx, ss ; 
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g j that it was a fundamental principle of English law that only a per- 

~ * son who is a party to a contract can sue cm it and that the law knows 

nothing of a right gained by a third party arising out of a con- 
tract (/>). There was no difference in this respect between law 
and equity; but where a trust h as been created by a c ontract, a 
cestui que trust ca n enforce the right s wh ich the hrust„sp„creali4 
has "given him. He is not a party to the contract and his rights 
are equitable, not contractual, though they arise out of a con- 
tract; and this exception to the general rule is apparent only, not 
real ( q ). This equitable exception was applied in India by the 

Privy Council in Khzvaja Muhammad Khan v. Husaini Begam (r). 
The father of the bridegroom had contracted with the father of the 
bride to make the daughter an allowance called Kharch-i-pandan if 
she married the son. After the marriage the daughter sued her 
father-in-law to recover arrears of the allowance. The Privy Coun- 
cil held that though she was no party to the contract yet “she was 
clearly entitled to proceed in equity to enforce her claim”. A sub- 
sequent Calcutta case has suggested that in India there is no reason 
to fall back on this equity and that a person who takes a benefit 
under a contract may sue on the contract ( s ). This view is, it is 

submitted, incorrect and has been dissented from by the Bombay 
High Court (t). It is directly opposed to the decision of the Privy 
Council in Jamna Das v. Ram Autar (m) that a purchaser’s con- 
tract to pay off a mortgage cannot be enforced by the mortgagee 
who was no party to the contract. Indeed the weight of decisions 
now is in favour of the view that a per son jiot a pa rty to t he con- 
tract cannot s u e on the contr act unless t he case comes, within onc.pf 
the recognized exceptions (V) and this seems clearly indicated by 


(/>) Dunlop Pneumatic Tyre Co. 
v. Selfridge & Co. [1915] A.C. 84 7, 
cited in Vandepitte v. Preferred 
Accident Insurance Corp. [1933] A. 
C. 70; 64 Mad.L.J. 133; 143 I.C. 
79; A.I.R. 1933 P.C. 11. 

(g) Fletcher v. Fletcher (1844) 4 
Hare 67 ; In re Empress Engineering 
Co. (1880) 16 Ch.D. 125, per Jes- 
sel M.R. at p. 129; Gandy v. Gandy 
(1885) 30 Ch.D. 57; Affreteurs 
Remit v. Watford [1919] A.C. 801. 
Whether a trust is in fact created is 
a question of interpretation: see 
Underhill on Trusts, 9th ed. p. 49. 

(r) (1910) 37 I. A. 152; 32 All. 
410; 7 I.C. 237. 

(j) Kshirodebihari v. Mangobirtda 
(1934) 61 Cal. 841; 152 I.C. 351; 
A.I.R. 1934 Cal. 682; Gauri Shan- 
kar v. Mongol A. I. R. 1933 Lah. 
178; 141 I.C. 490. The judgment in 
v the latter case purports to follow 


lorabas Khan v. Nanak Chand A. 
I.R. 1932 Lah. 566; 138 I.C. 263, 
but this seems clearly to have been 
a case of trust. 

(t) National Petroleum. Co. v. 
P opatlal (1936) 60 Bom. 954 ; 38 
Bom.L.R. 610; 165 I. C. 338; A. I. 
R. 1936 Bom. 344. 

(«) (1911) 39 I. A. 7; 34 All. 63; 
13 I.C. 304. 

(v) Ganesh Das v. Mt. Panto 
(1935) 16 Lah. 118; 158 I.C. 387; 
A.I.R. 1935 Lah. 354; Adhar Chan- 
dra v. Dole Gobinda (1936) 63 Cal 
“g! < » C.W.N. 1037; A. I. £ 
1936 Cal. 663; Suryanarayana v 
Basrnreddijm 2 ) 55 Mad. 436; 

12 I i£vV&j. A * L R - 1932 M ad, 

X' Rakflan A. 
19 i* 0ud h 313 ; 162 I.C. 451; 
rneku Ram v , Gang a Prasad 

m '*i u = ™ 

Ail, 98, Jmn Chandra v. Manor an - 
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the provisions of sub-ss. (a), (b), (c), apd (i) of s. 2. It has 
accordingly been held that where A. mortgages his property to It, 
part of the consideration for the mortgage being B/s promise to A. 
to pay G the amount which A. owed to C., C, not being a party 
to the contract, cannot sue B. for the payment (w). Similarly, it 
has been held that where a policy of insurance is effected by the 
assured on his own life, and the policy is expressed to be for the 
benefit of his wife, the wife, not being a party to the contract of 
assurance, is not entitled, in cases not governed by the provisions 
of the Married Women's Property Act, 1874, to sue the insurance 
company on the policy unless the policy is assigned in writing &s 
provided by Transfer of Property Act, 1882, s. 130, or a trust has 
been declared by the assured as provided by the Indian Trusts Act, 
1882, s. 5 (x). Upon the same principle where a lease contained 
a stipulation that the lessee would pay to the zamindar zamindari 
dues which were payable by the lessor to the zamindar, it was held 
that the zamindar, not being a party to the lease, was not entitled to 
sue the lessee under the terms of the lease (y). So, where a man 
insures his life expressly for the benefit of his widow, this gives 
her no lien upon the policy moneys in preference to his creditors (z). 

The principle of the decision in Khwaja Muhammad Khan v. 
Husaini Be gam (a) was followed by the High Court of Calcutta in 
a case in which the facts were somewhat peculiar (b), In that case 


jan (1041) 2 Cal. 576; A.I.R. 1942 
Cal. 251. 

(?e) Invaran Pillai v. Somiivc- 
varu (1913) 38 Mad. 753; K as t ur am- 
mo v. Venkata surayya (1915) 29 
Mad . L . 1 . 538; see also Ganesh Pas 
v. Ml Banta (1935) 16 Lah. 118; 
158 I.C 387; A. L R, 1935 Lah. 
354. 

(x) Shankar v. Untabai (1913) 
37 Bom. 471. The parties to the suit 
in this case were Hindus, and it was 
held that the provisions of s. 6 of 
the Married Women's Property Act 
did not apply to them * contra Balam- 
ba v, Knshnaya (1913) 37 Mad. 483 
fF.B.}. 

(y) Mongol Sen v. Muhammad 
Husain (1915) 37 All. 115; Adhar 
Chandra v. Dole Gobinda (1936) 63 
Cal. 1172; 40 C.W.N. 1037; A.I.R. 
1936 Cal. 663. 

(") Krishna Lai Sadltu v. Pra- 
mila Bala Dasi 55 Cal. 1315; 114 I. 
C. 658; A.I.R. 1928 Ca). 518; the 
principle is strongly reaffirmed. Cp. 
Mittar Sain v. Data Ram (1925) 24 
All.L.J. 185. 205; 90 I.C. 1000; A. 


I.R. 1926 All. 194. 

(a) S upra, note (r) . 

(b) Pebnaravan Putt v. Chunilal 
Ghose (1914) 41 Cal. 137; 20 I.C. 
630; see Jiban Krishna Mullick v. 
Nirupama Gupta (1926) 53 Cal. 922, 
925; 96 I.C. 846; A.I.R. 1926 Cal. 
1009; and dist. Krishna Lai Sculhu 
v. PramUa Bala Dasi, supra, note 
(s) ; Hashmatmal v. Pribdhas 
(1928) 114 I.C, 111; A.I.R. 1929 
Sind 117. In Daiv Po v. U Po 
Hmytn A.I.R. 1940 Rang. 91 at p. 
94; 187 I.C. 875, it is pointed out 
that the authorities show that 
stranger to a contract can sue upon 
it at any rate in the following cir- 
cumstances, (a) where a party 
to the contract agrees with the 
stranger to pay him direct or be- 
comes estopped from denying his lia- 
bility to pay him personally and (b) 
where the contract creates a trust in 
favour of the stranger,” For a case 
of estoppel see Surjan Singh v. 
Nanak Chand A. I. R. 1940 Lah. 
471; 191 IX. 763. 
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& 2» A. advanced Rs. 300 to B. on the security of a pattah relating to im- 
movable property and deposited with him by B. B. then transfer- 
red by a registered kabala all his property, movable and immovable, 
to G for a sum of Rs. 2,000. This Rs. 2,000* was not all paid in 
cash, but there was a provision and declaration in the kabala that 
out of this consideration money of Rs. 2,000, the sum of Rs. 300 
due to A. should be paid by C. A. sued C. for Rs. 300, basing his 
claim upon the kabala . It was found that there was no agreement 
between A. and C. for payment of Rs. 300 by C. to A. (c), but that 
on the very day on which the kabala was executed C. acknowledged 
the obligation to pay Rs. 300 to A., that the acknowledgment was 
communicated to and accepted by A., and that as a result of this 
the pattah , which was erroneously believed by the parties a& consti- 
tuting a charge ( d ), was handed over by A. to C. Upon these facts 
it was held that A. was entitled to recover the amount claimed from 
C. This decision was followed by the same High Court in a later 
case when there was no communication to A. of the arrangement 
between B. and C., the Court holding that the absence of communi- 
cation did not make any difference in principle ( e ). And it seems 
that generally the beneficiary in a bcnami transaction may sue, join- 
ing the benamidar (/). 

The same principle has been applied by the Courts of India to 
cases where a provision is made for the maintenance of female mem- 
bers of a Hindu family on a partition of the joint family property 
between the male members. Thus where A. and B., two Hindu 
brothers, divided the family property between them, and agreed at 
the time of partition that they should contribute Rs. 30() in equal 
shares, and invest the sum on the security of immovable property 
and pay the interest towards the maintenance of their mother, it 
was held that the mother, though she was not a party to the con- 
tract, was entitled to sue her sons to have that amount invested in 
her favour ( g ). Similarly where on a partition between a Hindu 
son and his father it was arranged that the father should remain 
in possession and management of the share of the property allotted 
to the son and maintain the son’s wife and his children out of it, 
it was held that the wife, though not a party to the arrangement, 


(c) It was argued in this ca^e 
that there was a novation within the 
meaning of s. 62 below, but it was 
held upon the facts that there was 
no novation. 

( d ) The case was from the Mu- 
fassal, where a mortgage by deposit 
of title deeds is not recognised by 
law. See Transfer of Property Act, 
1882, s. 59. 

(e) Dwarika Nath v. Priya Nath 
(191 7) 22 C.W.N. 279; 36 I. C. 


792; see Debnarayan Du ft v. Chuni - 
la! Ghose (1914) 41 Cal. 137, at p. 
141; 20 I. C. 630. 

(/) Areti Singarayya v. Areti 
Subhayya (1924) 47 Mad.LJ, 517; 
84 l.C. 962; A.LR, 1924 Mad. 861. 

(g) Shuppu Animal v. Suhra- 
tnamyan (1909) 33 Mad. 238; Aru- 
nmga Got^nden v. Ckinnammal 
(1931) 21 Mad. L. J. 918 ;*Nehal 
Singh v. Fateh Chand (1922) 20 All 
L.J. 708 ; 68 l.C. 778. 
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was entitled to sue the father for the maintenance of herself 
and h^f children (h). The wife and children, though not named as 
parties to the contract, possessed an actual beneficial right which 
placed them in the position of cestui que trust under the contract (»)• 
"Though the plaintiffs are not named parties to the contract, yet 
they are not -in that sense strangers to the consideration of the con- 
tract so as to prevent them from suing on it in their own name as to 
such part as is for their benefit and on their behalf” (/). Simi- 
larly where a provision is made for the marriage expenses of a 
female member of a Hindu family on a partition of the joint family 
property between the male members, the female member is entitled 
to sue the parties to the partition deed to enforce the provision in 
her favour (k). Wtot 

v^Past consideration. — In the same clause the words “ has done 
or abstained from doing” call for special attention. They declare 
the law to be that an act done by A. at TVs request, without any 
contemporaneous promise from B., may be a consideration for a 
subsequent promise from B. to A. Now, the general principle of 
the common law is that in the formation of a contract the considera- 
tion is given and accepted in exchange for the promise. Hence the 
acceptance of the consideration and the giving of the promise must 
be simultaneous, and, in order to have the effect of binding the 
party making it, a request must be the offer of a promise in return 
for some consideration, which offer will become a promise (if not 
meanwhile revoked) (/) if and when the consideration is furnished 
as requested. Thus the consideration must always be present at 
the time of making the promise, and there is no such thing as a 
past consideration. If a sendee is rendered without any immediate 
promise or understanding that it is to be recompensed, it is a merely 
gratuitous act having no legal effect except such transfer of pro- 
perty or the like as may be contained in the act itself. If there 
be such a promise, express by words or tacit by understanding, to 
be inferred from the circumstances, there is at once an agreement, 
in which, if the recompense be not specified, the promise is to give 
such reward as may be found reasonable. A subsequent promise 
specifying the reward will not make an obligation where there was 
none before, but will show what the parties thought reasonable ; and 
there is generally no reason why the parties' own estimate, in a 
matter which concerns only themselves, should not be accepted. 
SucJf a promise “may be treated either as an admission which evi- 


( h ) Rakhmabai v. Govind (1904) 
6 Bom.L.R* 421; Jmg Bahadur v. 
Rana Uma Nath (1937) 12 Luck. 
639; 165 I.C. 113; AT. R. 1937 Oudh 
99. 

<%) Gandy*v . Gandy (1885) 30 Ch. 
D. 57 (a negative decision) . 

(/) Per Green J. in Blackwell & 


Co. v. Jones Co . (1870) 7 Bom. 

H,C. O.C. 144, at p. 148. 

(k) Stmdararaja v. Lakshmiam- 
mal (1914) 38 Mad. 788; 24 I.C. 
943. 

( l ) As to revocation, see on s. 5, 
below. 



m 


TH$ INDIAN CONTRACT ACT. 


Ikf, (fences, or as a positive bargain which fixes, the amount of that 
reasonable remuneration on the faith of which the service was ori- 
ginally rendered” (m). In many common circumstances the fact 
of service being rendered on request is ample evidence of an under- 
standing that it was to be paid for according to the usual course. 

The use of the perfect tense in the clause now under considera- 
tion embodies in the law of British India the exception to the gene- 
ral rule which is supposed to have been made by the seventeenth- 
century case of Lampkigh v. Brathwait (A.D. 1615) Qi). There 
it was allowed that in general a service rendered without any agree- 
ment for reward at the time will not support a subsequent promise 
of reward — “a mere voluntary courtesy will not have ( o ) a con- 
sideration to uphold an Assumpsit” — but it was said that if the 
service was “moved by a suit or request” of the promisor, the pro- 
mise “couples itself with the suit before,” or, as we should now 
say, is held to relate back to the original request, and accordingly 
is deemed to be made on good consideration. 

It would seem that this fiction was really needless, and that the 
true account of such cases was given by Lord Bowen (following an 
earlier dictum of Erie C.J.) in the passage above cited. Our Act 
has adopted the doctrine of Lampleigh v. Rrathzvait in its current 
form. We shall come to another exception from the general prin- 
ciple in s. 25, sub-s. (2), below. The manner in which the law 
of Consideration is split up between s. 2 and ss. 10, 23, 24, and 25, 
and the discrepance of style already noticed in the first Preface, do 
not conduce to certainty in interpreting the intention of the Act as 
a whole on the subject. 

v/ Indian Courts have here followed, as they were bound to do, 
the terms of the Act. In Sindha v. Abraham (/>), the plaintiff ren- 
dered services to the defendant at his desire expressed during his 
minority, and continued those services at the same request after his 
majority. The question arose whether such services constituted a 
good consideration for a subsequent express promise by the defend- 
ant to pay an annuity to the plaintiff. The agreement was one to 
compensate for past services, and it was held that it could be en- 
forced, as the services formed a good consideration within the mean- 
ing of this section. The Court was of opinion that the services 
were intended to be recompensed, though the nature and the extent 
of the proposed recompense were not fixed until the agreement sued 
upon was executed by the defendant. If so, there was a contract 
for reasonable recompense when the services were rendered, and the 

{m) Bowen L.J., Re Casey’s Pa- ( o ) Sic, One would expect 

tents [189 2] 1 Ch. 104, 115. “make.” 

(n) Hob. 105; 1 Sm. L. C. 148. ( p ) (1895 ) 20 Bom. 755; cf. 

The defendant’s name is often mis- Ramacltarya v. S hrmivasacharya 
written in various ways in modem (1918) 20 Bom.L.R, 44L 
books. 
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decision might have been put on that ground alone. It was chiefly f, 
rested, however, on the ground that, under the words of the present 
sub-section, services already rendered at the desire of the promisor 
and such services to be rendered stood upon the same footing- It 
would seem that, under the Act, the decision must have been the 
same on this ground even if the services were rendered at the time 
gratuitously, though at the desire of the defendant. It was also said 
that if the services had been rendered without the desire of the 
defendant ^the case would be within s. 25 of the Act (see below). 

As to the conditions of suing in respect of services rendered by the 
plaintiff voluntarily without any request from the defendant, see 
s. 25 of the Act. It must be noted here that neither that section 
nor the clause now before us will enable a person who has purported 
to bind himself, when not competent to contract (s. 11), to repay- 
ment of a loan, to bind himself to it by a new promise when he is 
competent (q). 

"Or does or abstains from doing”: Forbearance as Con- 
sideration. — The essence of consideration is that the promisee takes 
on himself some kind of burden, or "detriment,” as the English 
authorities call it. Where the consideration is a present perform- 
ance and not a promise (the only case now before us; promise as a 
consideration will be dealt with under the following words of this 
sub-section), the detriment may consist either in actually parting 
with something of value, or in undertaking a legal responsibility, or 
in foregoing the exercise of a legal right. It is not common ex- 
perience that the exercise of one’s legal rights is always profitable; 
nevertheless that which the law deems worthy of its protection must 
be presumed to be of some value. Thus the performance which 
constitutes a consideration may be negative as well as positive, pro- 
vided that the promisee’s abstinence from exercising a right was 
undertaken at the request of the promisor. There need not be a 
total abandonment of the right, or an undertaking to suspend it for 
a definite time. Such an undertaking, if it exists, is of course not a 
performance, but a promise, and then the contract is formed by mutual 
or reciprocal promises (sub-s. (f), below). The class of cases 
now before us is that in which the defendant has requested the 
plaintiff to forbear the enforcement of a claim against him, and 
has offered a new promise in return, and the plaintiff, without any 
express acceptance of the defendant’s terms, has in fact forborne 
for an appreciable time. Here the defendant’s offer to pay or give 
security, or as the case may be (r), is accepted by the performance 


(q) Sura j Naraiti v. Sukhu Ahir he in effect ratified, the intention of 
(1928) 51 All. 164; 112 LC. 159; the Act would be frustrated, 

A.I.R, 1928 All. 440, The words (r) See Alliance Battk v. Broom 
are in themselves not clear, hut if a (1864) 2 Dr, & S. 289 as a good 
merely void transaction could thus example of this class. See also 
4 
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s* % of its conditions (see s. 8, below), and tHbt performance is a good 
consideration for the defendant’s promise. And where the defend- 
ant has made an offer to pay in consideration of forbearance, with 
some other alternative offer, the plaintiff’s forbearing to sue in fact 
is a sufficient acceptance of the first alternative ( s ). A request to 
forbear suing or other proceedings, not specifying any length of 
time, is understood to be a request of forbearance for a reasonable 
time ( t ) ; and this is in fact a common case. If it is asked at what 
moment the proposal conveyed by such a request becomes a promise, 
the answer is that it does so whenever the other party has in fact 
forborne his rights for a time which the Court considers long enough 
to amount to a reasonable compliance with the request. This appears 
to be a question of fact depending on all the circumstances, for 
which no general rule can be laid down. No great difficulty is 
found, so far as we are aware, in dealing with it in practice. It 
will be found on examination that in many of the cases where for- 
bearance to sue is said to be the consideration for a promise, that 
which is really given and accepted as consideration is a promise to 
forbear suing either for a definite time or for a reasonable time 
according to the circumstances, which promise may be express or 
inferred from the transaction as a whole (u). Such cases really 
belong to the following head of contracts by mutual promises. Some- 
times it is not easy to say whether, on the facts of a particular case, 
the consideration is actual forbearance or an agreement to forbear ; 
in other words, whether the promise sued upon was exchanged for a 
promise of forbearance, or was an offer to be accepted by forbearance 
in fact, and became a promise when its condition was fulfilled by 
the plaintiff’s forbearance for the specified time, if any, or other- 
wise for a reasonable time (v). 

Compromise. — The most usual and important kind of for- 
bearance occurring in practice is that which is exercised or under- 
taken by"* way of compromise of a doubtful claim. It is a question 
of some importance within what limits the abandonment or com- 
promise of a disputed claim is a good consideration. But this seems 
to belong not to the definition of Consideration, but to the substan- 


Fanindra Narain v. Kacheman Bibi 
(1917) 45 Cal. 774; 41 I.C. 673; 22 
C.W.N. 188, 

(s) Wilby v. Elgee (1875) L.R. 
10C.P. 497. 

(0 Alliance Bank v. Broom, supra, 
note (r) ; see Fullerton v. Provin- 
cial Bank of Ireland f 1903] A. C. 
309, 313, 314; Glegg v. Bromley 
[1912] 3 K.B. 474, 481. See also 
Mokes Chandra v, Rajani Kanta 
(1915) 22 C.LJ. 235; 31 I.C. 29; 
Famndra v. Kacheman (1917) 22 C. 


W.N. 188; 41 I.C. 673; Srinivasa 
Raghava A hangar v. Ranqanatha 
Aiyangar (1918) 36 Mad.L.J. 618; 
51 I.C. 963; Anant Krishna Modak 
v. Sarasvati Padmanahh Shetti A. 
I.R. 1928 Bom. 316; 30 Bom. L.R. 
709; 111 I.C. 556. 

(u) For example, Amin Chand v. 
Guni A. I.R. 1929 Lah. 466; 119 I. 
C. 766. 

(v) See per Bowen L.J. in Mites 
v. New Zealand Alford Estate Co . 
(1886) 32 Ch.D. 266, 289. 
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tive law declared in s, 25 of the Act. We shall therefore deal with S. 
it under that section* 

Apparent forbearance when really an act. — Actual perform- 
ance is sometimes apparently passive. A trader exposes his goods 
for sale, the price being marked or otherwise well known, * A cus- 
tomer comes in, takes the object he wants, and gives his name to 
the trader. The case is common enough. Here a captiously literal 
person might say that the consideration on the trader's part is for- 
bearing to interfere with the customer's action. But what we do 
say, both in law and in common sense, is that the seller, by autho- 
rising the buyer to take the goods within his reach, in fact sells and 
delivers them by the buyer's own hand, and the act, though mecha- 
nically the buyer's, is in substance the seller's. This remark is 
needed only when the sale is on credit. If ready money is expected 
and given, there is no promise at all in the transaction, and there- 
fore no contract; see the commentary on the next following words. 

“Or promises to do or to abstain from doing something": 
Mutual Promises. — These words, supplemented by sub-ss. (e) and 
(f), convey in a somewhat indirect and inconspicuous manner the 
extremely important proposition that a contract may be formed by 
the exchange of mutual promises, each promise being the considera- 
tion for the other. In this case neither promise is of any value by 
itself, but each of them derives its value from the exchange which 
makes them both binding. This effect of mutual promises is not 
a logical deduction from the general notion of consideration (&;), 
but a positive institution of law required by the convenience of 
business in civilised life. In many archaic systems of law there is 
no obligation to perform a promise until there has been perform- 
ance or at least some act done towards performance on the other 
side. The widespread custom of giving something by way of ear- 
nest “to bind the bargain" is a relic of this view. 

A consideration which consists in performance ( or so far as it 
consists in performance) is said to be executed. If and so far as 
it consists in promise, it is said to be executory. Some writers, es- 
pecially in America ( x ), speak of a contract in which the conside- 
ration on one side is executed as unilateral, and of a contract in 
which it is executory on both sides as bilateral. This terminology 
is concise and convenient, but is not at present commonly used in 
England. It is obvious that the consideration cannot be wholly 
executed on both sides. For where performances, and perform- 
ances only, are exchanged, of which a sale of goods over the coun- 
ter for ready money is a familiar example, nothing remains to be 


(w) For fuller theoretical exposi- (x) See Langclell : Summary of 
tkm see Pollock, Principles of Con- the Law of Contracts; Harriman on 
tract, 11th cd. pp, 147-8. Contracts, passim . 
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a. 2 . done by either party, and there is no promise at all and nothing for 
the law to enforce (y). 

The proposal to give a promise for a promise is accepted by 
giving the promise asked for, and thereupon, if there be no special 
ground of invalidity, the two parties are both bound, each being both 
promisor and promisee. It does not seem necessary or useful or 
indeed true to say that the promise of the party who accepts has ever 
been a proposal, though the language of sub-s. (b) does not seem 
to recognise the existence of promises which have not passed through 
that stage. Still it is true “that, but for the counterpromise or '‘reci- 
procal promise" as the Act has it, neither party's "signification of 
willingness" could become a promise within the definition of the 
Act; and in this sense we may say, if we please, that the acceptance 
of an offered promise, by giving the reciprocal undertaking asked 
for, has itself the nature of a proposal though it becomes a promise 
in the act of utterance, and there is no moment at which it exists 
merely as a proposal. But it does not appear that anything of 
practical importance can turn on this. 

Promises of Forbearance. — An actual forbearance to exer- 
cise a right may be a good executed consideration, provided it be at 
the promisor's request. So a promise of forbearance may be a 
good executory consideration. The validity of such considerations, 
as distinct from their formal definition, will be spoken of, as above 
mentioned, under s. 25. 

"Such act or abstinence or promise is called a considera- 
tion for the promise": Further requirements. — It will be ob- 
served that, according to the terms of the definition, it is only re- 
quired that something — no matter what — should have been done, 
forborne, or promised at the request of the promisor. We shall 
find, however, that in some cases expressly provided for by the Act y 
and in others apparently not so provided for, but well known in the 
Common Law, and still recognised in Indian practice, the legal 
effect of consideration in making promises binding is withheld from 
acts, forbearances, and promises which are within the terms of the 
definition. English lawyers are accustomed to say, in some at least 
of such cases, that there is no consideration. This way of speak- 
ing would seem to be excluded by the Act. One would expect the 
Act to say somewhere that, in order to have legal effect, a consi- 
deration must not only be something which the promisor asked for 
and got, but must be "good" or "valuable"; that is to say, some- 
thing which not only the parties regard, but the law can regard, as 
having some value ( z ). This is a fundamental rule in the Com- 


(y) The possible existence of a (j) Good consideration was in 
collateral promise, e.g. t a warranty fact required by the original draft of 

on sale, does not affect the general the Act (s. 10). 

truth of this statement. 
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mon Law. Had the Act abrogated it, the consequences would have 
been extensive ; but it seems to be beyond doubt that such was not ’ 
the intention, and that the silence of the Act cannot be taken as 
altering the English law as it stood settled in British India (a). 
The principle may be broadly expressed thus : The law will not en- 
force a promise given for nothing, and if it is apparent to the Court 
on the face of the transaction that an alleged consideration amounts 
to nothing (not merely to very little), then there is no foundation 
for the promise, and we say either that there is not any considera- 
tion or that there is an “unreal consideration.” The Act does say 
in s. 10 that agreements are contracts, i.c., enforceable, if they are 
(amongst other conditions) made for a lawful consideration. In 
s. 23 it is declared that certain kinds of consideration are not law- 
ful. In s. 25 agreements made without consideration are declared 
(special exceptions excepted) to be void. It is not anywhere stated 
in terms that consideration is not lawful, or otherwise not suffi- 
cient, if it is not "good” or “valuable” in the sense which those 
terms bear in English law. Farther explanation is reserved for the 
commentary on the sections last mentioned. 

Sub-as. (e) to (j): Agreement and Contract. — The group 
of sub-ss. (e) to (j) may be considered together. By sub-s. (e) 
an agreement is either a promise or a group of promises (b), and, 
therefore, it would seem that an executed consideration is not reckon- 
ed as part of the agreement. This is not according to the current 
use of language, which treats an agreement as an act of both par- 
ties, whether a legal obligation is incurred by one or both of them. 
A unilateral contract is not the less a transaction between two par- 
ties to which both must contribute something. It would not be 
difficult, however, to find arguments for the language of the Act if 
required. Sub-s. (f) agrees with common usage, except that the 
adjective “mutual” is more common in English books. 

The distinction between “agreement” and “contract” made 
by sub-s. (b) is apparently original; it is convenient, and has been 
adopted by some English writers. It should be strictly observed 
in India, though lapses such as “void contract” sometimes occur. 
The conditions required for an agreement being enforceable by law 
are contained in Chap. II. of the Act, ss. 10 sqq., below, where it 
will also be seen that the absence of any such condition makes an 
agreement void, and certain defects will make a contract voidable. 
The duties of parties to a contract are set forth in Chap. IV. of the 
Act The manner in which contracts are, if necessary, enforced 
belongs to civil procedure. 


(a) Dr. Whitley Stokes's criticism (b) See Abajisitaram v, Triwbak 
of the language (Anglo-Indian Codes Municipality (1903) 28 Bom. 66, at 
i. 497) was justified, but his fears p. 72. 
have not been. 
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For technical reasons,’ the language of sub-ss. (g) and (i) 
* .Would not be accurate in England ; it would be useless to dwell on 
this here. The state of things really indicated by sub-s. ( 1 ) is that 
one of the parties (or possibly more) can at his option maintain the 
contract, or resist its enforcement, or take active steps to set it 
aside. When rescinded by a party entitled to rescind, it becomes 
void. Nevertheless it is in the first instance a contract, being valid 
until rescinded. A contract obtained by fraud is the typical exam- 
ple of a voidable transaction. See ss. 19, 19a, 39 ; see also ss. 53, 
55. The definition was not intended to alter, and does not alter, 
the substantive law (c). In a recent case ( d ) their Lordships of 
the Privy Council observed that sub-s. (j) did not declare every 
unenforceable contract void but only those unenforceable by law, 
and, by those words meant not unenforceable by reason of some pro- 
cedure or regulation, c.g., Limitation Act, but unenforceable by sub- 
stantive law. “For example,’' observed their Lordships, “a con- 
tract which was from its inception illegal, such as a contract with 
an alien enemy, would be avoided by s. 2 (g), and one which be- 
came illegal in the course of its performance, such as a contract with 
one who- had been an alien friend but later became an alien enemy, 
would be avoided by s. 2 (j). A mere failure to sue within the time 
specified by the statute of limitations or an inability to sue by 
reason of the provisions of one of the Orders under the Civil Pro- 
cedure Code would not cause a contract to become void.” 

g -l"** ' — "" " - 

(c) Eg,, a contract is npt vitiated 83; 118 I.C. 220. 
by a clause conferring an option on (d) Mahant Singh v. U Ba Yi 
one party (objection hardly intelli- (1939) 66 I. A. 198; 41 Bom.L.R. 
glble) Chetoomal Bale hand v. Shan- 742; 181 I.C. 1; A.I.R. 1939 F.C. 
kerdas Girdharilal A.I.R. 1929 Sind 110, 



CHAPTER I. 

Of the Communication, Acceptance and Revocation 

of Proposals. 

3 . The communication of proposals, the acceptance 
of proposals, and the revocation of 
Communication, ac- proposals and acceptances, respectively, 
tku/of C proposais Voca " are deemed to be made by any act or 
omission of the party proposing, ac- 
cepting or revoking, by which he intends to communi- 
cate such proposal, acceptance or revocation, or which has 
the effect of communicating it. 

What is Communication? — As the words of this section 
stand it would seem that some sort of communication of a proposal, 
etc., is made by an act which is intended to communicate it, but in 
fact has not that effect, and that such an inchoate communication 
fails to have legal effect only because the specific provisions of s. 4 
prevent it from being complete. It would seem both simpler and 
more rational to say that an. a ct intended m com mu nicate a prop osal. 
etc., J)iit , fai ling to do so x is not a commun ication at all To get 
this sense from the section before us we should have to read "and” 
for "or” in the last clause. There are not any corresponding 
words in the Commissioners' draft. 

It is matter of the commonest experience that the communi- 
cation of intentions may be effectually made in many other ways 
besides written, spoken, or signalled words. For example, delivery 
of goods by their owner to a man who has offered to buy them for 
a certain price will be understood by every one, unless there be 
some indication to the contrary, to signify acceptance of that offer. 
No words are needed, again, to explain the intent with which a 
man steps into a ferry-boat or a tramcar, or drops a coin i nto a n 
automatic "machine . It is also possible for parties 'to hold - com- 
inunication by means of pre-arranged signs not being any form of 
cipher or secret writing, and not having in themselves any com- 
monly understood meaning. This does not often occur in matters 
of business. Means of communication which a man has prescribed 
or authorised are generally taken as against him to be sufficient. 
Otherwise an unexecuted intention to communicate something, or 
oven an unsuccessful attempt, cannot be treated as amounting to a 
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communication ; much less can a mere mental act of assent have 
Stick an effect in any case (a). 

v/ Communication of special conditions. — In recent times 
there has been a series of cases in which the first question is whether 
the proposal of special terms has been effectually comrfiunicated. 
This arises where a contract for the conveyance of a passenger, or 
for the carriage or custody of goods, for reward, is made by* the 
delivery to the passenger or owner of a ticket containing or refer* 
ring to special conditions limiting the undertaker's liability, and 
nothing more is done to call attention to those conditions. English 
authorities have established that it is a question of fact whether the 
person taking the ticket had (or with ordinary intelligence would 
have) notice of the conditions, or at any rate that the other party 
was minded to contract only on special conditions to be ascertained 
from the ticket. In either of these cases his acceptance of the 
document without protest amounts to a tacit acceptance of the 
conditions, assuming them to relate to the matter of the contract, 
and to be of a more or less usual kind (b). But he is not liable if 
the ticke* is so printed, or delivered to him in such a state, as not to 
give reasonable notice on the face of it that it does embody some 
special conditions (c). In determining these questions the class of 
persons to whom the special conditions are -offered, and the degree of 
intelligence to be expected of them, may properly be taken Into 
account ( d ). 

So far as we know, there is only one Indian case bearing 
directly on the subject The plaintiff in that case (4?) purchased 4 
of the defendant company a ticket by steamer, which was in the 


(a) Brogden v. Metro p. R . Co . 
(1877) 2 App . Ca. 666, at pp. 691, 
692, per Lord Blackburn; and sec 
Felthouse v. Bindley (1862) 11 C.B. 
N.S. 869; 132 R.R. 784; 135 R.R. 
Preface vii, judgment of Willes J. 
Silence to a letteT does not amount 
to an acceptance of the terms pro- 
posed: S . M, Bholat v. Yokohama 
Specie Bank A. I. R. 1941 Rang. 
270; 1971. C. 890. 

(b) See Gibaud v. G. E. R . Co. 
[1920] 3 K.B. 689. Fenton v. 
Southern Ry. [1931] 2 K. B. 103, 
however, seems to go a little fur- 
ther, holding that notice of the exis- 
tence of condit^ns may be suffi- 
cient, even if the conditions are 
unusual. 

(c) In Henderson v. S t evens on 
<1875) L*R. 2 Sc. &D. 470, where 
an endorsement on a steamboat 
ticket was not referred to on its 
face, and Richardson v. Rowntree 


[1894] A.C* 217, where the ticket 
was folded up so that no writing 
was visible without opening it, a 
finding of fact that the passenger 
knew nothing of any conditions was 
supported. The correct form of 
putting the question of fact was laid 
down by the C.A, in Parker v. 
S.E.R.Co. (1877) 2 C.P.D. 416* 
See Madras Railway Co. v, Govinda 
Rau (1898) 21 Mad. 172, 174, and 
for a general summary of the law, 
Hood v. Anchor Line {1918] A. C* 
837, where both the contract and a 
notice on the envelope enclosing it 
pointedly called attention to the con- 
ditions. Inability to read is no 
excuse: Thompson v. L.M. SM . 
Co. [1930] 1 K.B. 41, C.A. 

( d ) See Lord Ashbourne's remarks 
in Richardson v. Rowntree, supra . 

(e) Mackitlicm v, Compagnie des 
Messageries Maritime s de France 
(1880) 6 Cal. 227* 
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French language. Towards the top of the ticket were words to * 8 ; S; 
tile effct that w thts ticket in order tp be available, most be signed 
by the passenger to whom it Is delivered/’ At the foot dt* the ticket 
there was an intimation in red letters that the ticket was issued 
subject to the conditions printed on the back. One of those condi 2 
tiona was that the company incurred no liability for any damage 
which the luggage might sustain. The vessel was wrecked by the 
fault of the company’s servants, and the plaintiff’s baggage was 
lost. The plaintiff sued the defendant company for damages. The 
ticket was not signed by him, and he stated that he did not Under- 
stand the French language, and that the conditions of the ticket had 
not been explained to him. It was held that the plaintiff had reason- 
able notice of the conditions, and that it was his own fault if he 
did not make himself acquainted with them. Henderson vl 
Stevenson (/) was distinguished on the ground that there the ticket 
did not disclose on the face of it that there were any conditions on 
the back, and the plaintiff had no notice of any such conditions. As 
to the absence of the plaintiff’s signature, it was held that the clause 
requiring the passenger’s signature was inserted for the benefit of 
the company, and that they might waive it if they thought fit. The 
decision seems also to imply that a French company is entitled to 
assume that persons taking first-class passages either know French 
enough to read their tickets or, if they do not ask for a translation at 
the time, are willing to accept the contents without inquiry. This 
seems reasonable enough in the particular case. Quaere , what 

presumption is there, if any, as *to educated persons, European or 
otherwise, in British India being acquainted with any particular 
language? * 

Incorporation of prospectus in a policy of assurance — 

The question of the effect to be given to the prospectus of a company 
which was incorporated by reference in a policy of life assurance 
arose some time ago in a Madras case ( g ) in connection with the 
onus of proof of age of the assured. In the course of the judg- 
ment, Bhashyam Ayyangar J. f said: iC As regards the effect to be 
given to the prospectus as a part of the contract of insurance, I 
think it will have the same effect as if it had been reproduced in 
the policy itself, and it is quite unnecessary to prove that the pros- 
pectus had been read by the assured or that it was specially brought 
to his notice by the company apart from the reference made to it 
in the policy itself. A policy of insurance being a contract entered 
into between the insurers and the assured t and the terms of such 
contract resting entirely upon the contract itself, and not in the 
main or even in part upon the common law or upon the statute, the 
assured, who makes the proposal, enters into the contract, and signs 
the policy, has in the very nature of things notice that the policy 

(/) (1875) L.Ri 2 Sc. & D. 470. Life Assurance Co. v* Norasimha 

(g) Oriental Government Security Chari (1901) 25 Mad. 183, 205, 206, 

S 
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08^3, di» contains all the terms and conditions of the contract.” Hie learned 
Judge proceeded to cite and rely on Watkms v. Rymitt (k) and the 
test there *!aid down (i) by Stephen -J.: ‘‘Can it be said that the 
nature of the transaction was such that the plaintiff might suppose 
not unreasonably that the document (handed to him) contained no 
terms at all, but was a mere acknowledgment of an agreement not 
intended to be varied by special terms?” 

4 . The communication of a proposal is complete 
Commmica t i o n when it comes to the knowledge of the 
when complete. person to whom it is made. 

The communication of an acceptance is complete, — 

as against the proposer, when it is put in a course of 
transmission to him; 1 so as to be out of the power of the 
acceptor; 

as against the acceptor, when it comes to the knowledge 
of the proposer. 

The communication of a revocation is complete, — 

as against the person who makes it, when it is put 
into a course of transmission to the person to whom it is 
made, so as to be out of the power of the person who 
makes it; 

as against the person to whom it is made, when it 
comes to his knowledge. 

Illustrations . 

(a) A. proposes, by letter, to sell a house to B. at a certain price. 

The communication of the proposal is complete when B. receives 

the letter. 

(b) B. accepts A/s proposal by a letter sent by post. 

The communication of the acceptance is complete, — 

as against A . , when the letter is posted ; 
as against B. f when the letter is received by A. 

(c) A. revokes his proposal by telegram. * 

The revocation is complete as against A., when the telegram is 
despatched. 

It is complete as against B. when B. receives it. 

B, revokes his acceptance by telegram. B/s revocation is complete 
as against B. when the telegram is dispatched, and a s s against A* 
when it reaches him. 


This section is really in the nature of an interpretation clause 
to s. 5 and might, perhaps, have more conveniently followed it 

Agreement between parties at a distance.— No difficulty 
arises on the first paragraph (/), Whether a proposaLhas or has- 

(h) 10 Q.B.D. 178. summary manner, as by telegraph, 

(0 /M** at p. 188. may raise doubt as what, according 

(/) Transactions conducted in a to the usual course of business, the 
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not come to the knowledge of the person to whom it was made is g, 
, purely a question of fact. The rest of the section is intended, as 
shown by the illustrations, to meet the questions raised by the for- 
mation of agreements between parties at a distance. It has done 
this, as regards acceptance by enacting (in combination with s, 5) 
that for a certain time — namely, while the acceptance is on its way— 
the receiver 'Shall be bound and the sender not. The proposal 
becomes a promise before it is certain that there is any consideration 
for it. This can be regarded only as a deliberate and rather large 
departure, for reasons of convenience, from the common law rule 
which requires the promise and the consideration to be simultaneous. 

No sjjch departure has beat found necessary in England. The case 
of an acceptance being “put in a course of transmission to” the 
proposer, but failing to reach him, is not expressly dealt with. It 
seems to result from the language of the second paragraph that the 
proposer must be deemed to have received the acceptance at the 
moment when it was despatched so as to be “out of the power of 
the acceptor,” and that accordingly it becomes a promise on which 
the accepter can sue, unless some further reason can be found why 
it should not. If the consideration on the acceptor’s part was not 
promise but performance — for example, the sale of goods despatched 
at the proposer’s request without previous negotiation — the failure 
of consideration may supply such a reason in the case proposed. 

The Act certainly does not say that the intending purchaser must 
be deemed to have received goods which have never arrived ; it says 
at most that he must be deemed to have been aware of their despatch. 

But if the consideration on the acceptor’s part was a promise, it 
would seem that the proposer cannot say he has not received that 
consideration; for he canhot say that the acceptance has not been 
communicated to him, and there is no difference between having 
the communication of a promise and having the promise itself. 
Consequently, where the agreement is to consist in mutual promises, 
a binding contract appears to be formed by a letter of acceptance 
despatched in the usual way, even if it does not arrive at all, unless 
the proposal was expressly made conditional on the actual receipt 
of an acceptance within a prescribed time, or in due course, ar 
unless the acceptor sends a revocation as provided for by the latter 
part of the section and explained by illustration (c). This last 
qualification is probably, though not certainly, a departure from 
English law. Apart from the question of a possible revocation, the 
total result, on the words of the Act, is in accordance with the 
existing English authorities. Those authorities, however, are of 
later date than our Act, and in 1872 the current of opinion was 
rather the other way. It seems uncertain whether the framers of 


communication implied. Such ques- (1929) 56 Cal. 118; 32 C. W. N. 
tions are really of construction—*^., 1101 ; A.I.R. 1929 Cal. 97; 117 I.C. 
Radha Kania Oats v. Batrlem Bros. 340. 
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4< the Act really omitted to consider the case of an acceptance not 
arriving at all, or meant it to be an implied exception, on the ground 
that the want of any' final consent between the parties (see s. 10) 
would prevent the formation of a contract, or how otherwise. The 
draft of 1866 appears to have assumed that actual communication 
was necessary ( k ). When the proposal and acceptance are made 
by letters, the contract is mad£ at the time when and the place where 
the letter of acceptance is posted (/). 

English rules, — The rules as now settled in England are as 
follows : — 

“A person who has made an offer must be considered as con- 
tinuously making it until he has brought to the knowledge of the 
person to whom it was made that it is withdrawn (m). In other 
words, the revocation of a proposal is effectual only if actually com- 
municated before the despatch of an acceptance ; and the time when 
the revocation was despatched is immaterial ( n ). Rut where an 
acceptance, without notice of the offer being revoked, is despatched 
in due course by means of communication, such as the post, in 
general use and presumably within the contemplation of the parties, 
the acceptance is complete from the date of despatch, notwith- 
standing any delay or miscarriage in its arrival from causes not 
within the acceptor's control” (o). It seems (p) this is indepen- 
dent of the rule that, if the proposer of an agreement has prescribed 
or authorised any particular mode of communicating acceptance 
( cf . s. 7, sub-s, 2), he cannot dispute the sufficiency of that mode, 


(k) “3. A proposal to enter into 
a contract may be retracted, or the 
terms of it altered by the party mak- 
ing it, at any time before it is ac- 
cepted, 

“Explanation .— A proposal is said 
to be accepted when an expressed ac- 
ceptance of it has been communi- 
cated to the proposer, or wjhen a 
letter of acceptance is posted or a 
telegraphic message delivered at the 
proper office, and the acceptance by 
letter or telegram is not cancelled by 
some communication which reaches 
the proposer before or at the same 
time with the letter or telegram of 
acceptance, or when acceptance is to 
be inferred from the * circumstances 
of the case/' 

(/) Kamisetti Subbiah v, Katha 
Venkatasawmy (1903) 27 Mad. 355. 
English authority, so far as it goes, 
is to the same effect. See also 
Sepulchre Bros . v. Khushaldas 
(1941) 2 MXJ. 481; A.LR. 1942 


Mad. 13. 

(m) Lord Herschell in Henthorn 
v. Fraser 11892J 2 Ch. 27, 31, con- 
firming Byrne v. Van Ticnhoven 
(1880) 5 C.P.C. 344. 

(n) It is literally possible to read 
the words of s. 4 of the Act, par. 3, 
as giving only one chance of sending 
a revocation, so that if a man first 
sends a written acceptance by a slow 
ship, then sends a written revocation 
by a faster ship, and then returns to 
his first mind and confirms the accept- 
ance by a telegram arriving before 
either letter, the revocation is opera- 
tive, and the confirmation cancelling 
it is not. But this cannot be seri- 
ously entertained, and seems suffi- 
ciently excluded by the terms of s, 5. 

(o) Henthorn v. Fraser, supra, 
note (m); Household Fire , etc.. In- 
surance Co. v. Grant (1879) 4 Ex. 
D. 216, 

(p) Henthorn v. Fraser, supra. 
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and must take any risks of delay or miscarriage attaching to the ] 
acceptor's action in conformity with the request or authority, 

A letter of acceptance misdirected by the acceptor’s fault cannot 
be deemed to have been effectually put in a course of transmission 
to the proposer (q) ; this case was properly distinguished by the 
Allahabad High Court from that of an insufficient address furnished 
by the proposer himself (r). There the proposer's own want of 
care obviously cannot extenuate, but will if possible aggravate, the 
risk imposed on him by the general rule of law. 

Whether a particular letter or writing has been posted, deli- 
vered, or actually received by the addressee, is a question of fact 
having no more to do with the law of contract than any other matter 
o % f fact which it may be needful to prove in order to establish or 
contradict the formation of any kind of contract (s). 

It is not thought useful for Indian purposes to enter upon the 
history of the English doctrine, or to discuss the earlier cases, whose 
results, so far as not overruled, are embodied in later decisions (t). 

Revocation arriving before Acceptance — One point remains 
unsettled in England. It has never been decided whether, a letter 
of acceptance having been despatched by post, a telegram revoking 
the acceptance and arriving before the letter is operative or not. 

A negative answer seems to be required by the reasoning of the 
English decisions ( u ). If it can be said that every acceptance in 
writing is subject to an implied condition that it may be cancelled 
by a revocation arriving sooner or at the same time, it might as 
easily be held that every proposal expecting an answer by letter 
includes a condition that the answer shall actually be received in 
due course. But this suggestion has been definitely rejected. 

In British India, however, such a revocation is made valid by 
the express terms of ss. 4 and 5 of the Act (v). 

Statutory consents. — The validity of consents required by 
special statutory provisions, and revocations thereof, is governed by 
the terms of the statute, and, in case of difference, not by this or 
the following section (w). 



(g) Ram Das v. Official Liquida- 
tor, Cotton Ginning Co. (1887) 9 
All. 366, 385, 

(r) T ownsends Case (1871) L. 
R. 13 Eq. 148. Several dicta in this 
case are founded on authority since 
overruled; the decision is good law, 
though it would now be put on 
shorter grounds, 

U) C/. Evidence Act, ss. 16 and 
114. 

(!) See Appendix to Pollock ; 
Principles of Contract, 11th ed. 


pp. 548, sqq. 

(«) See especially the judgment 
of Thesiger L. J, in Household Fire 
Insurance Co. v. Grant, 4 Ex. D* 
216, at p. 222 ; Finch, Sel, Ca. at 
p. 137. 

(v) The Indian rule agrees with 
a Scottish decision which is appa- 
rently still followed in Scotland; 
Countess of Dunmorc v. Alexander 
(1830) 9 Shaw & Dunlop 109. This 
is under a different system of law. 

(t«0 Lingo Ravfi Kulkami v. 
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S. A proposal may be revoked at any time before 


Revocation of pro- 
posals and accep- 


the communication of its acceptance is 
complete as against the proposer, but not 


tances. 


afterwards. 


An acceptance may be revoked at any time before the 
communication of the acceptance is complete as against 
the acceptor, but not afterwards. 


Illustrations . 

A. proposes, by a letter sent by post, to sell his house to B. 

B. accepts the proposal by a letter sent by post. 

A. may revoke his proposal at any time before or at the moment 

when B. posts his letter of acceptance, but not afterwards. 

B. may revoke his acceptance at any time before or at the moment 

when the letter communicating it reaches A . but not 
afterwards. 


Revocation of Offers. — It is implied in this section that the 
proposer of a contract cannot bind himself (unless by a distinct 
contract made for a distinct consideration) to keep his offer open 
for any definite time, and that any words of promise to that effect 
can operate only for the benefit of the proposer and as a warning 
that an acceptance after the specified time will be too late (s. 6, 
sub-s. 2). Such is undoubtedly the rule of the Common Law. 
The reason is that an undertaking to keep the offer open for a 
certain time is a promise without consideration, and such a promise 
is unenforceable. A. gives an undertaking to B. to guarantee, for 
twelve months, the due payment of M/s bills, which may be dis- 
counted by B. at A/s request. This is not a binding promise, but 
a standing proposal which becomes a promise or series of promises 
as and when B. discounts bills on the faith of it. A. may revoke 
it at any time, subject to his obligations as to any bills already dis- 
counted. “The promise” — or rather offer — “to repay for twelve 
months creates no additional liability on the guarantor, but, on the 
contrary, fixes a limit in time beyond which his liability cannot 
extend” (x). Z. offers to take A/s house on certain terms, an 
answer to be given within six weeks. A. within that time writes Z. 
a letter purporting to accept, but in fact containing a material 

Secretary of State (1928) 111 I.C. were face to face, and it is not clear 
278; 30 Bom.L.R. 570; A. I. R. whether the defendant did or did not 
1928 Bom. 201. signify his revocation before the 

{x) Offord v. Dames (1862) 12 plaintiff signified his acceptance) 

C. B.N.S. 748; 133'H.R. 491. The ^cannot be taken as going farther, 

much-discussed earlier case of Cooke The reason there given is clearly 

v. Oxley (1790) 3 T.R. 653; 1 R.R. wrong, for it is supposed that on the 

783; is now received authority only acceptance of a proposal it is neces- 

so far as it decides this. See Ste- sary for the proposer to make some 

venson v. McLean (1880) 5 Q.B. fresh declaration of consent, which 

D. 346; 351 ; Head v. Diggon (182$) is contrary both to principle and to 

3 M, & R. 97 (in which the parties all recent authority. 
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variation of the terms (see s. 7, sub-s. 1, below) ; Z. then withdraws 
his offer : A. writes again, 'still within the six weeks, correcting the 
error in his first letter and accepting the terms originally proposed 
by Z. No contract is formed between Z. and A., since A.’s first 
acceptance was insufficient, and the proposal was no longer open 
at the date o£ the second (y). Similarly a proposal to sell goods 
allowing eight days’ time for acceptance may be revoked within the 
eight days unless the promise to keep the offer open was supported 
by consideration (a). A statutory power to make rules for the 
conduct of departmental business will, however, justify a local 
government in prescribing, among the conditions of tenders for 
public service, that a tender shall not be withdrawn before 
acceptance or refusal (a). 

Sale by Auction, etc. — The liberty of revoking an offer before 
acceptance is well shown in the case of a sale by auction. Here 
the owner of each lot put up for sale makes the auctioneer his agent 
to invite offers for it, and "every bidding is nothing more than an 
offer on one side, which is not binding on either side till it is 
assented to.” Hence a bidder may withdraw his bid at any moment 
before the fall of the hammer (b). It is common to insert in condi- 
tions of sale a proviso that biddings shall not be retracted, but it 
seems that such a condition is inoperative in law (c) for a one- 
sided declaration cannot alter the bidder’s rights under the general 
law, nor is there any consideration for his assenting to it, even if 
he could be supposed to assent by attending the sale with notice of 
the conditions. 

The English rule that a bid may be withdrawn at any time 
before the fall of the hammer is followed in British India ( d ). 
When the bid of an agent at an auction sale was accepted by the 
auctioneers kutcha-pucca (subject to sanction of the owner of the 
goods), and the agent agreed thereto, it was held that this did not 
preclude the principals of the agent from exercising their right of 
retracting the bid before it was accepted by the auctioneers (e). 
In this case an attempt was unsuccessfully made to prove a usage 
of trade according to which, if a bid were accepted kutcha-pucca, 
the bidder could not retract it until it had been finally accepted or 
refused. If such a usage were established, it would have been, no 
doubt, inconsistent with the terms of the present section. But, so 


(y) Routledge v. Grant (1828) 4 
Bing. 653 ; 29 R.R. 672. 

(*) Schonlank v. Muthmagana 
Chetti (1892) 2 Mad.L.J. 57. 

(a) Secretary of State v. Bhas- 
har Krisknail (1925) 49 Bom. 759; 
89 I.C. 498; A. I. R. 1925 Bom, 
485. 

(b) Payne v. Cave (1789) 3 T.R. 


148; 1 R.R. 679. 

(c) Such was Lord St. Leonards’ 
opinion: Dart, V. & P. 6th ed. i. 
139. 

(d) - Agra Bank v. Hamlin (1890) 
14 Mad. 235. 

(e) Mackenzie v. Chamroo (1889) 
16 Cal. 702. 


8 . fit* 
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8 , 5 * far as the express enactments of the Act are concerned, such a usage 
’ is saved by the last clause of s. 1. It would remain to be seen 
whether it would not be disallowed as contrary to the general 
principles of the law. 

Standing offers. — A writing whereby A. agrees to supply coal 
to B. at certain prices and up to a stated quantity, or in any quantity 
which may be required, for a period of twelve months, is not a 
contract unless B. binds himself to take some certain quantity, but 
a mere continuing over which may be accepted by B. from time to 
time by ordering goods upon the terms of the offer. In such a 
case, each order given by B. is an acceptance of the offer ; and A. 
can withdraw the offer, or, to use the phraseology of the Act, revoke 
the proposal, at any time before its acceptance by an order from 
B. (/). Such a transaction may be reduced to a statement by the 
intending vendor in this form: “If you will send me orders for 
coal, I shall supply it to you for a period of twelve months at a 
particular rate.” This is merely a proposal from A. to B. If, in 
reply to such a proposal, B. says to A., “I agree,” it does not 
constitute an acceptance of the proposal. An acceptance can take 
* place only by B. sending an order to A. If, however, there is an 
undertaking on the part of B. not to send orders for coal (or what- 
ever the goods in question may be) to any other person than A. 
during a specified time, there is a good consideration for a promise 
by A. to supply such coal as B. may order on the specified terms 
and up to the specified extent. The same principle was affirmed 
by the Privy Council on an appeal from the Province of Quebec, 
where French-Canadian law, now codified, is in force. A printer 
covenanted to execute for the Government of the Province, during 
a term of eight years, the printing and binding of certain public 
documents on certain terms expressed in a schedule. In the course 
of the same year the Lieutenant-Governor cancelled the agree- 
ment^ The printer sued the Crown by petition of right, and it was 
ultimately held, reversing the judgment below, that he had no 
ground of action. 

11 The contract . . . does not purport to contain any covenant 
* or obligation of any sort on the part of the Crown. The respon- 

dent undertakes to print certain public documents at certain specified 
rates. For all work' given to him on the footing of the contract the 
Government was undoubtedly bound to pay according to the agreed 
tariff. But the contract imposes no .obligation on the Crown to 
pay the respondent for work not given to him for execution. There 
is nothing in the contract binding the Government to give to the 

* (/) The Bengal Coal Co . v. H o~ (1904) Punj, Rec, no. 72; J or avia 

1 mee, Wadha & Co. (1899) 24 Bom. Mell Champalal v. Jeygopaldas 

97, following G. M. R . Co. v. Wit ham Ghanphondas (1922) 43 Mad. L. L 
(1873) LR. 9 CP. 16; Kundan Lai 132. 
v. Secretary of State for India 
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respondent all or any of the printing work referred to in the con- Si* 
tract, nor is there anything in it to prevent the Government from 
giving the whole of the work, or such part as they think fit to any 
other printer” (g). 

In another similar case in England where a town council had 
accepted a tender for the supply of certain goods for twelve months 
a Divisional Court held that a contract was formed by the accepr 
tance of the tender ( h ). One of the Judges thought there was an 
implied obligation on the council's part not to order goods of that 
kind elsewhere during the term. The case before the Privy Council 
which we have just mentioned was not cited. Unless some sufficient 
distinction can be discovered in the facts (which the present 
writer (hi) has failed to do), it is submitted that this judgment is 
contrary to both principle^ and authority, and ought not to be 
followed. 


Advertisements of rewards and other so-called . “general 
offers” have also raised questions whether particular acts were 
proposals of a contract capable of being promises by acceptance, or 
merely the invitation of proposals. This will be more conveniently 
dealt with under s. 8. 


Revocation 

made. 


how 


©. A proposal is revoke d— £ 

(1) by the communication of 
. , ,. V!> notice of revocation by the proposer to 

d' " the other party; 

(2) by the lapse of the time prescribed in such pro- 
posal for its acceptance, or, if no time is so 
prescribed, by the lapse of a reasonable time, 
without communication of the acceptance; 


(3) by the failure of the acceptor to fulfil a condi- 

tion precedent to acceptance; or 

(4) by the death or insanity of the proposer, if the 

fact of his death or insanity comes to the 
knowledge of the acceptor before acceptance. 

Notice of Revocation. — Here sub-s. 1 appears to make it a 
condition of revocation being effectual that it shall be communicated 
by the proposer or (which is the same thing) by his authority. This 


(g) R. v. Demers (1900] A. C. 
103, 108. Followed in a closely 
similar case, where the real differ- 
ence between the parties was of con- 
struction, Secretary of State v. 
Madho Ram (1928) 10 Lah. 493; A. 
I.R. 1929 Lah. 114. 

( h ) Gloucester Municipal Election 
Petition (1901] l K. B. 683. The 

6 


point arose in a curious manner, the 
question being whether the tradesman 
had an interest in a contract with the 
council (apart from any goods being 
actually ordered) which disquali- 
fied him for election as a town 
councillor. 

(hi) The Rt. Hon*ble Sir Frede- 
rick Pollock. 
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J8v®* was probably intended to correspond with the law of England, but 
a few years after the Act was passed the Lords Justices James and 
Hellish in Dickinson v. Dodds (i) used language apparently involv- 
ing a different rule, though that case actually decided only that if 
an owner of immovable property makes a proposal to sell it to one 
man, and before that proposal is answered agrees to sell it to 
another, and the first, with the knowledge of this fact, then 
formally tenders an acceptance, the purchaser who first actually 
accepts has the better right to specific performance. It was not 
decided (though the Judges seem to have thought) that knowledge, 
not communicated by the proposer, that the property was sold to 
some one else was such a revocation of the first proposal as in itself 
made acceptance by the person to whom it was made impossible. 
Acceptance of a proposal which the proposer has made it impossible 
to fulfil is not necessarily unmeaning or inoperative ; the fact that 
an obligation cannot be specifically performed is consistent with 
the promisor being bound to pay damages for his default. Many 
obligations are from the first incapable of specific performance so 
far as any power of the Court is concerned. It would be absurd 
to hold that a promisor is to go scot-free because by his own action 
he has reduced the possibilities of his obligation from a higher to 
a lower level. The reasons given for the decision in Dickinson v. 
Dodds have been freely criticised in England; but, as the decision 
itself is not of positive authority in British India in a matter 
covered by the terms of the Contract Act, it does not seem useful to 
pursue the discussion here. The true principle of such cases is 
stated by Langdell ( j) : "An offer to sell property will not be 
revoked by a sale of the property to some one else. As evidence 
of a change 6f mind on the part of the offeror, such an act cannot 
be put higher than a letter of revocation sent to the offeree by mail ; 
and yet it is well settled that a letter of revocation will not be 
operative until it is received by the offeree (£). Nor will the 
subsequent sale of the property to some one else constitute any legal 
obstacle lo the continuance of the offer. The original offeree and 
the subsequent purchaser cannot, indeed, both acquire the property, 
but they can both acquire a right to it as against the seller, together 
with the alternative right to damages ; and this is all that a contract 
secures to dfee in any case.” It has, indeed, been suggested by 
writers entitled to respect (/) that an act of the proposer inconsistent 
with his original intention will be operative, if it comes in any way 
to the knowledge of the offeree, as an act which, under s. 3, “has 
the effect of communicating” a revocation of the proposal. If this 


(i) (1876) 2 Ch.D. 463. 

(/) Summary of the Law of 
Contracts, s. 181. 

( k ) A cheque is not effectually 
countermanded by a telegram deli- 
vered at the bank on which it is 


drawn but not in fact brought to the 
banker’s notice: Curtice v. London 
City & Midland Bank [1908] 1 K. 
B. 293, C. A. 

(/) Cunningham and Shephard's 
Indian Contract Act, 9th ed. p. 2S* 
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were so, Dickinson v. Dodds would be good law in British India to 8 . 6 , 
the full extent of the reasons there given. But, with all submission, 
the act of selling to one man property already offered to another 
cannot be itself an act which has the effect of communicating notice 
to that other. Such notice must be the effect of some other act or 
event. As in Dickinson v. Dodds , a stranger may inform the 
original offeree that the new transaction, or some such transaction, 
has taken place. This is no act of the party supposed to be revoking, 
and therefore its effect, if any, cannot depend on the words of s. 3. 

It is perhaps needless to consider what would be the result if the 
first offeree in person were to overhear a conversation between the 
vendor and the new purchaser constituting an agreement incon- 
sistent with the first offer. We have already expressed a doubt 
whether the true meaning of s. 3 was to ascribe the effect of com- 
municating proposal, revocation, or acceptance, to acts done with- 
out any such intent. On the whole, we are unable to follow the 
learned commentators to whose interpretation we have referred. 

Revocation not presumed. — As Lord Justice James said, 

4t prima facie every contract is permanent and irrevocable, and it * 
lies upon a person who says that it is revocable or determinable to 
show either some expression in the contract itself, or something in 
the nature of the contract, from which it is reasonably to be implied 
that it was not intended to be permanent and perpetual, buf was 
to be in some way or other subject to determination*’ (m). This 
dictum, and the Indian case cited in our note, really belong to the 
subject of interpretation, in cases where it is alleged that an option 
to determine a completed contract is conferred by the terms of the 
contract itself. But the principle that an intent to revoke what has 
once been deliberately uttered will not be lightly presumed or too 
readily inferred appears to be equally applicable to proposals. 
Moreover, the Act does not explicitly deal with interpretation any- 
where. The Lord Justice went on to point out that many con- 


(m) Llanelly Ry- and Dock Co. 
v. L. & N. W . R. Co. (1873) L. 
R. 8 Ch. 942, at p, 949. Accord- 
ingly, where a contract was made 
between the widow of a Gayawal 
priest and the defendant whereby the 
widow adopted the defendant, a mar- 
ried man, as her son in order that 
the defendant might get his feet 
worshipped by the clientele of her 
deceased husband and received emolu- 
ments from them for the benefit of 
himself and the widow, and the con- 
tract itself specified the circumstan- 
ces under which it might be cancel- 
led, it was held that, though the 
adoption was invalid, the contract 


was not determinable at the mere 
choice of the widow so as to affect 
the rights created thereby in favour 
of the defendant. The ' Court said: 
“We are unable to accept the sug- 
gestion that the contract in this case 
was a contract of service, termina- 
ble upon reasonable notice. The 
contract itself indicates some of the 
circumstances under which it may 
be terminated, arid it is impossible 
to hold that the parties intended that 
the contract should be terminable 
merely at the option of one of the 
parties” ; Lachmi Dai Mohutain v. 
Kissen Lai (1906) 11 CW.N. 147, 
citing James L.J. as above. 
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g, $ # tracts, those of employment, agency, and the like, are by their nature 
not expected to be of indefinite duration. The agreement before 
him was an agreement for running powers between two railway 
companies. 

Lapse of time for Acceptance. — The rule laid down by sub- 
' s. 2 is now elementary. We have already had to cite some of the 
authorities which recognise it. On the point of an acceptance after 
the expiration of a reasonable time being too late, there is one 
direct English authority, where it was held that a person who ap- 
plied for shares in a company in June was not bound by an allot- 
ment made in November (w) ; and this i case has been followed by 
the Bombay ( o ) and Nagpur High Courts (p). In another Eng- 
lish company case an underwriting letter contained the words “This 
engagement is binding on me for two months” ; they were incapa- 
ble of operating as a promise, and it was held, with some doubt, 
that their real effect was an offer with a limit of two months for 
acceptance ( q ). 

Condition precedent to Acceptance. — As to sub-s. 3, it is 
not very easy to see what a condition precedent to acceptance means. 
The words (like several other of the less felicitous phrases in the 
Act) appear to have been borrowed without much reflection from 
the draft Civil Code of the State of New York, completed in 1865 
and never adopted in its own State. There is nothing in the origi- 
nal context to throw- light on them. A man proposing a contract 
may request either a single act, or several acts, or a promise or set 
of promises, or both acts and promises, as the consideration for a 
promise which he offers. The other party may do something obvi- 
ously inconsistent with performing some or one of the things re- 
quested. This amounts to a tacit refusal, and accordingly the pro- 
posal is at an end (see notes on s. 5, “Revocation of offers,” above), 
and the parties can form a contract only by starting af/esh. If the 
fact amounts to a refusal, there is no manifest reason for calling it 
failure to fulfil a condition precedent. The term is not used in 
this connection in English books. Everything required on the ac- 
ceptor's part to complete an acceptance would rather seem to be part 
of the acceptance itself. This sub-section does not appear to have 
been judicially interpreted, or indeed to have any very material 
effect. 

c Death or insanity of proposer. — The provision made by sub- 
5 . 4 is quite clear. It is a variation from English law, where on 


(n) Ramsgate Victoria Hotel Co . 
v, Montefiore (1866) L.R. 1 Ex. 
109. 

(o) Indian Co-operative Naviga- 
tion Trading Co. v. Padamsey Prem - 
/i 4* I*R* 1934 Bom. 97; 36 Bom/ 


L.R. 32; 150 I.C. 645. 

(p) Ramlalsao v. Malak A.I.R. 
1939 Nag. 225 ; 183 I.C. 748. 

( q ) Hind ley's Case [1896] 2 Ch. 
121, C.A. 



CERTAINTY OF ACCEPTANCE. 


45 


the one hand it is understood that “the death of either party before 
acceptance causes an offer to lapse,” without any qualification as 1 10 
notice, and on the other hand it does not seem that supervening in- 
sanity of the proposer operates as a revocation at all, since the con- 
tract of a lunatic is only voidable and not void. If an offer is ad- 
dressed to a man who dies without having accepted or refused it, 
his executors have no power to accept it either in England or in 
British India. For the proposer cannot be presumed to have in- 
tended to contract with a deceased person’s estate. This is very 
different from the case of one who accepts a proposal without know- 
ing that the proposer is dead. 

Refusal. — The rejection of a proposal by the person to whom 
it is made is wholly distinct from revocation, and is not within this 
section. A counter-offer proposing different terms has the same 
effect as a merely negative refusal ; it is no less a rejection of the 
original offer, and a party who, having made it, changes his mind, 
cannot treat the first offer as still open (r). 

7 . In order, to convert a proposal into a promise, 

• Acceptance must be the acceptance must — — 

absolute. ( 1 ) be absolute and unqualified ; 

(2) be expressed in some usual and reasonable 
manner, unless the proposal prescribes the 
manner in which it is to be accepted. If the 
• proposal prescribes a manner in which it is to 
• be accepted, and the acceptance is not made 

in such manner, the proposer may, within a 
reasonable time after the acceptance is com- 
municated to him, insist that his proposal shall 
be accepted in the prescribed manner, and not 
otherwise ; but if he fails to do so, he accepts 
the acceptance ( s ). 

Certainty of Acceptance. — The rule of the first sub-section is 
in itself obviously necessary, for words of acceptance which do not 
correspond to the proposal actually made are not really an accept- 
ance of anything, and, therefore, can amount to nothing more than 


(r) 'Hyde v. Wrench (1840) 3 
Beav. 334; not otherwise in India, 
Nihal Chand v. A mar Nath A.I.R. 
1926 Lah. 645 ; 98 I.C. 272 ; 8 Lah. 
LJ. 434. 

(O "These sections [7, 8 and 9J 
must be read without reference to 
the English law on the subject”: 
Ashworth J,, Gaidar Mai v. Tata 


Industrial Bank (1927) 49 All. 674, 
at p. 677; 100 I.C. 1023; A. I. R. 
1927 All. 407; qu. whether provoked 
by irrelevant citations (argument 
not reported), but the language is 
clearly too wide; the real meaning 
must be that English decisions Can- 
not prevail against the dear words 
of the Act. 


8s. 6, 
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8. 7. & new proposal, or, as it is frequently called, a counter-offer. The 

difficulties which occur under this head are difficulties not of prin- 
ciple but of construction, the question being in every case whether 
a particular communication is to be understood as a real and abso- 
lute acceptance, or as introducing a condition or qualification which 
makes it only a stage in a course of negotiation capable of leading, 
but not necessarily leading, to a concluded contract. Sometimes 
additional words that seem at first sight to make the acceptance con- 
ditional are no more than the expression of what the law implies, 
as where in England an offer to sell land is accepted “subject to the 
title being approved by our solicitors.” The reasonable meaning 
of this appears to be not to make a certain or uncertain solicitor’s 
opinion (which might be arbitrary) final, but only to claim the pur- 
chaser's common right of investigating the title with professional 
assistance and refusing to complete if the title proves bad ( t ), 
Again, the offer of a new contract may be annexed to an absolute 
acceptance so that there is a concluded contract whether the new offer 
is accepted or ndt ( u ) . On the other hand, reference to special condi- 
tions not known to the other party (v), as distinguished from, terms 
already made part of the proposal (w) t will prevent an acceptance 
from being final. So will a reference to future unspecified terms 
“to be arranged," or the like, between the parties or their agents {x). 
But an acceptance on condition, coupled with an admission that the 
Condition has been satisfied, may be in effect unconditional (y). 

Although there can be no contract without a complete accept- 
ance of the proposal, it is not universally true that complete accept- 
ance of the proposal makes a binding contract ; for one may agree to 


(0 Hussey v, Hornt-Payne 
(1879) 4 App. Cas. 3U„ 322, fier 
Lord Cairns (followed in Treacher 
& Co, v, Mahomedally (1911) 35 
Bom. 110). The decision of the C. 
A., who had taken a different view 
on this point, was affirmed on other 
grounds . 

(u) Sir Mahomed Yusuf v. Sec- 
retary of State (1920) 22 Bom. L. 
R. 872; 45 Bom. 8; 57 IX. 971. 
The term “counter-offer" is clearly 
not the right one to use in this view 
of the facts. 

( v ) Jones v. Daniel [1894] 2 
Ch. 332. 

(w) Pithy v. Hounsell [1896] 2 
Ch. 737* 

* <jr) Honeyman v. Marryatt (1857) 
6 H.L.G 112; Stanley v. Bowks - 
well (t$74) L. R* 10 C. P. 102; 
Lockett v. ' Normm-W right [1925] 

1 Ch. 56. But an agreement to sup- 


ply goods described in general terms 
at a price “to be agreed" is not 
necessarily void for uncertainty; for 
d term may be implied that the 
goods are intended to be of reason- 
able quality to be sold at a reason- 
able price: Hillas v. ArcOs (1932) 
147 L.T. 503; Foley v. Classique 
Coaches [1934] 2 K. B. 1. The 
question is one of construction in 
each case, and the inclusion of an 
arbitration clause in the contract is 
in such cases an important element : 
see also May and Butcher v. The 
King [1934] 2 K.B. 17. 

( y ) Roberts v. Security Co . 
[1897] 1 Q. B. Ill, C. A. The 
principle is sound but its application 
in the particular case doubtful; see 
The Equitable Fire and Accident 
Office v. The Chtng VYo Hong 
[1907] AX. 96, 101. 
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all the terms of a proposal, and yet decline to be bound until a for- 8 . JUfr 
mal agreement is signed (z), or some other act is done. This is 
really a case of acceptance with an added condition^ but of such 
special importance as to call for separate mention* There may be 
an express reservation in such words as these: ‘‘This agreement is 
made subject to the preparation and execution of a formal con- 
tract” (a). Or a proposal for insurance may be accepted in aU 
its terms, but with the statement that there shall be no assurance 
till the first premium is paid. Here again there is no contract, but 
only a counter-offer, and the intending insurer may refuse a tender 
of the premium if there has meanwhile been any material change in 
the facts constituting the risk to be insured against (fc). Where 
there is no precise clause of reservation, but the acceptance is not * 
obviously unqualified, it becomes a question of construction whether 
the parties intended that the terms agreed on should merely be put 
into form (c), or whether they should be subject to a new agreement 
the terms of which are not expressed in detail ( d ), and this must 
be determined by examination of the whole of a continuous corres- 
pondence or negotiation. It will not do to pick out this or that por- 
tion which, if it stood alone, might be sufficient evidence of a con- 
tract ( e ). But where it appears that a complete contract was 
formed by unqualified acceptance of an offer at a certain date, sub- 
sequent negotiations will have no effect unless they amount to a new 
agreement (/), 

In British India it has been laid down, in accordance with Eng- 
lish law as well as with the terms of the Act, that an acceptance with 
a variation is no acceptance ; it is simply a counter-proposal, which 
must be accepted by the original promisor before a contract is 


( 2 ) “If to a proposal or offer an 
assent be given subject to a provi- 
sion as to a contract, then the stipu- 
lation as to the contract is a term 
of the assent, and there is no agree- 
ment independent of that stipula- 
tion^' Chinnock v. Marchioness of 
Efy (1865) 4 D J.S. 638, at p, 646 H 

(a) Winn v. Bull (1877) 7 Ch. 
D. 29; Finch. Sel. Ca. 81, followed 
in Hatsfeldt-Wildenburg v. Alexan- 
der [1912] 1 Ch. 284; Rossdale v. 
Denny [1921] f Ch. 57, C.A.; Rain- 
gold v. Bromley [1931] 2 Ch. 307; 
New Mofussil Co, v. Shankerlal 
Narayandas I.L.R* (1941) Bom. 
361; 43 BomJLR. 293; 196 I. C. 
146; A. I. R. 1941 Bom. 247; cp. 
the cases cited in note Or), supra. 

( b ) Canning v, Parquhar (1886) 

16 727; see especially per 

Lindiey L.J. at p. 733. 


(c) Harichand Mancharam v. 
Govind Curman Gokhale (1922) 50 
I. A. 25; 47 Bom. 335; 71 I.C. 763; 
Currimbhov & Co. v. Creel (1933) 
60 I*A. 297; 60 Cal. 980; 141 I.C 
209; A.I.R. 1933 P. C 29; Subi - 
malchmdra v. Radhanath (1933) 60 
Cal. 1372; 149 I.C, 1000; A.I.R. 
1934 Cal. 235; Gujjar Mal v. Go- 
vernor- General of India A. I. R. 
1942 Pesh. 33. 

(d) Jessel M.R, in Winn v. Bull, 
note (a) above; Akoojee fadwei & 
Co. v, A, V. & Son A.I.R. 1939 
Rang* 423; 185 I.C. 70S. 

(e) Hussey v. Home-Pay ne 
(1879) 4 Aprp. Cas. 311; Aryodaya 
S. & W. Co. v, Java! prasad (1903) 
5 Bom.L.R. 909. 

(/) Perry v. Suffields Ltd. [1916] 
2 Ch, 187, C.A. 
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8 . 7 , made ( 9 ). Thus where an offer was made for the purchase of cer- 
tain goods which were to be ordered out from Europe, an accept- 
ance “free Bombay Harbour and interest,” being a term not con- 
tained in the offer, was held to be no acceptance within the meaning 
of this section. Where a buyer signed a bought note after inserting 
therein in Chinese certain terms which Were not in the sold note 
previously signed by the seller, it was held that there was no con- 
tract unless the seller accepted the additional terms in Chinese (h)< 
In such a case the acceptance with a qualification is in its nature 
a counter-proposal which, if accepted by the proposer, would consti- 
tute an agreement (t). The English authorities have also been fol- 
lowed on the point that parties are free to provide that the agree- 
k ment shall not be complete and operative until its terms are reduced 
into writing, or are embodied in a formal document, and that it is 
a question of interpretation whether they have done so or not. 
Where, however, there is no such stipulation express or implied, the 
mere circumstance that the parties intend to put the agreement into 
writing or in a formal instrument will not prevent the agreement 
from being enforced, assuming, of course, that an agreement other- 
wise complete and enforceable is proved (/). The circumstance 
that the parties do intend a subsequent agreement to be made is 
evidence to show that they did not intend the previous negotiations 
to amount to an agreement, though not conclusive; they will be 
bound by a previous agreement “if it is clear that such an agree- 
ment has been made” (k). Where, however, the formalities are 
not of the parties' selection, so that nothing turns upon the intention 
of the parties, no inference against a concluded agreement can be 
drawn from the non-completion of these formalities. Thus, while 
a suit was pending the parties entered into a written agreement 
whereby the plaintiff agreed to accept the property of the defend- 
ant in adjustment of t#ie suit. The agreement was not recorded 
as required under s. 98 of the Code of Civil Procedure then in 
force, being Act VIII. of 1859 [now Code of Civil Procedure, 1908, 
O. 21, r. 2 ]. It was not, therefore, such a final adjustment of the 
suit as precluded the case from being proceeded with. The plain- 


(g) Kundan Lai v. Secretary of 
State (1939) 14 Luck. 7 10; 183 I. 
C. 597; A. I. R. 1939 Oudh 249; 
Haji Mahomed v. Spinner (1900) 
24 Bom. 510, 523. In the latter case 
the plaintiffs maintained that the ad- 
ditional term was already implied in 
the offer by a previous course of 
dealing or otherwise. The defend- 
ant maintained that there was a con- 
tract without that term. The Court 
held that there was no contract at 
all. 

( h ) Ah Sham Shake v. Moothia 


Chetty (1899) 4 C.W.N. 453. 

(0 Bhagwandas v. Shiv Dial 
(1913) Punj. Rec. no. 92, where 
the counter-proposal was accepted; 

(/) Whymper v. Buckle (1879) 
3 All. 469, citing Br ogden v. Metro- 
politan Railway Co . (1887) 2 App. 
Ca. 666; Lewis v. Brass (1877) L« 
R. 3 Q.B.D. 667; Bonncwell v. 
Jenkins (1878) L.R. 8 Ch.D, 70} 
and see note (c) t supra > 

( k ) Ridgway v. Wharton (1856- 
57) 6 H.L.C. 238, at p, 264. 
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tiff, taking advantage of that fact, proceeded with the suit, and & A :% k 
obtimed a decree against' the defendant. The defendant subse- 
tjueutly brought a suit against the plaintiff for damages for breach 
of the agreement ; and it was held that he was entitled to damages, 
there having been a binding agreement between the parties, though 
the formality of recording the agreement was not completed (/)♦ 

Such cases, however, must be distinguished from those where the 
negotiations have not led to a concluded agreement. Thus in Koy- 
lash Chunder v. Tariney Churn (m) the defendant wrote to the 
plaintiff: “ The value of your house has been fixed through the 
broker at Rs. 13,125. Agreeing to that value, I write this letter. 

Please come over to the office of my attorney between three and 
four this day with the title deeds of the house and receive the ear- 
nest/" In reply the plaintiff wrote: “ You having agreed to pur- 
chase our house for Rs. 13,125, have sent a letter through the bro- 
ker, and we are agreeable to it, and we will be present between three 
sfhd four this day at your attorney’s, and receive the earnest.” The 
plaintiff and the defendant met at the attorney’s office, but the at- 
torney was absent, and accordingly no inspection of title deeds or 
payment of the earnest money took place. The plaintiff sued the „ 
defendant for specific performance, bit it was held that there was 
no binding contract, as two importantifmtters — namely, inspection 
of the deeds (n) and the amount and payment of the earnest money 
— were left to be arranged at the attorney’s office. Garth CJ. said : 

4i As regards the earnest money, it must be observed that both par- 
ties treat that as an element in the bargain . . . Suppose the meet- 
ing had taken place, and the parties had been unable to agree as to 
the amount of the earnest money, how could it possibly have been 
said that they had arrived at any binding agreement?” (o). A 
provision in an agreement for the sale of a house that “ on approval 


(/) Thota Venkatachcllasami v. 
Kristmsawmy (1874) 8 M.H.C. 1* 
See Mulla’s Code of Civil Proce- 
dure, 11th cd. f pp. 742, seq. 

(m) X1884) 10 Cal. 588. 

(«) It looks as if there had been 
some misapprehension here. In 
English practice, at any rate, a con- 
tract for purchase of land is not 
suspended until the title has been 
shown; there is a complete contract 
as soon as all the terms — including 
special conditions, if any, as to title — 
have been agreed upon, subject to 
the purchaser’s right to rescind, or 
to compensation if a title is not 
shown according to the contract, and 
often, by agreement, to the vendor’s 
right to rescind if he cannot remove 
any objection. 

(o) It looks very much as if some 
7 


well-known customary proportion of 
earnest money was really intended 
by the parties, but apparently there 
was no proof of this. In Sreegopal 
v. Ramchurn (1882) 8 Cal 856, a 
document purporting to be an ag- 
reement relating to the sale of a 
house was made " subject to the ap- 
proval of the purchaser’s solicitor,” 
and it was held, citing Hudson v. 
Buck , 7 Ch.D. 683, and Hussey v. 
Horne -Pay nee (in C.A.), 8 Ch.D. 
670, that there was no complete con- 
tract between the parties until the 
title was approved by the purchaser’s 
solicitor, who was for that purpose 
constituted the sole and absolute 
judge as to whether or not there 
was a good title, provided he acted 
reasonably and bona fide . This case 
seems, however, of doubtful autho- 
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of the title by the purchaser's solicitor the purchase money should 
be paid*' has not the effect of rendering the completeness of the 
agreement conditional upon the approval of die title by the solici- 
tor, but of simply fixing the time for the payment of die purchase 
money without waiting for a conveyance ( p )* 
s Apparent without real Acceptance* — In exceptional circum- , 
stances there may be an unconditional acceptance |n terms of a pro- 
posal which in fact the parties do not understand ip the same sense, 
and which neither party is estopped from understanding in his own 
sense. Here the acceptance is merely apparent, and no contract is 
formed. Such cases are better postponed till we come to s. 13, which 


see. 


Manner of Acceptance [sub-s. 2]. — A proposal must be ac- 
cepted according to its terms. Therefore, if the proposer chooses 
to require that goods shall be delivered at a particular place, he is not 
bound to accept delivery tendered at any other place ( q ). It is not 
for the acceptor to say that some other mode of acceptance which is 
not according to the terras of the proposal will do as well. In a Cal- 
cutta case (r) an offer was made in the following terms : — " I intend 
to sell my house for Rs. 7,000, If you are willing to have it, write 
to F. at his address/* Instead oT writing to F. the purchaser sent an 
agent in person to F.and agreed to purchase the property for Rs.7,000. 
It was contended that this was not a valid acceptance, as the only man- 
ner in which the acceptance of the offer could be made was by writ- 
ing to F* at his address. It was held that the letter had to be 
read in reasonable manner and that it did not preclude the pur- 
chaser from putting himself into direct communication with F. 
This decision may perhaps be doubted, and a safer ground would 
have been that on the oral acceptance being communicated to the 
vendor he did not insist upon the proposal being accepted in writing* 
The present sub-section, however, throws on the proposer the 
burden of notifying to the acceptor that an acceptance not in the 
prescribed manner and form is insufficient, and he remains bound 


rity, as Wilson J, did not feel free to 
follow the opinion expressed by 
Lord Cairns in Hussey v. Horne - 
JPayne in the House of Lords {supra, 
note (0,) which would ^presum- 
ably be upheld by the Privy Council. 
It would be a misfortune to Indian 
jurisprudence if English decisions 
made with regard to the very pecu- 
liar English conditions of land title 
and transfer were to be followed lite- 
rally and indiscriminately by the 
Indian Courts. 

{p) Cohen v. Sutherland (1890) 
17 Cal* 919, 

(#) EUason v. Henshaw (1819) 


Sup. Ct. U. S., 4 Wheaton, 225. 
A communication by post of any de- 
mand or offer generally authorises 
the post as a proper mode of convey- 
ing the answer, but a general autho- 
rity to pay a sum due by remittance 
through the post will not authorise 
the unusual practice of enclosing 
considerable sums of coin or negotia- 
ble notes in a post letter; Mitchell 
Henry v. Norwich Union Insurance 
Society [1918] 2 K.B, 67, C.A, 
(r) Surendm Nath v. Kedar Nath 
AJ.R. 1936 Cat. 87; 63 Cal.L.L 
86; 161 I.G 224* 
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if he fails to insist on an acceptance such as he required. No pre- 
vious or subsequent authority for this has been found in the Gsm- 
mon Law, nor does analogy seem to favour it. 

At all events, one party to a negotiation cannot impose on the 
other the burden of expressly refusing either an original offer of a 
counter-offer by spying that he will assume acceptance unless he 
J hears to the contrary (r). Assent to his terms is a positive act 
within the other party’s discretion, and he has no right to presume 
it. Neglect to answer a business offer is certainly not, as a rule, 
prudent or laudable; still there is no legal duty to answer at all. 

8. Performance of the conditions of a proposal, or 
. , , the acceptance of any consideration for 

Acceptance by per- . r , . ,. , , 

forming conditions a reciprocal promise which may be 

or receiving conside- offered with a proposal, is an accep- 

* 0^ tance of *ke proposal. { C „ 




Acceptance by per- 
forming conditions 
or receiving conside- 
ration. 


Cff* 

General Gffers.- 


-The terms of this section arei/very wide. 


Si.7,8 


u Nothing like them occurs in the original draft of the Indian Law 
J Commissioners, nor, so far as known to us, in any authoritative 
statement of English law. They appear to have been taken from 
the draft Civil Code of New York, with slight verbal alteration. 
In the absence of illustrations, their intended scope is not very clear. 
It seems, however, fairly certain that the division of the subject- 
matter of the section into two branches, “ performance of the con- 
ditions of a proposal ” and “ acceptance of any consideration for a 
reciprocal promise which may be offered with a proposal,” corres- 
ponds to the general division of proposals into those which offer a 


promise in exchange for an act or acts and those which offer a 
promise in exchange for a promise. We have already noted on 
s. 2 (a) and (b), above, that the word proposal, as defined by the 
Act, seems to be limited to the offer of a promise. Accordingly 
“ performance of the conditions of a proposal ” seems to be nothing 
else than doing the act requested by the proposer as the considera- 
tion for the promise offered by him, as when a tradesman sends goods 
on receiving an order from a customer. The only previous definition 
of acceptance in the Act is that a proposal is said to be accepted 
when the person to whom it is made “ signifies his assent thereto ” 
(s. 2 (b) ). This has to be read with the provisions as to com- 
munication in ss. 4 and 7. So far there might have been doubt 
whether acceptance can ever be binding without communication; 
and, indeed, the present section does not expressly dispense with 
communication in any case. Nevertheless it appears, in its first 
branch, to recognise the fact that in the cases in which the offeror 
invites acceptance by the doing of an act “ it is sometimes impossi- 


(j) Feltkpuse v, Bindley (1862) homed v. Spinner (1960) 24 Bom. 
11 C.B.IO. 869; 132 R.R. 784; Sift S24. 

Finch, Sel. Ca. 51, Cp. Haji Mo- 
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& 8» Me for the offeree to express his acceptance otherwise than by per- 
formance of his part of the contract” (f). The most obvious 
* example is where a reward is publicly offered to any person, or to 
the first person, who will recover a lost object, procure certain evi- 
dence, or the like. Here the party claiming the reward has not to 
* prove anything more than that he performed the conditions on which 
the reward was offered, which conditions may or may not include 
communication by him to the proposer. In the simple case of a re- 
ward proposed for something in which the proposer has an obvious 
interest, there is not likely to be any other question than what the 
terms were, and whether they have been satisfied by the claimant. 
There is some authority for construing the terms liberally in favour 
oi a finder («). But analogous or seemingly analogous cases may be 
|*|es$ simple. There may be questions whether the offer was suffi- 
ciently certain or whether it was intended, or could reasonably be 
4 ^'taken, as the offer of a contract at all. In England an open letter 
of credit authorising the addressee to draw on the issuer to a specified 
extent, and requesting “ parties negotiating bills under it to endorse 
particulars/’ has been held to amount to a general invitation or re- 
quest to advance money on the faith of such bills being accepted, 
and to constitute a contract with any one so advancing money while 
the credit remained open ( v ). This is undoubted law, but the same 
cannot be said of the judgments which have held (in the circum- 
stances, not quite decisively) that when a sale by auction is ^adver- 
tised as without reserve the auctioneer makes a general offer to bid- 
ders, which becomes a binding promise to the highest bona fide 
bidder, and gives him a right of action “as upon a contract that 
the sale shall be without reserve ” (w) ; and that a railway com- 
pany’s timetable is a general proposal to run trains according to 
the table, #hich is accepted by an intending passenger tendering the 
price of a ticket (jt). These last-mentioned cases, at any rate, 
mark the extreme limit of effective proposals of a contract as dis- 
tinguished from the invitation of proposals by a general statement 
of the terms on which one is minded to do business. It has been 
held, on the other hand, that when particular goods are advertised 

(t) Anson, Law of Contract, p. bers of the Court preferred to say 

23, 18th ed. that the auctioneer was liable as on 

(u) Offer of reward to any one a warranty that he had authority to 

tracing a lost boy and bringing him sell without reserve. Probably 
home held to be earned by finding court? of first instance in England 
and prompt notification: Har Bha~ are bound to follow this case: see 
jan Lai v. Har Charon Lai A,LR. Johnston v. Boyes {1899} 2 Ch. 73, 
1925 All. 539; 23 All.LJ. 655; 88 77. 

I.C, 908. (x) Denton v, G.N.R. Co . (1856) 

(o) Re Agra and Masterman's 5 E. & B. 860. It was also held 
limb. Ex parte Asiatic Banking that an action for deceit would lie 
Corporation (1867) L.R, 2 Ch. 391; on the facts. This opinion is not 
* Finch, Set Ca. 40. easy to reconcile with taler awthori- 

4 * (w) Warlow v. Harrison (1859) ties. See Pollock on Torts, 14th 

* 1 E. & E 309, Ex. Ch. Two mem- ed pp. 235-6. 
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for sale by auction the auctioneer does not 
attends the sale, intending to purchase tl 
be actually put up for sale (y) ; and that 
ders for goods to be sold is not a proposal capable of being a con- 
tract to sell to the highest bidder, but “ a mere attempt to ascertain 
whether an offer can be obtained within such a margin as the sellers 
are willing to adopt ” (z). In some cases the difficulty of ascer- 
taining the acceptor, if the announcement is treated as a proposal, 
is enough to dispose of the question. A second-hand ^bookseller’s 
catalogue is not a series of offers, but only invitation of offers ; for 
if the catalogue had the effect of proposing a sale of every book to 
the* first person who paid or undertook to pay the marked price, the 
bookseller would be bound to decide at his peril, as between practi- 
cally simultaneous applicants, whose acceptance was first in order 
of time, and this might involve obscure matters of both fact and 
law. Clearly the bookseller does not mean to tie his hands in this 
way, nor can any reasonable customer- suppose that he does. £n 
fact, interpretation must be largely guided, in this class of tra»$ac~ 
tions, by business usage and common sense. So where brotor® in 
Bombay wrote to merchants in Ghaziabad stating their terms of 
business and the merchants afterwards placed orders with the bro- 
kers which were executed by them, it was held that the first letter 
was only an invitation to do business; no contract was made until 
the orders given by the brokers were accepted by the merchants 
and hence the cause of action arose wholly in Bombay (a). A 
bank’s letter with quotations as to particulars of interest on deposits 
in answer to an enquiry is not an offer but only a quotation of busi- 
ness terms ( b ). Where the acceptance of a proposal consists of 
the performance of the condition of the proposal, the contract is 
made at the place where the condition is performed (c). 

Acting on offer — when sufficient Acceptance! — The nature 
of the acceptance required in these cases was considered by the 
English Court of Appeal in Carlill v. Carbolic Smoke Ball Co. ( d ). 
The defendant company, being the proprietor of the “ carbolic 
smoke ball/’ a device for treating the nostrils and air passages with 
a kind of carbolic acid snuff, issued an advertisement offering £100 
reward to any person who should contract influenza (or similar 
ailments as mentioned) after having used the ball as directed. It 
was also stated that £1,000 was deposited with a named bank, 44 show- 
ing our sincerity in the matter.” The plaintiff bought one of the 
smoke balls by retail, <ftd use it as directed, and caught influenza 


J'l ‘ 


contract with any one who j & 
lose goods* that they shall 
an advertisement fer -ten- 


(y) Harris v. Nickerson (1873) 
L.R. 8 Q.B. 286. 

(*) Spencer v. Harding (1870) 
L,R. 5 C.P. 561. 

(a) D evident v. Shriram (1932) 
56 Bonn. 324 ; 34 Bom. L.R. 236; 
137 I.C. 381; A.I.R. 1932 Bom. 


291. 

(5) S tate Aided Bank of Travcm- 
core Lid. v. Dhirt Ram (1942) 198 
I.C. 753; A.I.R. 1942 P.C. 6. 

(c) Sitaram Marwari v. Thomp- 
son (1905) 32 Cal. 884. 

(tf) [18931 1 Q.B, 256. 
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S* $» while $he was still using it Hawkins J, (e) held in a considered 
judgment that she was entitled to recover £100 as on a contract by 
the company. The Court of Appeal held that the defendant com- 
pany could not be heard to say the offer was not meant seriously; 
that the terms, though rather vague, were capable of a certain mean- 
ing, and at least included the event, which had happened, of the 
plaintiff taking influenza while still using the remedy; and that, if 
the offer was unguarded and improvident, that was the defendant’s 
own folly and no answer to the plaintiff's claim. There was an 
offer to any one who performed the condition (namely, of using 
the smoke ball as directed) on the faith of the advertisement; and 
by such performance it became a contract, not absolute, but subject 
to the further independent condition of the user contracting influ- 
enza or the like while using the remedy, and perhaps during some 
reasonable time ^afterwards. (As to conditional, or, as the Act calls 
them, contingent contracts in general, see Chap. III., below, ss. 31 
$eq>) As to the objection that to complete the plaintiff’s acceptance of 
the offer there must either be communication to the defendant or some 
act of a public nature, Bowen L.J. said (/) : “ One cannot doubt 
that, as an ordinary rule of law, an acceptance of an offer made 
ought to be notified to the person who makes the offer, in order that 
the two minds may come together. . . . But there is this clear gloss 
to be made upon that doctrine, that, as notification of acceptance is 
required for the benefit of the person who makes the offer, the per- 
son who makes the offer may dispense with notice to himself if he 
thinks it desirable to do so, and I suppose that there can be no doubt 
that where a person, in an offer made by him to another person, ex- 
pressly or impliedly intimates a particular mode of acceptance as 
sufficient to make the bargain binding, it is only necessary for the 
other person to whom such offer is made to follow the indicated 
method of acceptance; and if the person making the offer expressly 
or impliedly intimates in his offer that it will be sufficient to act on 
the proposal without communicating acceptance of it to himself, 
performance of the condition is a sufficient acceptance without noti- 
fication.” Cp. s. 7 (2), above. 

It was said without hesitation, several years earlier, by a very 
learned American writer, that “ in a unilateral contract ” — 
where a performance is given for a promise — “ an acceptance in 
terms may be, and commonly is, dispensed with” ( g ). Earlier 
still the question had been judicially thrown out; “If a man writes, 
* Send me such and such goods, and I will pay for them/ is not the 
sending of the goods, without more, an acceptance of the offer?” ( h ). 


(<e) The facts were not disputed. 
See the report in the Court below, 
[1892] 2 Q.B. 484. 

(/) [1893] 1 Q.B. 256, at p. 269. 
(g) Langdel! : Summary of the 


Law of Contracts, s. 12. 

( h ) Cresswell J. in Harvey v. 
Johnston (1848) 6 C.B. 295, at p. 
304; 77 R, R. 328, at p. 332. The 
suggestion appears to have escaped 
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Perhaps it would now he a safe and mofe elegant way of stating 8» U* 
the law to say that a proposal is in every case accepted by perform- 
ance of its conditions (or perhaps, more accurately; by compliance 
with its terns) ; that communication by the acceptor to the proposer 
or his authorised agent is necessary when the terms consist of or in- 
clude a counter-promise ( for there is no promise at all without com- 
munication) (i) ; but that when only acts are required the communi- 
cation of their performance may or may not be added as a term 
of the offer at the will of the proposer, which may be either express 
or inferred from the nature and circumstances of the proposal {;)* 

From this point of view, the present section of the Act would be 
logically prior to s. 7. 

Does an act done by a person in ignorance of the proposal 
amount to u performance of the conditions of the proposal ” within 
the meaning of this section? According to the High Court of 
Allahabad it does not. The plaintiff in that case was in the de- 
fendant’s service as a munib. The defendant’s nephew absconded, 
and the plaintiff volunteered his services to search for the missing 
boy. In his absence the defendant issued hand-bills offering a re- 
ward of Rs. 501 to any one who might find out the boy. The plain- 
tiff traced him and claimed the reward. The plaintiff did not know 
of the hand-bills when he found out the boy. Held that the plaintiff 
was not entitled to the reward (k ). The Court declined to follow 
the English case of Williams v. Carwardine (/) as an authority that 
if A. offers a promise for an act, and B. does the act in ignorance 
of the offer, B. is nevertheless entitled to claim performance of the 
promise from A. There has been another somewhat peculiar case 
before the Privy Council (m). The plaintiff was a grandniece of 
Papamrna, a wealthy Hindu widow, and was brought; up by her 
from early age. At the age of fourteen the plaintiff was married 
to an ex-zamindar who owned property of considerable value. 
Papamma was anxious that the plaintiff, although married, should 
continue to live with her, and she promised that if the plaintiff and 


the notice of text-writers for many 
years. 

{*) Even the English doctrine 
(unknown in India) that a covenant 
by deed is binding without commu- 
nication to the covenantee is no real 
exception. The maker of the deed 
is bound, not because a promise not 
communicated can of itself be bind- 
ing, but because he has solemnly 
acknowledged himself to be bound. 

(/> Definite proposals (e<g. f to 
guarantee a particular ascertained or 
ascertainable debt) must be distin- 
guished from expressions of unde- 
fined willingness which only invite a 


proposal: see Ranga Ram Tkakar 
Das v. Raghbtr Singh A.I.R. 1928 
Lah. 938; 113 I. C. 78 0, and com- 
mentary on s. 5 above. 

(k) Laltnan Shukla v, Gauri Dutt 
(1913) 11 All.L.J, 489. 

(l) (1833) 4 B. & A, 621; 38 R, 
R. 328. It is doubtful whether the 
Court intended so to decide; at any 
rate the decision is not received in 
that sense in England. 

(m) Matraju Lakshmi Venkay- 
yamma v. Venkata Narasimha Ap- 
pa Rao (1916) 43 I,A. 138; 39 Mad. 
509; 34 LC. 92L 
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het husband would reside with her, she would make provision for 
her on a fairly ample scale by the purchase of immovable property 
for her. The' plaintiff and her husband accordingly lived with 
Papamma. In 1893 Papamma bought a village in her owtj name, 
but, as she stated, for the appellant. Dissatisfaction arose because 
it was not transferred to the plaintiff, and the husband consequently 
ceased to reside with Papamma. Papamma sent messages to the 
husband asking him to return, but he did not return. In October, 
1893, Papamma wrote a letter in her own hand to the plaintiff her- 
self stating that the village had been purchased for the appellant and 
would be transferred to her upon the writer’s death. The plain- 
tiff and her husband thereafter resided with Papamma until Papam- 
ma’s death in 1899. After Papamma’s death the plaintiff instituted 
a suit for a declaration that she was entitled to the village and for 
possession thereof. Their Lordships held that the letter of Octo- 
ber, 1893, constituted a promise which was accepted by the plain- 
tiff, and that there was a completed contract which entitled the 
plaintiff to possession of the village : “ The Board is of the opinion 
accordingly that there has been a completed contract. Papamma 
accomplished her desire, and she obtained the consideration which 
she had so much at heart. Acceptance of her terms and compliance 
with her stipulation were made. The words [jic] of Lord St. 
Leonards in Mann sell v. Hedges (tt) might be asked here: ‘Was 
it not a proposal, with a condition, which being accepted, was equi- 
valent to a contract ? ’ Their Lordships do not doubt that it 
was ” (o). 

Acceptance by receiving consideration. — The second branch 
of the section as to “ acceptance of any consideration,” etc., is rather 
obscure. It is hard to say with any certainty what particular class 
or classes of transactions it covers, and the words seem more appro- 
priate to gifts or transfers of property than to contracts. It is 
generally sound principle, no doubt, that what is offered on condi- 
tions must be taken as it is offered. The use of the word “ recipro- 
cal” is curious, for it hardly fits the most obvious class of cases, as 
where goods are sent on approval, and the receiver keeps them with 
the intention of buying them. Here the seller need not and com- 
monly does not offer any promise, and there is therefore no ques- 
tion of a reciprocal promise. as defined in the Act (s. 2 (f) )„ No 
doubt the acceptance of an offered consideration, as such, amounts 
to giving the promise (whether reciprocal or not) for which it was 
offered, or else raises an equivalent obligation. But a thing which 
is offered in one right and for one purpose may be taken under a 
different claim of right and with a different intent ; and in that case 
(which is Exceptional but of some importance) the legal result will 
not be a contract between the parties, whatever else it is capable of (*) 


(*) (1854) 4 H.L.C. 1039. 39 Mad. 509 at p. 522. 

(e) (1916) 43 LA. 138, at p. 146; 
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being, unless indeed die party receiving the thing so conducts him- 8»* % 
self as to lead the proposer reasonably to conclude that there is an 
acceptance according to the offer; and then the proposer can hold 
him liable on the universal principle that a man's reasonably ap- 
parent intent is taken in law to be his real intent *We cannot sup- 
pose that the present section is intended to preclude all inquiries 
of this kind by making every receipt in fact of a thing offered by 
way of consideration a conclusive acceptance of the proposal. It 
has been applied however to the case of a bank's customer receiv- 
ing notice, which he did not answer, of an increase in the rate of 
interest on overdrafts, and afterwards obtaining a further advance; 
held that he accepted a consideration offered by the bank within 
the terms of this section ( p ). 

In so far as the proposal or acceptance of any 
promise is made in words, the promise 
and r ?mpiitd. cxpress * s sa ^ to express. In so far as 
such proposal or acceptance is made 
otherwise than in words, the promise is said to he implied. 

Express and tacit promises. — This section assumes rather 
than lays down that which we have already found it needful to 
mention in the course of the commentary, namely, that both pro- 
posals and acceptances may take place without express words. 

An implied promise, in the sense of the Act, is a real promise, 
though not conveyed in words. It must be distinguished from 
the promises frequently said in English books to be implied by law, 
which were fictions required by the old system of pleading to bring 
cases of “ relations resembling those created by contract ” 

(ss. 68-72, below) within the recognised forms of action, and 
sometimes to give the plaintiff the choice of a better form of 
action. Thus, if the plaintiff desired to sue for a liquidated 
sum in the general form of assumpsit instead of in the less con- 
venient form of debt , the law conclusively “ implied ” a promise to 
pay the debt, though there might not have been any promise in 
fact. The actual promise “ made otherwise than in words ” is 
a matter of fact which in common law practice would be established 
by the verdict of a Jury; whereas in the case of the fictitious 
promise a jury might have to find the facts on which the law 
proceeded, but wouM not have been allowed to find that there was 
no j real promise. 

A tacit promise may be implied from a continuing course of 
conduct as well as from particular acts. Thus an agreement 
between partners to vary the terms of the partnership contract 
may “ either be express or be implied from a uniform course of 
dealing ” (s. 11 (1) of the Indian Partnership Act, 1932, which 

ip) Gaddar Mat v. Tata Indus- I.C. 1023; A.I.R. 1927 AH. 407 . 
trial Sank (1927) 49 Ail. 674; 100. 

8 



S8 


THE INDIAN CONTRACT ACT. 


9 * reproduces well-settled English law). Again when a customer of 
a bank has not objected to a charge of compound interest in 
accordance with the usual course of business there is an implied 
promise to pay the charge (q). Where parties have acted on the 
terms of an informal document which has passed between them, 
but has never been executed as a written agreement or expressly 
assented to by both, it is a question of fact whether their conduct 
establishes an implied agreement to be bound by those terms (r). 

♦The language of the section appears to assume that the terms 
of a contract may be (as undoubtedly they may, by familiar law 
and practice) partly express and partly implied. A term which, 
in the opinion of the Court, results from the true construction of 
the language used by the parties may be said to be implicit in that 
language, but in the sense of the present section it is not implied; 
for it is contained in the words of the agreement (s), though not 
apparent on the face of them. But there is a class of cases, of 
considerable importance in England, where the parties are pre- 
sumed to have contracted with tacit reference to some usage well 
known in the district or in the trade, and whatever is prescribed 
by that usage becomes an additional term of the contract., if not 
contrary to the general law or excluded by express agreement 
Such terms are certainly implied, as resulting not from the words 
used, but from a general interpretation of the transaction with 
reference to the usual understanding of persons entering on like 
transactions in like circumstances. In India the only cases of this 
kind which have been reported in the High Courts appear to be on 
implied contracts to pay interest. Such a contract may exist 
by reason of mercantile usage (/). The ground on which usages 
of this kind are enforced is not that they have any intrinsic autho- 
rity, but that the parties are deemed to have contracted with 
reference to them. They need not, accordingly, be ancient or 
universal. It is enough that they are in fact generally observed 
by persons in the circumstances and condition of the parties. 

* - _ 


(q) Haridas Ranchordas v. Mer- 
cantile Bank of India (1920) 47 I. A. 
17; 44 Bom. 474; 55 I. C. 522 (dist. 
In Gaidar Mai v. Tata Industrial 
Bank , supra , where no usual course 
of business was proved). 

(r) Br ogden v. Metropolitan 
Rqilway Co . (1877) 2 App. Ca, 666. 
This might also be regarded as a 
case of acceptance by acting on the 
terms of a proposal. 

(s) We say agreement, hot neces- 
sarily contract. It often depends on 
the true construction of an agree- 
ment whether it is a contract or not ; 


and for this purpose there is no dif- 
ference between express and implied 
terms, see Meherulla v. Sariatulla 
(1929) 57 Cal. 1093, 1095. 

(0 Juggompahun Ghose v, Ma- 
nickchund (1859) 7 M.I.A. 263, a 
new trial was ordered on the ground 
that the evidence of mercantile usage 
had not been sufficiently considered. 
On the new trial the evidence was 
found insufficient, and on a fresh ap- 
peal the Privy Council ref used to dis- 
turb the judgment: Jygg&mokm 
Ghose v. Kaisreechund (1865?) 9 M. 
I. A. 260. 
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Of Contracts, Voidable Contracts and Void 
Agreements. • / 
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lO. All agreements are contracts if they are made 
by the free consent of parties compe- 
are^nt^tT ncnts tent to contract, for a lawful conside- 
ration and with a lawful object, and 
are not hereby expressly decfared to be void. 


Nothing herein contained shall affect any law in 
force in British India, and not hereby expressly repealed, 
by which any contract is required to be made in writing 
or in the presence of witnesses, pr any^Jaw relating to the 
registration of documents. ^ ,/> 

The first paragraph of this section is developed and applied by 
the more specific provisions of several following sections, which 
will be considered as they occur. 


As to contracts required to be in writing. — -See s. 25, 
sub-ss. 1 and 3, and s. 28, Exception 2, below. See also Indian 
Companies Act, 1913, s. 9, as to memorandum of association, s. 19 
as to articles of association, and s. 88 as to contracts by companies. 
In this connection may also be noted the provisions of the 
Transfer of Property Act, 1882, which require a writing in the 
case of a sale (s. 54), of a mortgage (s. 59), lease (s. 107) and 
gift (s. 123), and the provisions of the Indian Trusts Act, 
1882 which require a trust to be created in writing (s. 5) ; hut 
these are not cases of contract in the proper sense of the word. 
Acknowledgments to save the law of limitation are required to be 
in writing by s. 19 of the Limitation Act, 1908. Arbitration 
agreements under the Arbitration Act, 1940, are similarly required 
to be in writing. 


S. 10* 


Oral and documentary evidence. — The Act does not deal 
with the kind of proof "generally required to establish the facts 
constituting a contract. In British India the law on that subject 
is codified in the Indian Evidence Act, 1872. See especially 
c V_yi of that. Act, as. 91 sqq. as to the exclusion of oral by 
documentary evidence. 
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Ss. 10,11. Variance between print and writing. — Print and other 
mechanical equivalents of handwriting are generally in the same 
position with regard to rules of evidence and construction. But 
where a contract is partly printed in a common form and partly 
Written, the words added in writing are entitled, as Lord Ellen- 
borough said in a judgment repeatedly approved (o), if there 
should be any reasonable doubt upon the sense and meaning of 
the whole, to have a greater effect attributed to them than to 
# the printed words ; inasmuch as the written words are the imme- 

diate language and words selected by the parties themselves for 
the expression of their meaning, and the printed words or a 
general formula adapted equally to their case and that of all other 
contracting parties upon similar occasions. But the print is not 
to be discarded altogether, and the Court should discover the real' 
• contract of the parties from the printed as well as from the 
written words (b). 

As to the law relating to Registration. — S. 17 of the 

Indian Registration Act, 1908, specifies documents which require to 
be registered; and s. 49 of the same Act provides that no docu-* 
ment required by s. 17 to be registered shall affect any immov- 
able property, unless it has been registered in accordance with 
the provisions of that Act. 

11, Every person is competent to contract who is of 
the age of majority according to the 
to ^contract, com * 3ctent law to which he is subject, and who is 
of sound mind, and is not disqualified 
from contracting by any law to which he is subject. 

This section deals with personal capacity in three distinct 
branches: (a) h Y infancy; (b) disqualification, by 

i nsanity ; (c) other spec ial disqu alifications by per sonal jaw. 

“ To Contract.” — That is, to bind himself by promise. A 
minor who gives value, without promising any further perfor- 
mance, to a person competent to contract is entitled to sue him for 
the promised equivalent (c). This may be properly not in contract 
but on a quasi-contract under s. 70, below. 

Infancy. — As to infancy, the terms of the Act (d) t as com- 
pared with the Common Law, were long a source of grave 


.(a) Robertson v. French (1803) 
4 East, 130; 7 R.R. 538, 540, ap- 
proved in H.L., Glynn v. Market- 
son [1893] A.C. 351, 357; in C.A., 
Standard Marine Insurance Co. 
(1880) 22 Q.B.D. 409, 501; Noor- 
bhai v. Allabux (1917) 19 Bora. 
L,R, 845; 42 I.C. 820; Mookhand 
* Kesarimall v. Associated Agencies 


(1941) 2 M.L.J. 281; A.I.R. 1942 
Mad. 139. 

(b) Paul Beier v. Chotalal Javer- 
das (1906) 30 Bom. 1. 

(c) Bhola Ram &c. v. Bhagat 
Ram (1926) 99 I.C. 318; 8 Lah. 
L.JF. 539; A.I.R. 1927 Lah. 24. 

( d ) They are almost identical 
with those of the original, draft. 
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difficulty. By the Common Law an infant’s contract is generally S. 11 * 
not void but voidable at his option, if it appears to the Court 
to be for his benefit, it may be binding, and especially if the con- 
tract is for nehessaries. There was formerly, however, a current 
opinion, countenanced by the lax forms in which some of the 
decisions were expressed, that infants’ agreements were of three 
grinds: namely, that some were wholly void as being obviously not 
for the. infant’s benefit, some valid as feeing^ obviously for his 
Ijenefit, and all others voidable. This opinion is 'now quite 
exploded (e), but it was to be found in text-books at the time 
when the Indian Contract Act was framed. Still, there was never 
any authority for saying that infants were absolutely incompetent 
to contract. The literal construction of the present section requires 
being of the age of majority according to one’s personal law as 
a necessary element of contractual capacity. Since, however, the 
Act, as a whole, purports to consolidate the English law of con- 
tracts, with only such alteration as local circumstances require, and 
there is no trace in the report prefixed to the original draft, or any 
other relative document, of any intention to make a new rule as 
to the contracts of minors, the Indian High Courts endeavoured 
to avoid a construction involving so wide a departure from die law 
to which they had been accustomed ; but the Privy Council in 1903 
declared that the literal construction is correct, and suggested that 
it was intended to give effect to the rule of Hindu law on the 
subject (/). 

We may mention that in England the powers of infants to 
contract and to ratify their contracts have been much restrained 
by the Infants’ Relief Act, 1874, a statute of good intentions and 
imperfect workmanship; and the Sale of Goods Act, 1893, s. 2, 
has declared the liability of infants to pay a reasonable price (g) 
for necessaries sold and delivered' to them, and has defined neces- 
saries according to the latest and best judicial authorities. These 
enactments, of course, have no authority in India, and can be 
referred to only for the purpose of illustrating the common law 
rules. The result of the statutes is to bring the English law much 
nearer to the Anglo-Indian, for most practical purposes, than it 
might seem at first sight. We proceed to the details of the Anglo- 
Indian law. 


Age of majority. — This is now regulated by the Indian 
Majority Act, 1875. S. 3 of the Act declares that every person 


There is nothing to show that the 
Commissioners were aware of any 
difficulty. Quaere whether they in- 
tended to alter the law. 

(e) Anson, Law of Contract, 18th 
«d. 119 m- 

(f) Maker* Bibee v. Dhurmodas 
Chose (1903) 30 I.A. 114; 30 Cal 


539; followed in Mir Sorwarjan v. 
Fakhruddin Mahomed (1912) 39 
Cal. 232; 13 I. C. 331; Ma Unit v. 
Hashim (1920) 22 Botn.L.R. 531; 
55 T.C. 793. 

(g) It need not be the price con- 
tracted for. We shall recur to die 
significance of this point 
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A W* domiciled in British India shall be deemed to have attained his 
majority when he shall have completed his age of eighteen years, 
and not before. In the case, however, of a minor of whose person 
oa- property or bom a guardian has been appointed^ a Court, or 
of’ whose property the superintendence is assunjed by a Court of 
Wards, before the minor has attained the age of eighteen years, the 
Act provides that the age of majority shall be deemed to have been 
attained on the minor completing his age of twenty-one years. 
S. 2 of the Act declares that nothing in the Act contained shalf 
affect the capacity of any person to act in matters of marriage, 
dower, divorce, and adoption. An order discharging the guardian 
of a minor under s. 48 of the Guardians and Wards Act, 1890, 
does not terminate the minority when it is obtained by fraud 
practised upon the Court by a third party (h). 

“Law to which he is subject.” — The age of majority as 
well as the disqualification from contracting is to be determined 
by the law to which the contracting party is subject. The 
general principle of English law is that the capacity of a person 
to enter into a contract is decided by the law of his domicil, and 
not the law governing the substance of the contract; but the later 
trend of authority is not to recognize the law of domicil as having 
an exclusive prerogative in all cases; and there is a body of 
English opinion in favour of the lex loci contractus, the place 
where the contract is made, in the case of what are usually des- 
cribed as ordinary mercantile contracts; while in the case of con- 
tracts relating to land the lex situs, the place where the land is 
situated, has a prior claim (i) . The following examples show that 
the Indian Courts also recognize that all cases may not be 
governed by the ‘same rule. In Kashiba v. Shripat (/) a Hindu 
widow above the age of sixteen and under the age of eighteen 
years, whose husband had his domicil in British India, executed 
a bond in Kolhapur (outside British India), where she was then 
residing. As the widow had not changed her domicil after the 
husband’s death, her domicil was the same as that of her husband 
at his death, namely, British India. The question arose whether 
her liability on the bond was to be governed by the law of 
Kolhapur (lex loci contractus), or by the law of British India 
(law of her domicil). According to the law obtaining in 
Kolhapur, which is Hindu law unaffected by the Contract Act, she 


(A) Subramaniam v. Doraisinga 
(1913) 24 Mad.L.J. 49; 16 I.C. 
943. 

(i) See Dicey: Conflict of Laws, 
5th ed. Rtde 158 and Exceptions (1) 
and (2); 'Cooper v. Cooper (1883) 
13. App, Ca®. 88, esp. at pp. 105, 
108; Bank of Africa v. Cohen [1909] 
2 Ch. 129; Republic of Guatemala 


v. Nunez [1927] 1 K.B. 669; In re 
Auziani [1930] 1 Ch. 407. The sug- 
gestion with regard to mescantile 
contracts dates from Lord Eldon; 
Male v. Roberts (1790) 3 Esp. 163, 
(/) (1894) 19 Bom. 697. See 
also Rohdkhand and Kummm Bank, 
Ltd . v. Row (1885) 7 All. 490. 
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would lave been liable on (be bond, as the age Of majority accord- g. 11» 
ing to that law is sixteen years (k), and’ die bond was executed 
by her after she completed h|r sixteenth year. According to the 
law in British India, namely, the Contract Act, she was not liable, 
as the contract was made when she was under the age-of eighteen 
years, and was notwatified by her after she attained her majority, 

It was held that her capacity to contract was regulated by the 
Contract Act, being the law of her domicil, and that under the Act 
she was not liable on the bond. But the Madras High Court (l) 
has held that where a person aged eighteen domiciled in British 
India endorsed certain negotiable instruments in Ceylon, by the 
laws of which he was a minor, he was not liable as an endorsee, 
the contract being a mercantile one and governed by the lex loci 
contractus. 


Minor's agreement. — If the first branch of the rule laid 
down in the section be converted into a negative proposition, it reads 
thus; No person is competent to contract who is not of the age 
of majority according to the law to which he is subject; in other 
words, a minor is not competent to contract. Ibis proposition is 
capable of two constructions: either that a minor is absolutely 
incompetent to contract, in which case his agreement is void, or 
that he is incompetent to contract only in the sense that he is not 
liable on the contract though the other party is, in which case 
ther; is a voidable contract. If the agreement is void, the minor 
can neither sue nor be sued upon it, and the contract is not 
capable of ratification in any manner (m) ; if it is voidable, he 
can sue upon it, though he cannot be sued by the other party, and 
the contract be ratified by the minor on his attaining majority.'^ 
The former current of Indian decisions was that, as under the 
English law, a minor’s contract is only voidable at his option («). 
But in 1903, as mentioned above (o), the Privy Council ruled that 
" the Act makes it essential that all contracting parties should be 
competent to contract,” and especially provides that a person who 
by reason of infancy is incompetent to contract cannot make a 
contract within the meaning of the Act. It was accordingly held 
that a mortgage made by a minor is void, and a money-lender who 
has advanced money to a minor on the security of the mortgage 
is not entitled to repayment of the money under ss. 64 and JS5 on 
a decree being made declaring the mortgage invalid. This deci- 
sion leaves no doubt that a mortgage by a minor being void, no 


( k ) See Mayne's Hindu Law, 
10 ed., s. 229. 

(/) T, N, S. Firm v. Moham- 
mad Hussain A.I.R. 1933 Mad. 756; 
OS Mad.L.J. 458; 146 I.C. 608. 

(**) Swttj Narain v. Sukhu Ahir 
(1928) 11 All. 164; 112 I.C. 1S9; 
A.I.R. 1928 AH. 440.; cp. Indeshri 


(or Bindeshari) Bakhsh Singh v. 
Chandika Prasad (1926) 49 AH. 137; 
100 I.C. 748; A.I.R. 1927 All. 242. 
See notes on s. 25, below. 

(«) At this distance of time it 
seems useless to cite these judg- 
ments. 

(o) See supra, “Infancy'’. 
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ftll. decree can be passed <m the mortgage either against the mortgagor 
personally or against the mortgaged property (/>). 

'S' The case of an agreement for marriage made for a daughter 
under age by her guardian, such being the custom of the parties* 
Community ifm this case Goans) has been treated as exceptional, 
and damages awarded against the intended htlsband for breaking 
it (q). This case was approved and followed in a case where the 
parties were Hindus (r). In a Bombay case the de facto guar- 
dian of a minor had entered into a contract on the minor’s behalf 
for the purpose of insuring property belonging to the minor. It 
was held that the guardian had authority to effect the insurance 
and, that being so, that the minor for whose benefit it was made 
could sue on it in his own name in order to recover on the 
policy (j). The principle on which this decision is based is not 
altogether easy to understand. If the guardian contracts as the 
minor’s agent*, it is the minor’s contract and therefore a nullity. 
If it is the guardian’s contract, he should alone be entitled to sue, 
though he may be under an obligation to hold any benefit under 
the contract for the minor’s benefit. The Court expressly dis- 
claimed any intention of following such cases as Madhab Koeri v. 
Baikuntha Karmaker (t) and Rose Fernandes v. Joseph 
Gonsalves ( u ), but it is not very easy to distinguish them; and all 
three cases seem to have been really decided on the ground that 
the contract was for the infant’s benefit and that it would be 
unjust in the circumstances to deprive the latter of that benefit. 
But there is nothing in the Indian Contract Act corresponding to 
the rule of English law (saved by the Infants Relief Act, 1874) 
which makes a contract for the infant’s benefit enforceable; all 
contracts in India made by an infant are void. 

Fraudulent Representation. — In Mohori ftibee’s case cited 
above, it was contended on behalf of the money-lender that an 
order should be made for a return of the money advanced by him 


(p) Sami Chand M it ter v. Mohun 
Bibi (1898) 25 CaL 371, in which 
a mortgage decree was passed, i$ no 
longer good law. See judgment of 
Jenkins, J. on p. 385 of the report. 

(q) Rose Fernandes v. Joseph 
Gonsalves (1924) 48 Bom. 673 ; 85 
LC 587; A.I.R. 1925 Bom. 97; 
Khimji Kvmerji Shah v. Laljt 
Karumsey (1941) Bom. 211; 43 
Bom.L.R. 35; 196 I.C 858; A.I.R. 


1941 Bom. 129. A Mahomedan 
widow cannot make a partnership 
contract for her minor children : 
A. Khorasany v. C, Ahca (1928) 6 
Rang, 198; 110 IX. 349; A.I.R. 


1928 Rang. 160, 

(r) Khimji Kiwerji Shah v. Lalji 
Karantsey supra; but see Ma Pwa 
v. Mating Hmat Gyt # A.I.R. 1939 
Rang. 86; 181 I.C, 755 (Burma 
Buddhists). 

(r) Great American Insurance Co. 
v. Madanlal Saudal (1935) 59 Bom, 
656 ; 37 Bom.L.R. 461; 158 I.C 
554; A.I.R. 1935 Bom. 353. 

(0 A.I.R. 1919 Pat. 561, 

(u) Supra , note (g). Contracts 
to marry made by a guardian on 
behalf of an infant may be on a 
special footing. 
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under s. 4j|af the Specific" Relief Act, 1877. As to this part of the & )§. 
-case the Privy Council said: “Another enactment relied upon hs 
a reason why the mortgage money should be returned is s, 41 of 
fee Specific Relief Act (I of 1877), which is as foIlow|:— -'Sec, 41. 

On adjudging the cancellation of an instrument the Court may 
require the party to whom such relief is granted to make any 
compensation to the other which justice may require.’ Sec, 38 
provides in similar terms for a case of rescission of a contract. 

These sections, no doubt, do give a discretion to fee Court; but 
fee Court of first instance, and subsequently fee Appellate Court, 
in the exercise of such discretion, came to the conclusion that 
under the circumstances of this case justice did not require them 
to order the return by the respondent of money advanced to him 
with full knowledge of his infancy, and their Lordships see no 
reason for interfering with the discretion so exercised” (v ) . 

The decision has been regarded by the Indian Courts as an 
authority feat fee circumstances of a particular case may be such feat, 
having regard to s. 41 of the Specific Relief Act, the Court may, 
on adjudging the cancellation of an instrument at the instance of 
a minor, require the minor to make compensation to fee other party 
to the instrument (w). It has accordingly been held that where 
a mortgage of his property by a minor is set aside by the Court, 
the Court mayuorder compensation to the lender if the loan was 
obtained by the minor by fraudulently representing that he was 
of full age ( x ). It has similarly been held that where a sale of 
his property by a minor, which, of course, is void under the Privy 
Council ruling, is set aside by the Court, the Court may, if satisfied 
feat the sale was procured by the minor by a fraudulent misrepre- 
sentation as to his age, direct fee minor to make compensation to 
the purchaser (y). There appears to be some difference of judi- 
cial opinion whether something in fee nature of fraud on fee part 
of the minor must be shown before the Court will exercise fee 
powers given it under s. 41 (s). It is submitted that the Court’s 
discretion is not to be fettered, though, no doubt, it will always be 


tv) (1903) 30 I. A. 114, at p. 125; 
30 Cal. 539, at p. *49. 

<w) See Dattaram v. Vinayak 
(1903) 28 Bom. 181, at p. 190; 
Man mat ha Kumar v. Exchange 
Loan Co, A. I. R. 1936 Cal. 567; 
41 C.W.N. 115; J65 I. C. 363. 

tx) Kamta Prasad v. Sheo Gop'al 
Lai (1904) 26 'All. 342; lndar Singh 
v. Narindar Singh (1904) • Punjab 
Rec. no. 33; VaHetmtarama v. 
Authimoolam (1915) 38 Mad. 1071. 

(y) fagar Nath Singh v. Lalta 
Prasad (1908) 31 All. 21; Shimn 
9 


Lai v. RamPiari (1909) 32 All. 25; 
Bale irk Ram v. Dadu (1910) Punj. 
Rec. no. 76; Muhammad Said v. 
Bishambhar Nath ( 1923) 45 All. 644 ; 
85 I.C. 79; A.I.R. 1924 All. 156. 

(jr) Ko Meeting V v. Ma'Hia On 
(1939) Rang. 543; A. I. ,R. 1939 
Rang. 399; 185 l.C. 733; Harimohan 
v. Dulu Miya (1934) 61 Cal. MX75; 
155 I. C. 1017; A. I. R. 1$35 0d. 
198; contra Hanutmntha Rad v. 
Sitharamayya (1939) Mad. 203; 182 

I.C. 639; A, UR. 1939 Mad. 106. 

t \ 
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fl. 11. more ready to exercise- its discretion wherq Hue element of fraud 
is present. 

It is well established in English law that an infant cannot be 
made liable for what was in truth a breach of contract by "framing 
the action e'x delicto. “You cannot convert a contract into a tort 
to enable you to sue an infant” (a). In R. Leslie, Ld. v. Sheill (b) 
the Court of Appeal held that where an infant obtains a loan by 
falsely representing his age, he cannot be made to pay the amount 
of the loan as damages for fraud, nor can he be compelled in 
equity to repay the money. As to the extent to which the aid of 
equity can be invoked in cases of fraudulent misrepresentation as 
to age Lord Sumner said: "I think the whole current of deci- 
sions down to 1913, apart from dicta which are inconclusive, went 
to show that, when an infant obtained an advantage by falsely 
stating himself lo be of full age, equity required him to restore 
his ill-gotten gains or to release the party deceived from obliga- 
tions or acts in law induced by the fraud, but scrupulously stopped 
shbrt of enforcing against him a contractual obligation entered 

into while he was an infant, even by means of a fraud 

Restitution stopped where repayment began” (c). His Lordship 
then proceeded: “The money was paid over in order to be used 
as the defendant’s own, and he has so used it and spent it. There 
is no question of tracing it, no possibility of rq§toring the very 
thing got by the fraud, nothing but compulsion through a personal 
judgment to pay an equivalent sum out of his present or future 
resources, in a word, nothing but a judgment in debt to repay the 
loan. I think this would be nothing but enforcing a void contract. 
So far as I can find, the Court of Chancery never would have) 
enforced any liability under circumstances like the present, any 
more than a Court of law would have done so” ($). In R. Leslie, 
Ld. v. Sheill the loan was not secured by a mortgage. The 
principle of that decision was applied by the Privy Council to a 
case from the Straits Settlements where the loan was secured by 
a mortgage of the minor’s property (c). 

S. 41 of the - Specific Relief Act, as already observed, 
gives the Court power “to make any compensation which justice 
may require” in cases where cancellation of a* void or voidable 
written instrument is ordered. The question is whether the Court 


(o) femings v. Randall (1799) 
8 T.R. 33S; 4 R.R. 680. 

(6) {1914] 3 K.B. 607. 

(c) Ibid,, at p. 618. 

(d) Ibid., at p. 619. 

(f) Mahomed Syedol Ariffin v. 
Yesh Ooi Cork (1916) 43 LA. 2S6, 
at pp. 263-64; [1916] 2 A.C. 575; 
» IX. 401; 21 C.W.R. 257; these 
authorities appear to rule out a dic- 


tum in Radha Kishan v. Shore Lai 
(1928) 50 AU. 862; 110 I.C. 373; 
A.I.R. 1928 AH. 626. The decision 
is on the point of .estoppel (infra, 
note (k)), but of no value, as autho- 
rities, for some reason not apparent, 
were not even cited. See Radha 
Shiatn v. Behari Lai (1918) 40 AH. 
558, 559-560. 



ESTOFFEL. 


Id exercisi% thls#power is bound to follow die principles adopted 
by the English Court? and so lucidly described by Lord Sumner in 
R. Leslie, Ld. v. Sheill. The Lahore High Court has held that 
the power to give equitable relief is more extensive in India than 
in England and ordered a money compensation in a case where die 
infant had misrepresented his age (f). In a later Full Bench 
case of the Allahabad High Court (g) the Indian and English 
decisions were exhaustively reviewed and it was held that where 
money had been borrowed by two minors under a mortgage deed 
with a fraudulent concealment of their age, the mortgagee was 
not entitled to a mortgage decree, nor was he entitled to a decree 
for the principal- money under any equitable principles other than 
those recognized in England. This is also the view taken by the 
Nagpur High Court ( h ). It is submitted that the judgment of 
Shadi Lai, C.J., in the Lahore case is the more correct In India 
the Court derives its power from a statutory enactment which is 
expressed in the widest terms, and the word used is “compen- 
sation” not "restitution”. In ordering compensation the Court 
is not necessarily giving effect to a contract which is in law a 
nullity, but is doing its best to put the parties, so far as possible, 
in the position which they occupied before the void transaction 
took place and from which one of them was only induced to depart 
by reason of the minor’s fraud. Thus in -no circumstances can 
a claim for interest be allowed as part of the compensation ; for 
that would be to enforce one of the stipulations of the contract (*). 
The nature of the compensation “which justice may require” 
must depend on the circumstances of each case, and there is 
nothing which requires that justice to be interpreted as the exact 
counterpart of the English rules of equity. 

Burden of Proof. — A party sued on an instrument who 
denies liability on the ground that at the date of its execution he 
was a minor must, of course, prove his allegation (/). ^ 

Estoppel. — If a minor procures a, loan or enters into any 
other agreement by representing that he is of full age, is he 
estopped by s. 115 of the Indian Evidence Act, 1872 (k) from 

(/) Khan Gut v. Lakha Singh Loan Co., A. I. R. 1936 Cal. 567; 
(1928) 9 Lah. 701; 111 I.C. 175; 41 C.W.N. 115; 165 LC. 363. Cf. 

A.I.R. 1928 Lah. 609. The deci- Kunhipi v. Kalliani A. I. R. 1939 
sion dearly goes beyond the. English Mad. 881; (1939) 2 Mad.L.J. 463. 
doctrine of following property which (;) Narain Singh v. Chiranji Lai 
was the ground of Stocks v. Wilson 46 All. 568 ; 79 I.C. 945; A.I.R. 
11913} 2K.B. 235. 1924 All. 730; followed m Surja v. 

(p) Ajndkia Prasad v. Chandan Suti Prasad (1925) 47 All. 493; 87 
Lai (1937) AH. 860; 170 LC. 934; I.C. 445. 

A,LR. 1937 All. 610 (F.B.), (fe) “When one person has by his 

<h> Tikkifatv, Korifalchand (1940) declaration, act or omission inten- 
Nag. 632; A.I.R. 1940 Nag. 327. tionally caused or permitted Mother 
(*') Manmatka Kumar v. Exchange person to believe a thing to be (roe. 
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1§ setting up that he was a minor when he executed the mortgage? 
The point was raised, but not decided, in Mohori Bibee’s ca.se' (l). 
In that case the Privy Council said: "The Cdurts below seem to 
have decided that this section does not apply to infante; but their 
Lordships do not think it necessary to deal with that question now. 
"fhey consider it clear that the section does not apply to a case 
like the present, where the statement relied upon is made to a 
person who knows the real facts and is not misled by the untrue 
statement. There can be no estoppel where the truth of the matter 
' is known to both parties, and their Lordships hold, in accordance 
with English authorities, that a false representation, made to a 
person who knows it to be false, is not such a fraud as to take 
away the privilege of infancy." There were many conflicting 
decisions whether a minor could be estopped by a false repre- 
sentation as to his age. But the question is now settled by the 
case of Sodik Ali Khan v. Jai Kishore (m) where the Privy 
Council observed that a deed executed by a minor is a nullity and 
incapable of founding a plea of estoppel. The principle under- 
lying the decision is that there can be no estoppel against a statute. 
The Bombay High Court has since this case reversed its former 
course of decisions (»). 


Mortgages and sales in favour of minors. — S. 7 of the 
Transfer of Property Act, 1882, provides that every person com- 
petent to contract and entitled to transferable property is 
competent to transfer such property. But it is not provided any- 
where in the Act that a person not competent to contract is 
Incapable of being a transferee of property. It has accordingly 
been held that though a sale or mortgage of his property by a 
minor is void (o), a duly executed transfer by way of sale (p) 


—4 — 

and to act upon such belief, neither 
he nor his representative shall be 
allowed in my suit or proceeding be- 
tween himself and such person or 
Us representative to deny the truth 
of that thing.” 

(I) (1903) 30 I. A. 114, 122; 30 
Cal'. 539, 545, referred to by Lord 
Sunmer m his judgment in R. Leslie, 
U. v. Sheill [1914] 3 K.B. 607, at 
p. 61$; Lai Dhar v, Piarey Lai 
(1921) 19 All. L. J. 578; 62 I. C. 
258. 

(»n) A.I.R. 1928 P. C. 152; 30 
Bora.L.R. 1346; 109 I.C. 387; Khan 
Gal v. Lakka Singh, supra, note (/). 

(rt) Gadigeppa v. Balangauda 
(Ml) 55 Born. 741; 135 I.C. 161; 
A. I. R.. 1931 Bom. 561. Earlier 
caste Ire: Kmhaya Led v. Girdhari 


Lai (1912) 9 AJ1.L.J. 103; 13 I.C. 
956; Vaikuntrama v. Authimoolam 
(1915) 38 Mad. 1071; ZS I.C. 799; 
Golam Abdin v. Hem Chandra 
(1916) 20 C. W. N. 418; 32 I.C. 
388. 

(o) Mohori Bibee v. Dhurmodas 
Ghose (1903) 30 I. A. 114, 123; 30 
Cal. 539,547. 

(P) Ulfat Rai v. Gauri Shankar 
(1911) 33 AIL 657; Naram Dae v. 
Musammat Dhania (1916) 38 Ah. 
154; 35 I.C. 23; Mmm Koer v. 
Madan Gopal (1916) 38 All. 62; 31 
I.C. 792; Mania v. Perumal (1911) 
37 Mad. 390. See also Maghan 
Duba v, Pran Singh (1908) 30 All. 
63 [purchase by a joint Hindu 
family in the name 6f - a minor 
member]. . ’ • 




RATIFICATION, 


^A^ottgage (q) in favour of a minor who has paid the consider 9* r J* 

sSHon money is not void, and if is enforceable by him Of afcy 
other person on his behalf. A minor, therefore, in whose favour 
a deed of sale is executed is competent to sue for possession of th# 
property conveyed thereby (r), The Patna High Court, however 
has held that a lease to a minor is void, as it imposes upon him 
obligations to pay rent and perform covenants (s). Sirmkriy 
where property is conveyed to a minor, and the latter is 
subsequently ousted on suit by third parties, he is entitled to 
recover from the vendor the sum which he had paid as purchase 
money (t). And it has been held by a Full Bench of the Madras 
High Court that a mortgage executed in favour of a minor who 
has advanced the mortgage money is enforceable by him or by any 
other person on his behalf (u). The High Court of Madras had 
held, on the analogy of the above cases, that a promissory note 
executed in favour of a minor is not void and can be sued upon 
by him (t/). 

Ratification. — As it is now finally settled that a minor's 
agreement is void, it follows that there can be no question of 
ratifying it (w). Upon the same principle a promissory note 
given by a person on attaining majority in settlement of an earlier 
one signed by him while a minor in consideration of money then 
received from the obligee cannot be enforced in law. Such a note, 
the Madras High Court holds, is void for want of consideration (x). 

In a Calcutta case (y) a bond was executed by S., after attaining 


(q) Raghava Charter v. Srinivasa 
(1917) 40 Mad. 308 (F.B.), over- 
ruling Navakottx v Legating a (1909) 
33 Mad. 312; Madhab Koeri v. 
Baikuntha Kafmaker (1919) 4 Pat. 
L.J. 682; Zafar Ahston v, Zubaida 
Khatun , 121 IX. 398; (1929) All. 
L.J, 1114; A.I.R 1929 AH. 604. 

<r) 33 All. 657, supra: 38 AIL 62, 
supra: 37 Mad, 390, supra * 38 AIL 
154, supra 

(s) Pramala Bast Dat v. Jogeshar 
Mandat (1918) 3 Pat.LJ. 518; 46 
I.C. 670. S, 107 of the Transfer of 
Property Act has been amended and 
a lease must now be executed by 
both parties, A minor therefore 
cannot be a lessor or lessee. 

(t) *W alidad Khan v. Janak Singh 
(1913) 35 AIL 370; 19 I.C. 610. 

in) Raghava Charier v. Srinivasa 
(1917) 40 Mad. 308; Hari Mohan 
v Mohkd Mahan (1917) 22 C.W. 
N. 136; B I.C. 994, 

(v) Rongarmn-v. Maddura (1913) 


24 Mad. L.J. 363; Madhab Koeri v. 
Baikuntha Karmaker (1919) 4 Pat, 
L.J. 682. 

(tv) Gobind Ram v. Piranditta 
(1935) 16 Lab. 456; 158 IX. 213; 
A. I R. 1935 Lah. 561 (F. B.); 

Nastr Ahmad v. Jinan Das A.I R. 
1938 Lah 159; 177 I.C, 388, 

(x) fndran Ramaswami \ . An* 
thappa Chettiar (1906) 16 Mad. L. 
J. 224; A ru mug an v. Duraismga 
(1914) 37 Mad. 38; 12 I. C. 568; 
Suraj Naram v. Sukhu Ahir , (1928) 
51 AH. 164; 112 IX. 159; AJ.R. 
1928 All 440 , cited under “minor's 
agreement”, above. See also Ckuafi 
Hoot Guoh Neoh v, Khaw Sim Bee 
(1915) 19 C.W.N. 786 (re-opening 
settlement of property made during 
plaintiff's infancy) . 

(y) Kundan Bibi v. Sree Narayan 
(1906) 11 C.W,N. 135, followed in 
Karm Chand v. Basant Kmr (1911) 
Punj. Rec. no, 31. 
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Jk 11. rhajority, promising to pay within a, year Rs. 7,000, being the price 
of piece goods sold to him daring his minority, and also to repay 
Rs. 76 advanced to him for necessaries. The obligee sued S. on the 
bond, and it was held that S. was liable. The Court said: "Here 
die contract on which the suit is brought is by a defendant of full, 
age, it is a new contract, by it the plaintiff has debarred himself from 
suing until the expiration of one year after the date of the contract 
for moneys which are alleged to be due at the date of the contract, 
and he had made an advance of Rs. 76. There was thereupon a 
new consideration for the promise on which the defendant is sued, 
and in my opinion, in the absence of any statutory provision such 
as that to be found in England in s. 2 of the Infant’s Relief Act, 
1874, he is liable.” The only difference between this and the Madras 
case, so far as the note sued upon goes, is that in the latter case 
there was a promissory note passed during minority, and the note 
Was renewed by the defendant on attaining majority, while in the 
Calcutta case there was no bond passed during minority, but the 
bond was executed for the first time after attaining majority. This 
circumstance, however, cannot make any difference in principle, nor 
is there anything in the judgment in the Calcutta case to show 
that the decision proceeded upon any such difference. The ground 
of the decision was that there was a new consideration for the pro- 
mise on which the defendant was. sued. We fail to see how either 
the forbearance to sue or the advance for necessaries could be re- 
garded as a new consideration, and we are of opinion that the decree 
So far as it awarded to the plaintiff ,the price of the goods sold 
was erroneous in law (s). In England it is not clear that money 
advanced to a minor for the purchase of necessaries and actually 
expended thereon may not be recovered as having been itself a neces- 
sary, See notes to s. 25, cl. (2). 

Payment of debt incurred during minority. — Where a person 
on attaining majority pays a debt incurred by him during minority, 
no question of ratification of a contract arises, since an agreement 
with a minor is merely void and not unlawful, the sum paid cannot 
be sued for subsequently, and in law it must be regarded on the same 
footing as a gift (a). 


Specific Performance.-— A minor’s agreement being now decid- 
ed to be void, it is clear that there is no agreement to be specifically 
enforced; and it is unnecessary to refer to former decisions and 
distinctions, following English authorities which were applicable 


(s) The opinion here expressed 
was approved by the Lahore High 
Court : Bhola Ram Harbans Led v. 
WngM Ram (1926) 99 l.C. 218; 
AXR. 1927 Lah. 24; Karim Khan 
v. JaUtaran GodadmeU (19 37) Nag. 
45${ 170 1. C. 543; A. I. R. 1937 


Nag. 390. The decision in Narain 
■Singh v. Chiranji Lai (1924) 46 All 
568 ; 79 I.C. 945; A.I.R. 1924 All. 
730, seems of doubtful validity. 

(a) Anant Rai v. B hag watt Rat 
A.I.R. 1939 All. 12; (1939) All. 
L.J. 935; 187 I.C. 4. 



NECESSAMES. 


n 


only on the view now overruled by the Privy Council. It is, how- 0. J“ 
over, different with regard to contracts entered into on behalf of 
a minor by his guardian or by a manager of his estate. In such a 
ease it has been held by the High Courts of India, in cases which 
arose subsequent to the governing decision of the Privy Council, 
that the contract can be specifically enforced by or against the minor, 
if the contract is one which it is within the competence of the guar- 
dian to enter into on his behalf so as to bind him by it, and, further, 
if it is for the benefit of the minor. But if either of these two 
conditions is wanting, the contract cannot be specifically enforced at 
all (£>). Thus it has been held that a contract entered into by a 
certificated guardian of a minor with the sanction of the Court for 
the sale of property belonging to the minor, the contract being 
for the minor’s benefit, may be enforced by either party to the con- 
tract (c). But a guardian of a minor has no power to bind the 
minor by a contract for the purchase of immovable property, and the 
minor therefore is not entitled to specific performance of the con- 
tract: so held by the Privy Council in Mir Sarwarjan v. Fakhruddw 
Mahomed (d). In the course of the judgment their Lordships said: 

“They are, however, of opinion that it is not within the competence 
•of a manager of a minor’s estate or within the competence of a 
guardian of a minor to bind the minor or the minor’s estate by a 
contract for the purchase of immovable property, and they are fur- 
ther of opinion that as the minor in the present case was not bound 
by the contract, there was no mutuality and that the minor who has 
now reached his majority cannot obtain specific performance of 
the contract.” Referring to the above ruling of the Privy Council, 
the Allahabad High Court observes that it does not apply to guar- 
dians appointed by statute, such as the Guardians and Ward® Act, 

1890, or the various Court of Wards Acts, and that it is competent 
to such guardians to enter into a contract for the purchase of im- 
movable property on behalf of the minor with the sanction of the 
Court ( e ). 


Necessaries. — S. 68, below, provides for liability in respect of 
necessaries supplied to a person incapable of entering into a con- 
tract. A minor is a person incapable of contracting within the mean- 
ing of that section (jf), and, therefore, the provisions of that section 
apply to his case. It will be observed that the minor’s property is 


(b) Etwaria v. Chandra Nath 
(1906) 10 C.W.N. 763; Baba Rmn 
v. Soid-un-Nissa (1913) 35 All. 499; 
20 I.C. 916 (a case of damages) ; 
Chhital Mol v. logon Noth Prasad 
0987) 29 Aft, 213. 

(c) 10 C. W, N. 763, supra: 35 
Aft. 499, supra: Inmtmmessa v. 
Jurnaki Noth (1917) 22 C.W.N. 477, 

(<0 (1912) 39 LA. I; 39 air 


232; reversing (1906) 34 Cal. 163. 

(e) Babu Raw v. Said-un-Nissa 
(1913) 35 AH. 499, at p, 501 (this 
was a case of sale of minor’s pro- 
perty]. . 

(f) Watkins v. Dhumoo Baboo 
(1881) 701, 140,143; MohoriBibee 
v. Dhurmodas, Chose, (1903) 30 
I. A. 114; 30 Oft, 539. 
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g , li_ liable for necessaries, and no personal liability is incurred by trim, a® 
it may be under English law. S. 70 cannot be read so as to create 
Any personal liability in such a case. Under English law the liabi- 
lity is not on the express promise, if any there be; the obliga- 
tion is quasi ex contractu to pay a reasonable price for necessary 
goods supplied : Sale of Goods Act, 1893, s. 2. It would probably 
be held that this only declares the common law (g), and, therefore, 
that the rule is the same as to necessaries other than goods. Neces- 
saries must be things which the minor actually needs; therefore it 
is not enough that they be of a kind which a person of his condi- 
tion may reasonably want for ordinary use ; they will not be neces- 
sary if he is already sufficiently supplied with things of that kind, 
and it is immaterial whether the other party knows this or not (A). 
It may be presumed that Courts in British India would follow the 
English decisions on this point, which does not appear to be pre- 
cisely covered by the language of s. 68. Objects of mere luxury can- 
not be necessaries, nor can objects which, though of real use, are 
excessively costly. The fact that buttons are a normal part of 
many usual kinds of clothing, for example, will not make pearl 
dr diamond buttons necessaries (i). See notes to s. 68, below. 


Bond jointly passed by a minor and an adult. — A. and B. 

jointly pass a bond to C. A. is a minor at the date of the bond. B. 
is liable on the bond, though A. may not be liable (/). 

"Of sound mind." — See s. 12, below, for the definition of 
soundness of mind. By English law a lunatic’s contract is not void, 
but voidable at his option, and this only if the other party had notice 
of his insanity at the time of making the contract ( k ). But, after 
the decision that this section makes a minor’s agreement wholly 
Void, it is clear that a person of unsound mind must in British India 
be held absolutely incompetent to contract. And it has in fact been 
held to be so in a recent Madras case (/). The supply of necessaries 
« / 


(g) See Nash v, Iman [1908] 2 
K.B. 1, C.A., especially the judg- 
meat of Fletcher Moulton, L.J. 

( h ) Johnstone v. Marks (1887) 
19 Q.B.D, 509, followed in Jag on 
Ram v. Mahadeo Prasad (1909) 36 
Cal, 768; Daw Nyun v. Maung Nyi 
Pu A.I.R. 1938 Rang. 359; 178 
IX, 680. Previous English deci- 
sions were conflicting, but the point 
may now be taken as settled. Cp . 
the Sale of Goods Act, 1893, s t 2 T 

{#) The classical English autho- 
rity is Rydvr v. Woombwell (1868) 
L/R. 4 Ex. 32. The minuteness of 
we English cases on this point seems 
4ue, as matter of fact, to the general 


bias of juries in favour of trades- 
men, and their opinion that it is 
shabby to plead infancy. 

(/) Jamtna Bat v. Vasanta Rao 
(1916) 43 I. A. 99, at p. 103; 39 
Mad. 409, See also Rup Chand v. 
Fused Ilahi (1917) Punj. Rec, no. 
40, p. 156; 41 IX, 70 (lease to a 
minor and an adult in equal shares] . 

(k) Imperial Loan Co . v. Stone 
(1892) 1 Q.B. 599, C.A., confirm- 
ing previous authorities. 

(0 Machaima v. Usman Be&ri 
<1907) 17 Mj*d. L. J. 78; ** also 
Kamolo Rata Y> Kaura Khan (t9]2} 
Ptpij. Rep. no. 41. , , 

* i . * ' 



“DISQUALIFIED PROM CONTRACTING." 7$ 

to lunatics, among' other persons "incapable of entering- into a con- g, 1 
tract,” is dealt with by s. 68 of the Act ; see the illustrations. 

Persons otherwise “disqualified from contracting.” — The 
capacity of a woman to contract is not affected by her marriage either 
tthder the Hindu or Mahomedan law. A Hindu female is not, on 
account of her sex, absolutely disqualified from entering into a con j 
tract; and marriage, whatever other effect it may have, does not 
take away or destroy any capacity possessed by her in that respect. 

It is not necessary to the validity of the contract that her husband 
should have consented to it. When she enters into a contract with 
the Consent or authority of her husband, she acts as his agent, and 
binds him by her act ; and she may bind him by her contract, in cer- 
tain circumstances (m), even without his authority, the law empower- 
ing her on the ground of necessity to pledge her husband’s credit. 
Otherwise a married woman cannot bind her husband without his 
authority, but she is then liable on the contract to the extent of her 
stridhanam (separate property) (n). Similarly, a married Hindu 
woman may contract jointly with her husband, but then she is liable 
to the extent of her sttidhmum only (o). In the same way a mar- 
ried Mahomedan woman is not by reason of her marriage dis- 
qualified from entering into a contract. 

Turning next to persons of other denominations, there are two 
Indian enactments that create the separate property of married 
women, and impliedly confer upon them, as an incident of sUch 
property, the capacity to contract in respect thereof. The one iS 
the Indian Succession Act, 1925, sec. 20, and the other the Married 
Women’s Property Act, 1874. Roth these enactments apply to the 
whole of British India, but neither of them applies to any marriage 
one or both of the parties to which professed, at the time of the 
marriage, the Hindu, Mahomedan, Buddhist, Sikh, or Jaina reli- 
gion (/>). S. 20 of the Succession Act provides that no person shall 
fey marriage acquire any interest in the^ property of the person whom 
fee or She marries, nor become incapable of doing any afct in respetf 
of his or her own property which he or she could have done if un- 
married. The effect of this was that on or after January l$t, 

1866 (q), all married women to whose marriages the Act applied be- 
came absolute owners of all property vested in, or acquired by, 
them, Mid their husbands did not by their marriage acquire any 
interest in such property (r). It was subsequently considered ex? 

(m) E.g„ pressing necessity. Pusi (/>) See The Married Women’s 
V. Mahadeo Prasad (1880) 3 AH. Property Act, 1874, s. 2, and the 
122, at p. 124. Indian Succession Act, 1925, s. 20. 

(a) Per- Cur, in Nathhvbhai v. ( 9 ) The Indian Succession Act, 

Imher (1876) 1 Bom. 121. 1925, s. 20 (2). 

GtnHadji v, iMmidas (1879) (r) See the * preamble to Th* 

4 Beta. 318; Nofafam v, Nanka Married Women’s Property Act, 

(1882) 6 Both. 473. 1874. 

10 
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Ss, 1!, 12. pedient to make doe provision for the enjoyment of wages and 
earnings by women married before 1866 (r), and the) Married 
Women’s Property Act enacted that the wages and earnings of 
any married woman acquired or gained by her after the passing of 
that Act in any employment, occupation, or trade carried on by her, 
and all money or other property acquired by her through the exer- 
cise of any literary, artistic, or scientific skill, should be deemed to 
be her separate property (s. 4). The Act also provides that a mar- 
ried woman may sue and may be sued in her owtl name in respect 
of her separate property (s. 7), and that a person entering into 
a contract with her with reference to such property may sue her, and 
to the extent of her separate property recover against her, as if she 
were unmarried (s. 8). 

Certain classes of persons may be disqualified under certain en- 
actments from entering into contracts in respect of matters specified 
in those enactments. Thus where a person in Oudh is declared a 
“disqualified proprietor” under the provisions of the Oudh Land 
Revenue Act, 1876, he is not competent to alienate his property, and 
the same incapacity extends to contracts entered into by him, though 
they relate to property situate outside the province of Oudh (.t). 

An English barrister, enrolled as an advocate of an Indian High 
Court, is not a person "disqualified from contracting by any law 
to which he is subject” so as to prevent him from suing for his 
fees in India. Qua advocate the law to which he is subject is that 
of the bar where he is practising (t). 

The disability of alien enemies to sue in our Courts without 
licence is a matter of general public policy not coming under this 
head. 

12. A person is said to be of sound mind for the 
purpose of making a contract if, at the 
mat i* a sound time w hen he makes it, he is capable of 

mind for the purposes . ’ r , . 

of contracting. understanding it and of forming a 

- rational judgment as to its effect upon 
his interests (u). 

A person who is usually of unsound mind, but 
occasionally of sound mind, may make a contract when 
he is of sound mind ( v ). 

* r - r -~, — — - — — 

(s) Lacmi N arain v. Fateh Baha- mind see Ram S titular Saha v. Kali 
dur Singh (1902) 25 All. 195, 202. N arain Sm A.I.R. 1927 Cal, 889; 

(0 Nihal Chand v . Dilawar ( 1933) 104 I . C. 527. 

55 All. 570; 143 IX. 727; A.I.R. ( v ) See for an elementary illu- 

$933 AIL 417 (F. B.); see also stration the facts in Jai Norma v. 

v. Doutrr (1884) 9 App. Cas. Mahabir Prasad (1926) 2 Luck, 226; 

745, a Privy Council decision. 95 IX. 857; AJ.R. 1926 Oudh 470, 

(«) As to evidence of unsound 



BURDEN OF PROOF. 


n 


' 1 A person who is usually of sotind mind, bat occasion- *« 
ally of unsound mind, may not make a contract when be 
is of unsound mind. 

Illustrations. 

(a) A patient in a lunatic asylum, who is at intervals of sound mind, 
may contract during those intervals. 

fit) A sane man, who is delirious from fever, or who is so drunk 
.that he cannot understand the terms of a contract, or form a rational 
judgment as %.its effect on his interests, cannot contract whilst such 
delirium or drunkenness lasts. 

Burden of proof. — The difficulty of understanding what is really 
the effect of this section, in conjunction with s. 11, has already been 
pointed out. The presence or absence of the capacity mentioned in 
this section at the time of making the contract is in all cases a 
‘question of fact (w). Where a person is usually of unsound mind, 
the burden of proving that at the time he was of sound mind lies 
on the person who affirms it. # In cases, however, of drunkenness or 
delirium from fever or other causes, the onus lies on the party who 
sets up that disability to prove that it existed at the time of the con- 
tract. Questions of undue influence and of incapacity by reason of 
unsoundness of mind must not be mixed up, involving as they do 
totally different issues (jt). 


Contract in lucid interval. — The second paragraph of the sec- 
tion provides that a person who is usually of unsound mind, but 
occasionally of sound mind, may make a contract when he is of 
sound mind. Thus even a patient in a lunatic asylum may contract 
during lucid intervals (see illustration (a) ). The question may arise 
whether a lunatic adjudged to be so under the Indian Lunacy Act, 
1912, and of whose property a committee or manager is appointed, 
can contract during intervals of sound mind. In England, a luna- 
tic not so found, or before he is so found, by inquisition is not by 
reason of that fact absolutely incapable of contracting, though the 
burden of proof in such a case is on the party maintaining that he is 
not insane, or that the contract was made during a lucid interval (y) ; 
and the same would appear to be the law in India. Where, how- 
ever, a committee or a manager of the estate of a lunatic adjudged 
to be so is appointed under either of the Indian Acts, no contract can 
be entered into by a lunatic in respect of his estate, even though at 
the time of the contract he may be in a lucid interval. Similarly 
it is now settled in England that a person found lunatic by inquisi- 


(w) U Aung Ye v. Ma E Mai 
A.I.R. 1932 Rang. 24; 137 I. C 
7661 THok Chand v. Mahandu A. I. 
R. 1933 Lah. 458; 144 I.C. 741; 
Mst. Hasrabi v. Mst. Fatmabi A. 
T.R. 1938 Nag. 204; 177 I.C. 80. 

W Sayad -Muhammad v, Fatteh 
Muhammad (1894) 22 l.A. 4, at 
P . 10; 22 Oil. 324; Durga Bakt>sh 


Smgh v. Mima Muhammad AH Bag 
(1904) 31 I. A. 235. 

<y) Hall v. Warren (1805) 9 
Ves. 605 ; 7 R.R. 306, to which 
Snook v. Watts (1848) 11 Beav. 
ItK, adds nothing material; Mohan- 
lal Madangopal v. Vinayak A. 1. R. 
1941 Nag. 251; 196 I.C. 660- 
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S«.12, 13. tion is incapable of dealing with, his property inter vims while the 
inquisition is in force (z). 

IS. Two or more persons are said to consent when 
they agree upon the same thing in the 

“Consent ” defined. ° 

same sense. 

Apparent and real consent. — The language of this section is, 
on the face of it, more of a judicial or expository than of a legislative 
kind. As an authoritative definition it does not s#fcm to define very 
much. It would need some courage to maintain that persons can be 
said to consent when they do not agree upon the same thing, or that 
if they do not agree in the same sense they can be said to agree in 
any sense at all. 

If the section is to cover all kinds of contracts, as presumably 
it does, the word “thing” must obviously be taken as widely as 
possible, though it seems most appropriate where the contract has to 
do with corporeal property. We must understand by “the same 
thing” the whole content of the agreement, whether it consists, 
wholly or in part, of delivery of material objects, or payment, or 
other executed acts or promises. The phrase comes originally from 
the New York Civil Code, but it has, at all events, high judicial sanc- 
tion, and the passage in w r hich it was used by the late Lord Hannen, 
in the year before this Act was passed, is perhaps the best commen- 
tary on the general significance of the present section: — 

“It is essential to the creation of a contract that both parties 
should agree to the same thing in the same sense. Thus if two per- 
sons enter into an apparent contract concerning a particular person 
qf ship, and it turns out that each of them, misled by a simi- 
larity of name, had a different person or ship in his mind, no con- 
tract would exist between them: Raffle s v. Wichelhaus (a). 

“But ,one of the parties to an apparent contract may, by his 
■ own fault, be precluded from setting up that he had entered into 
it in a different sense to that in which it was understood by the other 
party. Thus in the case of a sale by sample where the vendor, by 
mistake, exhibited a wrong sample, it was held that the contract was 
not avoided by this error of the vendor: Scott v. Littledale (b). 

“But if in the last mentioned case the purchaser, in the coarse 
of the negotiations preliminary to the contract, has discovered that 

(«) Re Walker [1905] l Ch, 160, the questions of fact which might 
C.A. Of a will it is otherwise for arise in the proof of such a defence 
the reason explained ib at p. 172. were not and could not be considered. 

' (tf) 2 H. & C. 906; 133 R. R. (b) 8 E. & B. 815. (Note that 
853. This is a very peculiar case of the sale was of a specific cargo, and 
an equivocal term understood in the seller misled the buyer, though 
different senses by the parties. There innocently. If any one was entitled 
were two ships of the same name to set aside the contract, it was 'the 
sailing #t different times. The deci- buyer.) 
sion was on the pleadings, so that 
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the vendor was under a misapprehension- as fo the sample he was #*■ 
offering, the vendor would have been entitled to show that he had 
not intended to enter into the contract by which the purchaser sought 
to bind him. The rule of law applicable to such a case is a corollary 
from the rule of morality which Mr. Pollock (c) cited from 
Paley (d), that a promise is to be performed ‘in that sense in which 
die promisor apprehended at the time the promisee received it,' and 
may be thus expressed : ‘The promisor is not bound to fulfil a pro- 
mise in a sense in which the promisee knew at the time the pro- 
misor did not intend it.’ And in considering the question in what 
sense a promisee is entitled to enforce a promise it matters not in 
what way the knowledge of the meaning in which the promisor made 
it is brought to the mind of the promisee, whether by express words, 
or. by conduct, or previous dealings, or other circumstances. If by 
any means he knows that there was no real agreement between him 
and the promisor, he is not entitled to insist that the promise shall 
he fulfilled in a sense to which the mind of the promisor did not 
assent” (e). 

Students and young practitioners must be warned not to exag- 
gerate the working importance of cases which are quoted and dis- 
cussed for the very reason that they are exceptional. Generally 
parties who have concurred in purporting to express a common in- 
tention by certain words cannot be heard to deny that what they (fid 
intend was the reasonable effect of those words ; and that effect must 
be determined, if necessary, by the Court, according to the settled 
rules of interpretation. Whoever becomes a party to a written 
contract "agrees to be bound, in case of dispute, by the interpreta- 
tion which a Court of law may put upon the language of the instru- 
ment/’ whatever meaning he may attach to it in his own mind (f). 
Exceptions to this rule exist, but they are admitted only for special 
and carefully limited reasons. 

Warning is also still needed, having regard tp the language 
current in all but the most modern text-books, against the habit of 
using the word "mistake” as if it denoted any general legal princi- 


(c) Charles Pollock, then Q.C., 

afterwards a, Baron of the Court of 
Exchequer and a member of the Ex- 
chequer and Queen's Bench Divi- 
sions of die High Cdtirt of Justice 
X4kd 1897) , 

(d) Mora] and Political Philo- 
sophy, Book III, Chap. V. Paley’s 
Vpie, however. Is not quite correct. 
The troq test is not whpt either pro- 
whttr or promisee actually thought, 
but the §ense jn which the promise 

reasonably be understood by. 
promisee: Whately’s note" to 
Paley, mi per Blackburn J. in 


Fowkes v. Manchester and London 
Assurance Association (1663) 3 B. 
& S* 917, 929; cp . L.Q.R, xxi. 219- 
(e) Per Hannen J. t Smith v* 
Hughes (1871) L-R. 6 Q.%. 597, 
at p. 609* * * 

(/) Per Lord Watson, Stewart v. 
Kennedy (1890) 15 App. Ca, 108, 
123; SmiHbaia £>ebi v* Maniwjra 
CHcfrdta Roy AJ.R, 1956 P. C 
217; 52 Cal.L.J. 435; 12? I.C, 739; 
Sant hap pa Rai v. Santhiraja (1938) 
1 Mad.L./. 675; 178 I,C, 5M*. A. 
I.R. 1938 Mad. 426.’ . ' 
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Jk HI. pie, or was capable, taken alone, of explaining any departure front 
die normal grounds of decision (g). 

Ambiguity. — Sometimes an apparent agreement can be avoided 
by showing that some term (such as a name applying equally to two 
different ships) is ambiguous, and there has been a misunderstanding 
without fault on either side. Such cases, however, are in fact ex- 
tremely rare. It usually turns out either that the terms have an 
ascertained sense by which both parties are bound, and there is a 
contract which neither can dispute, whatever either of them may 
profess to have thought, or that, when the facts are established, there 
was really never a proposal accepted according to its terms, and 
therefore the conditions of a binding contract were not satisfied. 
Many of the cases cited in the books under the head of mistake be- 
long to the latter class, as where a broker employed to_sell goods 
delivered to the intending vendor and the intending purchaser two 
sale-notes describing goods of different qualities (A). "The con- 
tract,” said the Court, “must be on the one side to sell, and on 
the other side to accept, one and the same thing.” No such contract 
being shown on the face of the transaction, there was no need to say, 
and the Court did not say, anything about mistake. In a later case 
the defendant wanted to Order three rifles by telegraph, and a blun- 
der in transmitting the message turned three into the, which the plain- 
tiff naturally took as referring to the number of fifty mentioned 
in a previous letter. Here it was held that the telegraph clerk 
had no authority to send the message except as it was delivered to 
him, so that the message as communicated to the plaintiff was not 
the defendant’s offer at all (»). This, again, has really nothing to 
do with mistake in point of law. It was immaterial whether the 
wrong message was sent by the clerk’s mistake, or by fraudulent al- 
teration, or through some external accident, ^uch as a thunderstorm, 
affecting the instruments. Similarly if the addressee of a cipher 
or code message conveying a proposal misreads the proposal not un- 
reasonably, and accepts it according to his own understanding, he can- 
* not * be held bound to the contract which the proposer intended. If 
the terms are really ambiguous there is nothing in such a case which 
either party can enforce (/). 

Fundamental error. — In certain classes of cases there may be 
all the usual external evidence of consent, but the apparent consent 
may have been given under a mistake, which the party is not pre- 
cluded from showing, and which is so complete as to prevent the 

(g) Sir W. Anson’s pages on this (A) Thornton v. Kempster (1814) 
subject (Law of Contract, 18th ed., 5 Taunt. 786; 15 R.R, 658. 

" Chap. V, s. 1) should be carefully (*) Henkel v. Pope (1870) L.R. 
read by all students. They are the 6 Ex. 7. 

most concise exposition to be found (/) Patch v. Williams {1000] A. 
in English books of repute, of which C. 176, a decision of the Privy 
this is one of die roost accurate. Council on very peculiar facts. 
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formation of any real agreement “upon the mm thing.” Such ft* 
fundamental error may relate to the nature of the transaction, ho the 
person dealt with, or to the subject-matter of the agreement. 

As to the nature of the transaction. — A man who has put Ms 
name to an instrument of one kind understanding it to be an in- 
strument of a wholly different kind may be entitled, not only to set 
it aside against the other party on the ground of any fraud or mis- 
representation which caused his error, but to treat it as an absolute 
nullity, under which no right can be acquired against him by any 
one. In an English case the defendant had purported to endorse % 
a bill of exchange which he was told was a guaranty. The plaintiff 
was a subsequent holder for value, and therefore the fact that the 
defendant’s signature was obtained by fraud would not have pro- 
tected him in this action. But the Court held that his signature, 
not being intended as an endorsement of a bill of exchange, or as a 
signature to any negotiable instrument at all, was wholly inopera- 
tive, as much so as if the signature had been written on a blank 
piece of paper first, and a bill or note written on the other side 
afterwards ( k ). There are much older authorities showing that 
if a deed is falsely read over to an illiterate man, and he executes the 
deed relying on the false reading as being the true substance of the 
transaction, his act is wholly void ( l) . 

We may expect to find fraud as an element m cases of this 
class. But it is not the decisive element. A signature attached to 
a document supposed to be of a wholly different kind, or not to 
contain a clause so important as substantially to alter its character, 
is invalid unless the signor is estopped by negligence from denying 
that he understood what he was signing, and this “not merely on the 
ground of fraud, where fraud exists, but on the groupd that the 
mind of the signor did not accompany the signature ; in other words, 
that he never intended to sign, and therefore in contemplation of . 
law never did sign, the contract to which his name is ap- \ 
pended” (tn). Neither is fraud a necessary element. The princi- 
pie was applied by the High Court of Bombay, while this Act 
was still recent, to a case («) where, in very peculiar circum- 


(k) Poster v. Mackimon (1869) 
L.R. 4 C.P. 704. 

(!) Thorougkgood’s Case, 2 Co. 
Rep. 9 b, and other books cited in 
Poster v. Mackimon (to be used 
with some caution at this day) . For 
later authority it may suffice to refer 
to- Howatson v. Webb J1908] 1 Ch. 
1> and, taking ~a rather different line, 
CaeKsIt and Cumberland Banking 
Co. v. Bragg [1911} 1 K.B. 489. 
both in C.A. The latter case was 


not approved b> Sir W. Anson, L. 
Q.R. xxviii, 190; but the decision' 
was unanimous. See Chinmnrant 
Motilal v. Dtvanchand Gaimdram 
(1932) 56 Bom. 180; 34 Bom. L.R. 
26; 137 I.C 47«; AI.R. 1932 Bom. 
151; Dagdu v. Bhana (1904) 28 
Bom. 420. 

(m) Foster v. Mackimon, L. R. 

4 C.P. 704, at p. 711. 

(n) Oriental Bank Corporation v. 
Firming (1879) 3 Bom, 2(2. 
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c. 13. atattces, there was a misrepresentation by inadvertence, butno ques- 
tion of fraud. There the plaintiffs, who were creditors of the 
defendants, sued to have the signature of their agent to a composi- 
tion deed cancelled, and to have it declared that the deed was not 
binding pn the plaintiffs. The deed was signed under these cir- 
cumstances : the, defendants' firm had suspended payment, and at a 
creditors' meeting it was resolved that the business of the defend- 
ants' firm should be wound up by voluntary liquidation under the 
supervision of a committee. This resolution was confirmed at a 
subsequent meeting, and it was further resolved that a composition 
deed should be prepared in pursuance of the above resolutions. No 
mention was made at either of the meetings of any release of the 
claims of the creditors. After a few days a deed was tendered by 
one of the defendants' firm to the plaintiffs' agent for execution. 
He was then engaged with urgent English mail business, and he de- 
clined to sign it without being able to' read it. The debtor then ear- 
nestly pressed him to execute the* document at once, stating that 
it was of the utmost importance that no time should be lost, and 
adding that the deed was nothing more than an assignment to trus- 
tees for the benefit of creditors as agreed to at the creditors' meeting. 
Upon the /aith of that assurance the plaintiffs’ agent executed the 
deed. As a matter of fact the deed contained a release by the cre- 
ditors to the debtors. As soon as the plaintiffs' agent came to 
know of this he repudiated his signature and refused to be bound 
by the deed^ On behalf of the plaintiffs it was contended that the 
eked, so far as it operated as a release, was a different deed from 
that which thp plaintiffs' agent intended to execute or thought he 
was executing, and that his signature could not therefore be held 
to be a consent to its contents. This argument was upheld, and it 
was declared that the deed was not the deed of the plaintiffs so 
fair as it purported to operate as a release to the debtors. The 
Court proceeded further to hold that the transaction was brought 
about by misrepresentation within the meaning of s. 18, cl. 2 (which 
see below). It is difficult to see why sub-s. 2 was more in point 
than sub-s. 1 ; but in any case it would seem that, having found 
that the supposed contract was void because there was no contract 
at all, the Court had no need to consider whether or not the consent, 
if any, was free within the meaning of s. 14 (o). In a Calcutta 


,(o) It will be seen in this case that 
the mistake as to the nature of the 
transaction was caused by the mis- 
representation of the other contract- 
ing party. Sir W.R. Anson sug- 
gests (Principles of the Law of 
Contract, P* 156, 17th ed.) that in such 
a y ease* the contract is only foldable 
for misrepresentation, and that it is 
vdid on t the ground of mistake only 
if the itiistafee is brought about by 


the act of a third party. This view 
is not supported by any English 
authority, and is contrary to Oriental 
Bank Corporation v, Fleming « The 
element of truth in it is that A., who 
has misled B., however innocently, 
is estopped from disputing the vali- 
dity of the contract as against B., 
if it turns out to he B/s interest to 
affirm it. But still the transaction 
is void in the jsense that even in**o- 
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case, where a document was signed only dm the first page, but ms , g, jjt_ 
not signed on the other pages, the executant having discovered that 
it was not in accordance with the terms previously agreed upon, it 
was held that the document was a nullity (/>). 

Consent and estoppel. — The Indian Coyrts have followed Eng- 
lish authority in holding that, in normal circumstances, a man is not 
allowed to deny that he consented to that which he has in fact done, 
or enabled to be done with his apparent authority ( q ). Thus when ' 
a person entrusts to his own man of business a blank paper duly 
stamped as a bond and signed and sealed by himself in order that the 
instrument may be drawn up and money raised upon it for his bene- 
fit, if the instrument is afterwards duly drawn up and money ob- 
tained upon it from persons who have no reason to doubt the good 
faith of the transaction, it is presumed that the bond was drawn in 
accordance with the obligor’s wishes and instructions (r). As to 
inchoate stamped negotiable instruments provision is made by the 
Negotiable Instruments Act, 1881, s. 20, Which is as follows: — 

"“Where one person signs and delivers to another a paper stamped in 
accordance with the law relating to negotiable instruments then in 
force in British India, and either wholly blank or having written 
thereon an incomplete negotiable instrument, he thereby gives prima 
facie authority to the holder thereof to make or complete, as the 
case may be, upon it a negotiable instrument, for any amount speci- 
fied therein and not exceeding the amount conveyed by the stamp. 

The person so signing shall be liable upon such instrument, in 
the capacity in which he signed the same, to any holder in due course 
for such amount: provided that no person other than a holder in 
due course shall recover from the person delivering the instrument 
anything in excess of the amount intended by him to be paid there- 
ttnder.” As to the existence or non-existence of apparent autho- 
rity in particular circumstances very delicate questions may arise 
under the law and practice of English company business. It would 
not be useful to pursue these here (s). 

Parda-nishin cases, — It might be possible to refer to this head 
some of the cases in which the gifts or other acts, practically 
amounting to acts of bounty, of parda-nishin ( t ) women have been 

cent third persons cannot acquire Tyagaraja Mudaliar \\ V edaikanni 
rights under it against Ik’s will, (1935) 63 I. A. 126; 59 Mad, 446; 

(p) Btinku BehariShahuv, Krishlo 160 I.C. 384; A.I.R. 1936 P.C 70, 

Gohindo (1903) 30 Cal, 433. (r) Wahidtmnessa v. Surgadass 

(g) See for a recent case, Blay (1879) 5 Cal. 39. 
v. Pollard and Morris [1930] 1 K.B. (s) George Whiteclmrch, Lid. v. 

628. Where a person was told that Cavamgh [1902] A.C. 117; Ruben 
a stipulation in a written contract v. Great Fingail Consolidated [1904] 
would not be enforced, it was held 2 K.B. 712, C.A, 
that she could not be said to have (t) The current spelling n&shin is 
assented to it and therefore that the a mere blunder. It does not even 
document did not represent the real represent a current mispronunciation, 
agreement between the parties : 

11 
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9* IS. set aside. But it is certainly not necessary for this purpose to show 
that the nature of the act was not understood at all. The jurisdic- 
tion rests on a presumption of imperfect knowledge of the world 
and exposure to undue influence, making it the duty of a person 
taking a beneficial grant or contract from a parda-nishin woman to 
show that the deed was explained to her and understood by her (u), 
so that the ordinary burden of proof is reversed. These cases ac- 
cordingly belong to the head of undue influence. 

Error as to the person of the other party. — There can be no 
real formation of an agreement by proposal and acceptance unless 
a proposal is accepted by the person, or one of a class or number of 
persons, to whom it is made. Similarly the acceptance must be 
directed to the proposer, or at least the acceptor must have so acted 
as to entitle the proposer to treat the acceptance as meant for him. 
The acceptance of an offer not directed to the acceptor may occur 
by accident, as where a man’s successor in business receives an 
order addressed to his predecessor by a customer who does not know 
of the change, and executes it without explaining the facts. Here 
no contract is formed (v). But the buyer would be bound, as on 
a new contract, if after notice he treated the sale as subsisting (?o). 
This kind of case is very unusual. Acceptance intended for a per- 
son other than the person actually making the offer might possibly 
happen by accident, but in the reported cases it has been the result 
of fraudulent personation. The proposer has obtained credit, in 
effect, by pretending to be some person of credit and substance known 
to the acceptor, or the agent of such a person. In Cundy v. Lind- 
say (x), one Blenkam closely imitated the address of a known res- 
pectable firm of Blenkiron & Co., and wrote his signature so as to 
look like theirs. A dealer to whom he wrote to order goods thought, 
as Blenkarn intended, that the order came from Blenkiron & Co., and 
sent the goods to the address given. It was held by the Court 
of Appeal and the House of Lords that, as the senders thought 
they were dealing with Blenkiron & Co., and knew nothing of Blen- 
karn, and had no intention of dealing with him, there was no con- 
tract, and Blenkarn acquired no property in the goods. Accord- 
ingly an innocent buyer of the goods — stolen goods, as they really 
were — from Blenkam had no defence to an action by the original 
owners. Similarly, in a Punjab case, where A. entered into a con- 


(iw) Annoda Mohun Rai v. Bhuban 
Mohini DM (1901) 28 Cal. 546, 548. 

(v) Boulton v. Jones (1857) 2 
H. & N. 564; 115 R.R. 695. See 
Benjamin on Sale, 6th ed. 119, 120, 
where the learned author’s sugges- 
tion of some different equitable rule 
is not supported J)y his latest editors. 
The present writer (Sir Frederick 
Pollodc was never able to accept it. 


(w) 'See Mitchell v. La page (1816) 
Holt, N,P. 253; 17 R.R. 633. 

(x) (1878) 3 App. Ca. 459. 
Quaere , what would have been the 
result if by some lucky accident the 
goods had been delivered to Blen- 
kiron & Co.? It seems they might 
have treated the goods as offered to 
them. They could not, of course, 
have been b&und to accept them. 
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tract with B., a brother of C., on the representation of B. that t(C g. 13* 
was C himself, the then Chief Court of the Punjab held that the 
case came within the section, and that there was no contract bet- 
ween A. and B. (y). It may be a delicate question in a case of 
this kind, if the transaction is between parties face to face, whether 
A/s intent is to contract with the man then and there present, 
whatever he calls himself, or to contract only with C, the person 
with whom he thinks he is dealing. Some American authorities 
and one modem English decision (#) hold that an agreement with 
a person “identified by sight and hearing” is not absolutely void, 
though personation may render it voidable on the ground of fraud; 
but it is submitted that, although proof that there was no intention 
of contracting with the personator may be harder in such a case, 
the question is still a question of fact. On the same principle, if a 
man is induced to apply for shares in a company by falsely repre- 
senting it to be identical with an older company of like name, there 
is no real agreement to take the shares (a). 

As to the subject-matter of the agreement. — It is quite possi- 
ble for the parties to a contract to be under a comnjon mistake of 
this kind. If the mistake is not common, it may happen, in very 
exceptional cases, that by reason of an ambiguous name, or the 
like, each party is mistaken as to the other's intention, and neither 
is estopped from showing his own intention (ft). Otherwise a con- 
tract (assuming the other conditions for the formation of a con- 
tract to be satisfied) can be affected by such a mistake, not common 
to both parties, only where it is induced by fraud or misrepresenta- 
tion. We shall find (see below on s. 18) that wilful acquiescence in 
the other party’s mistake is equivalent to misrepresentation under 
certain circumstances. If the mistake is common, it can seldom, if 
ever, be said that there was no consent. A simpler and more cor- 
rect explanation is to say that there was an agreement subject to a 
condition understood or implied in the nature of the agreement itself, 
though not expressed, and that condition has not been fulfilled. 

It may be that at the date of the agreement the condition is already 
incapable of fulfilment by reason of some fact unknown to the par- 
ties, as in the case of an agreement for the sale of a horse which 
in fact is dead, or a specific cargo which in fact is lost. In that 
case no operative obligation ever arises under the agreement. But 
this may be the case with any conditional contract. The inter- 
position of a time of suspense, during which it cannot be known 
whether there will be an operative contract or not, can make no 

(y) fagganmth v. Secretary of & B, 815; Falck v. Williams [1900] 

State (1*886) Punj. Rec. no. 21. A.C. 176, where an offer made by 

(js) Phillips v. Brooks [1919] 2 an ambiguous code message was ac- 

K.B. 243. cepted unconditionally, but in fact not 

(a) Baitlie*s Case [1898] 1 Ch. in the proposer's sense, and there 

110. was no contract. 

(ft) Raffles v. Wichelhaus t 8 E. 
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-?8. 18, 14 . difference to the legal nature of the transaction. This particular 
class of cases, however, is specially dealt with by s. 20 of the Act. 

In many cases falling under the foregoing heads, though not 
in all, the same result may be arrived at by observing that there is 
no consideration for the promise which it is sought to enforce. 

Coercion wholly excluding consent. — Coercion might possi- 
bly be such as not only to prevent consent from being free (ss. 14, 
15), but to exclude any real or intelligent consent altogether. In 
two English cases of our own time marriages have been declared 
void, in extremely peculiar circumstances, on the ground of com- 
bined fraud and coercion having operated on the pretended wife to 
such an extent that the marriage was not her voluntary act (c). No 
case of this kind is known to have occurred in the region of ordi- 
nary contract. 

1 4 . Consent is said to be free when it is not caused 
* by — 

“Free consent”- de- ( 1 ) coercion, as defined in section 

fined. . r 

15, or 

_ * (2) undue influence, as defined in section 16, or 

(3) fraud, as defined in section 17, or 
.(4) misrepresentation, as defined in section 18, or 
(5) mistake subject to the provisions of sections 20, 
21, and 22. 

Consent is said to be so caused when it would not have 
been given but for the existence of" such coercion, undue 
influence, fraud, misrepresentation or mistake. 

Unfree consent. — Not only consent but free consent is declared 
by s. 10 to be necessary to the complete validity of a contract. The 
Act now proceeds to declare the meaning of this addition. Where 
there is no consent or no real and certain object of consent ( cf . s. 
29, below) there can be no contract at all. Where there is consent, 
but not free consent, there is generally a contract voidable at the 
, option of the party whose consent was not free. This section de- 
clares in general the causes which may exclude freedom of consent, 
leaving them to be more fully explained by the later sections refer- 
red to in the text. In one respect the language is open to objection. 
It seems, when read together with that of other relevant sections, to 
assume that there are cases in which a contract is voidable on the 
grouiid of mistake. We are not aware of any such cases. We have 

* » ■ ..... — — , ■ 

(c) Scott v. Sebright (1886) 12 where the woman thought the cere- 
, P.D. 21; Ford v.jStier [1896] P. 1, mony was only a betrothal. 



seen that certain kinds of mistake may exclude consent altogether. SB, 14* 
In such cases no real agreement is ever 'formed, or there is ho 
real object on which the parties are agreed, and the seeming agree- 
ment is wholly void. Otherwise mistake, if not induced by mis- 
representation or fraud, is inoperative. If there be any specific 
exceptions to this rule, the Act gives no clue to them ; in fact, we do 
not believe there are any. The specific provisions of the Act, how- 
ever, cover the ground sufficiently to avoid any danger of serious 
error in practice. 


IS. “ Coercion ” is the committing, orjbreatening 
lir . ■ „ . c j to commit, any act forbidden by the 
CO*™* Indian Penal Code, or the unlawful de- 

taining, or threatening to detain, any property, to the pre- 
judice of any person whatever, with the intention of caus- 
ing any person to enter into an agreement. 

Expljamtion. — It is immaterial whether the Indian 
Penal Code is or is not in force in the place where the 
coercion is employed. 


Illustrations 


A., on hoard an English ship on the high seas, causes B to enter into 
an agreement by an act amounting to criminal intimidation undei the Indian 
Penal Code. 

A. afterwards sues B. for breach of contract at Calcutta. 

A. has employed coercion, although his act is not an offence b> the law 
<if England, and although section 506 of the Indian Penal Code was not in 
force at the time when or place where the act was done. 

Extent of “Coercion” under the Act. — The words of this 
section are far wider than anything in the English authorities; it 
must be assumed that this was intended. In the original draft the 
word “ coercion ” is used but not defined. As the definition stands 
the coercion invalidating a contract need not proceed from a party to 
the contract, or be immediately directed against a person whom it is 
intended to cause to enter into the contract or any member of his 
household, or affect his property, or be specifically to his preju- 
dice. In England the topic of “duress” at common law has been 
almost rendered obsolete, partly by the genera^improvemenl in man- 
ners and morals, and partly by the development of equitable juris- 
diction under the head of Undue Influence. Detaining property is 
not duress. Two singular cases of marriage under coercion have 
been cited under s. 13 above. As to repayment under s. 72 of 
money paid under coercion (not necessarily within the present 
definition), see the commentary on that section. 

Act forbidden by. the Penal Code.— The words ° act for- 
bidden by the Indian Penal Code” make it necessary for the 
Court to decide in a ciyil action, if that branch of the section is 
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0« 15, relied on, whether the alleged act of coercion is such as to Amount 
to an offence. The mere fact that an agreement to refer matters 
in dispute to arbitration was entered into during the pendency and 
in fear of criminal proceedings is not sufficient to avoid the agree- 
ment on the ground of “coercion,” though the agreement may be 
void as opposed to public policy within the meaning of s. 23 ( d ). 
It must further be shown that the complainant or some other 
person on his behalf took advantage of the state of mind of the 
accused to apply pressure upon him to procure his consent ( e ). 
So far as we are aware, there is no Indian case decided with 
express reference to the branch of the section now under con- 
sideration (/). In Banda Ali v. Banspat Singh ( g) f the High 
Court of Allahabad refused to enforce a bond executed by a judg- 
ment debtor in favour of the decree holder to procure his release 
from custody in execution of a decree of a Court which had no 
jurisdiction to entertain the suit. The Court held that the bond 
was obtained when the judgment debtor was in duress, and it could 
be said with some amount of certainty that the decision proceeded 
on the ground (though no reasons are stated) that the alleged 
act of coercion amounted to an offence within the meaning of the 
Penal Code (/?). The judgment of the High Court, so far as it 
holds that the bond was executed under coercion, seems open to 
question as involving the assumption that the arrest of a judgment 
debtor in execution of an apparently regular decree amounts to 
the offence of wrongful confinement if the Court is ultimately 
found to have no jurisdiction. This would be a dangerous 
doctrine to adopt in India, where the majority of suitors consist 
as a rule of illiterate and ignorant persons who cannot be expected 
to understand the respective jurisdictions of the Courts of various 
grades spread over different parts of the country. In the next place, 
assuming that the defendant abetted the offence of wrongful confine- 
ment, it does not appear that he did it with the intention of causing 
the plaintiff to execute the bond, though the plaintiff may have signed 
the bond with the object of procuring his release from custody. 
There is yet another case which might be considered under the pre- 
sent head. In that case ( i ) the High Court of Madras held that an 
adoption by a Hindu widow thirteen years old (/) was not binding 


(d) Gobardhan Das v. Jai Kishen 
Das (1900) 22 All. 224; Masjidi v. 
Mussammat Ayisha (1882) Punj. 
Rec. no. 135. 

(e) 22 AH. 224, at p. 227, citing 
Jones v. Merionethshire Building 
Society [1892J 1 Ch. 173. 

(/) See, however, Amiraju v. 
Ses henna (1918) 41 Mad. 33, infra, 
note (*). 

(&) 40 IX. 352; (1882) 4 All. 
M2. 


(h) See extract from judgment of 
the District Judge, 4 All. 352, at 
p. 354. 

(i) Ranganayakamma v. Alwar 
Setti (1889) 13 Mad. 214, 

(/) The Indian Majority Act, 1875, 
does not affect the capacity of any 
person to act in matters of adoption 
(s. 2). The capacity to adopt is 
determined by the personal law to 
which the party adopting is subject 
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upon her, it having been found that the relatives of the adopted boy & 
obstructed the removal of the corpse of her husband from her house $ 
until she consented to the adoption. The decision proceeded on the 
ground that the widow's consent to the adoption was not free. The 
Court seem to have thought that the act of the relatives in obstructing 
the removal of the corpse was within the present section as beipg 
forbidden by the Indian Penal Code, but it does not appear under 
What section of the Code they would have held it punishable. The 
only section possibly applicable to obstructing the removal of a corpse 
would seem to be s. 297, which enacts inter alia that whoever with 
the intention of wounding the feelings of any person, or with the 
knowledge that the feelings of any person are likely to be wounded, 
offers an indignity to any human corpse, or causes disturbance to 
any persons assembled for the performance of funeral ceremonies, 
is liable to imprisonment or fine or both. On the facts of the case 
there could hardly be any doubt that the act was done with intent 
to wound the widow's feelings, or at any rate with the knowledge 
that her feelings would be wounded. The fact, therefore, would 
constitute an offence if obstructing the removal of the corpse could 
be regarded as an indignity offered to the corpse, or as a disturbance 
to the persons assembled to perform the funeral ceremonies. The 
act constituting coercion did not proceed from any party to the 
agreement, but the words of the section, as pointed out above, make 
this immaterial. In any event there would have been no difficulty 
in holding that the widow's consent was obtained by undue influence 
within the meaning of s. 16 of the Act. 

In a later Madras case the question arose whether if a person 
held out a threat of committing suicide to his wife and son if they 
refused to execute a release in his favour, and the wife and son in 
consequence of that threat executed the release, the release could be 
said to have been obtained by coercion within the meaning of this 
section? Wallis C.J. and Seshagiri Aiyar J. answered the ques- 
tion in the affirmative, holding in effect that though a threat to commit 
suicide was not punishable under the Indian Penal Code, it must be 
deemed to be forbidden , as an attempt to commit suicide was punish- 
able under the Code (s. 309). Oldfield J. answered the question 
in the negative on the ground that the present section should be 
construed strictly, and that an act that was not punishable under 
the Penal Code could not be said to be forbidden by that Code ( k ). 

This view seems to be correct. A penal code forbids only what it 
declares pbnishable. It might be well to amend the present section 
by jtdding after “forbidden” such words as “or an attempt to com- 
mit which is forbidden” ; but that is the business of the legislature, 
not of the Courts. The truth is that the language of the Act had 
omitted to tyke account of a singular case. 


( k ) Amirajuv. Seshama (1917) 41 Mad. 33. 
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S»v'15,T& Unlawful detaining of property.— -A refusal on the part of 
a mortgagee to convey the equity of redemption except on certain 
terms is not an unlawful detaining or threatening to detain any 
property within the meaning of this section (i). 

1®. <1)/A contract is said to be induced by “ undue 
“Undue influence^- influence ” where the relations subsist- 
, defined - ing between the parties are such that one 

of the parties is in a position to dominate the will of the 
other and uses that position to obtain an unfair advantage 
over the other. 

(2) In particular and without prejudice to the gene- 
rality of the foregoing principle, a person is deemed to be 
in a position to dominate the will of another — 

(a) where he holds a real or apparent authority 
, over the other, or where he stands in a fidu- 
ciary relation to the other; or 

(b) where he makes a contract with a person whose 

mental capacity is temporarily or permanent- 
ly affected by reason of age, illness, or men- 
tal or bodily distress. 

(3y Where a person who is in a position to dominate 
the will of another, enters into a contract with him, and the 
transaction appears, on the face of it or on the evidence 
adduced, to be unconscionable (»n), the burden of proving 
that such contract was not induced by undue influence shall 
lie upon the person in a position to dominate the will of the 
other. 

Nothing in this sub-section shall affect the provisions 
of section 111 of the Indian Evidence Act, 1872. 

Illustrations. 

(a) A., having advanced money to his son, B,, during his minority, upon 
B,’$ coming of age obtains, by misuse of parental influence, a bond from 


(0 Bengal Stone Co Ld . v. 
Joseph Hyam (1918) 27 Cal, L. J. 
78, 80-82* Detaining office books, 
etc,, left in the hands of an 
outgoing agent may, of course, fall 
under the section: Muthiah Chettiar 
v. Karuppan Chetti (1927) 50 Mad. 
786; 105 1C. 5; A.I.R. 1927 Mad* 
852, reported chiefly on an indepen- 
dent question of counsel’s authority 
to compromise. 


(«*) This condition is essential for 
throwing the burden of proof on the 
person who was in a dominating posi- 
tion. Otherwise the actual use of 
that position must be proved gs a 
fact: P oosathurai v. Kan nap pa 
Chettiar (1919) 47 LA* 1; 43 Mad. 
456; 55 I.C. 447; Mqhmud-un -Nissa 
v. Barkat-ullah (1926) 48 All. 666: 
96 I.C. 684. 
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B. for a greater amount than the sum due in respect of the advance. A. 
employs undue influence 

(b) A., a man enfeebled by disease or age, is induced, by B.'s influence 
over him as his medical attendant, to agree to pay B. an unreasonable sum 
for his professional services. B. employs undue influence 0*). 

(c) A., being in debt to B., the money-lender of his village, contracts 
a fresh loan on terms whicl\. appear to be unconscionable. It lies on B. to 
prove that the contract was not induced by undue influence. 

(d) A. applies to a banker for a loan at a time when there is stringency 
Jn the money market. The banker declines to make the loan except at an 
unusually high rate of interest. A. accepts the loan on these terms, This 
is a transaction in the ordinary course of business and the contract is not 
induced by undue influence. 

This section was substituted for the original s. 16 by the Indian 
Contract (Amendment) Act, 1899 (VI of 1899), s, 2. 

The section before it was amended stood as follows: — 



“ ' Undue influence ’ is said to be employed in the following 
cases : — 


“ ( 1 ) When a person in whom confidence is reposed by another, 
or who holds a real or apparent authority over that other, makes 
use of such confidence or authority for the purpose of obtaining an 
advantage over that other which, but for such confidence or 
authority, he could not have obtained; 


“ (2) When a person whose mind is enfeebled by old age, 
illness, or mental or bodily distress, is so treated as to m^ce him 
consent to that to which, but for such treatment, he would not have 
consented, although such treatment may not amount to coercion.**/ 

There were no illustrations appended to the old section. 
Illustrations (a)-and(b) of the present section are elementary 
laws ( o ). They were intended to be added to the section in its 
original form, but for some reason withdrawn before the Act was 
passed. Illustrations (c) and (d) are evidently intended to explain 
the application and the limits of para. 3. 


The doctrine of Undue Influence in England. — “The 
equitable doctrine of undue influence has grown out of and been 
developed by the necessity of grappling with insidious forms of 
spiritual tyranny and with the infinite varieties of fraud’' (/>). It 
applies alike to acts of pure bounty by way of gift and tolransactions 
in the form of contract which are clearly more advantageous to one 
party than to the other. In combination with other special rules 
it may even be applied to transactions which do not show on the 


(#t) Dmla Ram v. Sargha (1927) 
102 I.C 707; A.I.R. 1927 Lah. 536. 

(<?) As to the relation between 
medical attendant and patient, see 
Dent v. Bennett (183?) 4 My. & Cr. 
269; 48 R. R, A gift of this 
kind may of course (like any other 
12 


voidable transactions) become un- 
impeachable by subsequent confir- 
mation; Mitchell \ . Homfrav (1881) 
8Q.B.D. 587. 

(p) Lindle\ L.J. in Atkard v. 
Skinner (1887) 36 Ch.D, 14?, 183. 
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8, UL lace of them any “unfair advantage.” S. 16 of the Act, as it 
stood till 1899, did not adequately represent the generality of the 
. English doctrine. In fact, however, one at least of the Indian 
High Courts acted boldly and beneficially on the general principles 
of English equity without fettering itself by the precise words of 
the Act. Another defect now remedied ^was that nothing was said 
in the Contract Act about the important question of burden of proof, 
and magistrates and practitioners were left to discover for them- 
selves that the real working strength of this section could be under-^ 
stood only by reading it with s. Ill of the Evidence Act ( q ). 

The English authorities are numerous, and many of them are 
complicated by questions' on the one hand, of actual fraud (r) or 
on the other hand of breach of some special duty, such as that of 
an agent, which is independent of the state of mind of the parties. 
It will be sufficient for the present purpose to refer to a few of the 
leading authorities on the various points dealt with by the test of 
the Act. The first paragraph of the section lays down the principle 
in general terms ; the second and third define the presumptions by 
which the Court is enabled to apply the principle. It is obvious 
that the same, power which can “dominate the will” of a weaker 
party is often also in a position to suppress the evidence which 
would be required to prove more constraint in a specific instance. 
Modification of the ordinary rules of evidence is accordingly neces- 
sary to Invent a failure of justice in such cases. Where the special 
presumptions do not apply, proof of undue influence on the parti- 
cular occasion remains admissible, though strong evidence is required 
to show that, in the absence of any of the relations which are 
generally accompanied by more or less control on one side and 
submission on the other, the consent of a contracting party was not 
free. In the case of a pure voluntary gift ( though there is no general 
presumption against the validity of gifts) the proof is less difficult; 
but this is not within our subject. 

Sub-s. 1: Undue Influence generally. — The first paragraph 
gives the elements of undue influence: a dominant position and the 
use of it to obtain an unfair advantage. The words “ unfair advan- 
tage ” must be taken with the context. They do not limit the juris- 
diction to cases where the transaction would be obviously unfair as 
between persons dealing on an equal footing. “ The principle 
applies to every case where influence is acquired and abused, where 


( q ) See the judgment of the Privy 
Council in Raghunath Prasad v. 
Sarju Prasad (1923) 51 I. A. 101; 
3 Pat. 279; 82 I.C. 817; A. I. R* 
1924 P.C 60. Even now the rule 
* a$ to burden of proof seems not to 
f be always understood, see Safdarali 
( v. Nur Mahamed (1929) 118 I. C. 


737, 740; A.I.R. 1930 Sind 25. 

(r) For a curious case of this 
kind, adding nothing to the law, see 
Satgur Prasad v. Har Natain Das 
(1928) 111 I.C. 817; A. I. R. 1929 
Oudh 44. The judgment reviews 
the history of Sikh schisms and 
controversies. 
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confidence is reposed and betrayed 0 (s), or, as Sir Samuel Romiljy 
expressed it in his celebrated argument in II uguenin v. Bwtley, 
which has been made authoritative by repeated judicial approval (t), 
°to all the yariety of relations in which dominion may be exercised 
by one person over another. 0 u As no G>urt has ever attempted to 
define fraud, so no Court has ever attempted to define undue 
influence, which includes one of its many varieties 0 (u). But the 
English cases on the subject have been said by the same authority 
to be divisible into two groups, according as the charge against the 
donee (to use this word for shortness* sake) was of aggressive 
circumvention or of abusing the opportunities given by a duty. 

“ First, there are the cases in which there has been some unfair 
and improper conduct, some coercion from outside, some over- 
reaching, some form of cheating, and generally, though not always, 
some personal advantage obtained by a donee placed in some close 
and confidential relation to the donor. . . . 


u The second group consists of cases in which the position of 
the donor to the donee has been such that it has been the duty of 
the donee to advise the donor or even to manage his property for 
him. « . . In this class of cases it has been considered necessary to 
shew that the donor had independent advice, and was removed from 
the influence of the donee when the gift to him was made ° (v). 

It is an essential condition for the a pplication 'of the section 
that one of the parties should be in a position to dominate? the will 
of the other (zv). No further question arises until this is proved. 
A plea of undue influence can only be raised by a party to the 
contract and not by a third party (x). 


Sub-s. 2 : Different forms of influence. — The second 
paragraph of the present section makes a division of the subject- 
matter on a different principle, according to the origin oi the relation 
of dependence, continuing or transitory, which makes undueln- 
fluence possible. Such a relation may arise (a) from a special 
authority or confidence committed to the donee, or (b) from the 


(s) Lord Kingsdown m Smith v. 
Kay (1859 ) 7 H.L.C. 750, at p. 779. 
This was a case of general control 
•obtained by an older man over a 
younger one during his minority 
without any spiritual influence * or 
other defined fiduciary relation. 

0) (1807) 14 Ves. 28S; 9 R.R. 
•283 ; 48 R.R. 102; per Wright J. 
11893] 1 Ch. 752. 

(») Lindley L,J, in Allcard v. 
Skinner (1887) 36 Ch. D. 145 at 
P. 183. 

(v) Ibid,, at p. 181 . 

(a?) Raghmath Prasad v. Sarju 
Prasad, supra, note (<j) ; Sanwal 


Das v. Kure Mai (1927) 9 Lah. 
470; 109 I. C. 729; A.I.R. 1928 
Lah. 224; Bahore M ah ton *v. Juro 
Sahu A.I.R. 1936 Tat. 78; 160 I.C. 
1073; Gafur Mohammad v. Moham- 
mad Shartf A.I.R. 1932 P.C. 202; 
34 Bom.L.R, 1194; 36 C.W.N. 994; 
137 l.C. 893; Latif Jahan Begam v. 
Mahomed Nabi Khan A.I.R. 1932 
All. 174; (1932) AU.L.J. 9; 137 
I.C. 231; Santhappa Rat v. Santhi- 
raja A.I.R. 1938 Mad. 426; (1938) 
1 Mad.L.J. 676; 178 I.C. 563. 

(r) Kotumal v. Dvr Mahomed 
A.I.R. 1931 Sind 78. 


Ml 
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S.1& feebleness in body or mind of the donor. However, it is impossible 
to find plain and clear-cut categories for transactions which are often 
obscure and complicated, and sometimes purposely made so* Practi- 
cally the most important thing to bear in mind is that persons in 
authority, or holding confidential employments such as that of a 
spiritual, medical, or legal adviser, are called on to act with good 
faith and more than good faith in the matter of accepting any benefit 
(beyond ordinary professional remuneration for professional work 
done) from those who are under their authority or guidance. In 
fact, their honourable and prudent course is to insist on the other 
party taking independent advice (y). Following these principles, 
the High Court of Allahabad set aside a gift of the whole of his 
property by a Hindu well advanced in years to his guru, , or spiritual 
adviser, the only reason for the gift as disclosed by the deed being 
the donor’s desire to secure benefits to his soul in the next world (#). 
Similarly, where a cestui que trust had no independent advice, it 
was held that a gift by him to the trustee of certain shares forming 
part of the trust funds was void, though in the same case a gift of 
shares which did not form part of the trust funds was upheld (a)* 
The case of Wajid Khan v. Ewaz AH ( b ), in which thd Privy 
Council set aside a deed of gift executed by an old illiterate Maho- 
medan lady in favour of her confidential managing agent comes 
under this he^. And so does the case in which the Calcutta High 
Court refused to enforce an agreement executed by a poor woman 
in favour of her mookhtear by which she bound herself to give him, 
by way of remuneration for his services, one half of the property 
which she might recover by his assistance (c). The same principles 
apply to agreements for remuneration between an attorney and a 


(y) In the case of a gift from 
client to solicitor it is an essential 
condition to the validity of the gift 
that the client should have compe- 
tent independent advice: Liles v. 
Terry fl895] 2 Q.B. 679, C.A., fol- 
lowing and explaining Rhodes v. 
Bate (1865) L. R. 1 Ch. 25 2, and 
other earlier authorities: and the 
Court must also he satisfied that the 
influence has in fact ceased : Wright 
v. Carter 11903] 1 Ch. 27. It is 
hardly too much to say that such a 
gift, whatever it may be in form, is 
practically revocable. The princi- 
ple of Liles v. Terry was followed 
in Rajah Papamma Row v. Sita- 
rantayya (1895) 5 Mad, L. J, 234, 
and Vasireddi Bala Chendra v. 
Vnmya Subbaya Garu (1929) 120 
I.C 882; 1929 Mad.W.N. 360. The 
independent advice must of course 


have been given before the tran- 
saction : Mackenzie v. Royal Bank 
of Canada [1934] A. C\ '468; 151 
I.C. 981; A.I.R. 1934 P.C 210; 
Bobu Nisar Ahmad v. Raja Mohan 
Manucha (1940) 67 I. A. 431; 43 
Bom.L.R. 465; 191 I.C. 94; A. I. 
R. 1940 P.C. 204. 

(z) Manmt Singh v. Utnadat 
Pande (1890) 12 All. 523; Manbhari 
v. Sri Ram (1936) All.LJ. 1215; 
165 I.C 240; A. I. R. 1936 All. 672. 

(o) Raghunath v. Varjivatuias 
(1906) 30 Bom, 578; Knight v. Mar - 
joribanks (1849) 2 Mac, & G, 10; Z 
H. & Tw. 308> As to purchase by 
a trustee from a beneficiary, see 
Indian Trusts Act, 1882, s. 53. 

(b) (1891) 18 LA. 144; 18 Cal. 
545. 

(r) Pushong v. Mania Hahmni 
(1868) 1 B.L.R.A.C. 95. 
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client (d) t between a managing clerk in an attorney's office and a S. 
client (e), and between an elder sifter’s husband who was the 
manager of the estate and two younger sisters (/). A parent 
stands in a fiduciary relation towards his child, and any transaction 
between them by which any benefit is procured by the parent to 
himself or to a third party at the expense of the child will be Viewed 
with jealousy by courts of equity, and the burden will be on the 
parent or third party claiming the benefit of showing that the child 
in entering into the transaction had independent advice, that he 
thoroughly understood the nature of the transaction, and that he 
was removed from all undue influence when the gift was made ( g )• v 
Upon these principles the High Court of Madras refused to enforce 
against an adopted son a deed of trust of joint family property 
executed by him and his adoptive father whereby annuities were 
created in favour of certain relations of the father, in a suit brought 
by them after the father's death to recover arrears of annuities. 

The deed was executed by the son soon after he attained majority, 
and there was no evidence to show that the son had independent 
advice, or that he understood the nature of the transaction, or that 
his father's influence had ceased when the document was 
executed ( h ). Similarly, where a creditor obtains a document from 

his debtor and a third party knowing full well that the transaction 
was the result of undue influence exercised by the debtor over the 
"third party, the creditor will not be allowed to enforce the transaction 
against such third party (i). The relations subsisting between a 
tnalik and a cultivator are such that the malik is in a position to 
dominate the will of the cultivator (/). But the presumption of 
undue influence does not apply to a gift by a mother to her daughter. 

If such a gift is sought to be set aside on the ground of undue 
influence, the burden lies upon those who seek to avoid it to establish 
domination on the part of the daughter and subjection of the 
mother ( k ). It has also been held that the relation of master and 
servant is not by itself enough to show a dominant position (/). 
Age and capacity are important elements in determining whether 
consent was free in the absence of any confidential relation, but as 


(d) Brojendra Nath v. Sreemutty 
Luckhty Money (1901) 6 GW.N. 
816; Shamaldkone Dutt v. Lakshi - 
mani Debi (1908) 36 Cal, 493. 

(t) Harivalabhdas v. Bhai Jivanji 
(1902) 26 Bom. 689, 

(/) Palanivelu v. Neelamthi A. I. 
R. 1937 P.C 50; 39 Bom.L.R. 720; 
167 LG 5, 

(g) Mariam Bihi v. C. E. Maim 
(1940) RangX.R, 35; AXR. 3939 
Rang. 378; 184 LC 171. 

(h) Lakshmi Doss v. Roop Loll 
(1907) 3Q^ Mad. 169, on app, from 


29 Mad. 1. 

(*) Rama Patter v. Ling a p pa 
Gounder (1934) 58 Mad. 454; 158 
l.C. 485; A. L R. 1935 Mad. 726, 
(/) Kashi Nath v. Durga Prasad 
(1916) 1 Pat. L. J. 604. As to 
transactions between a guardian and 
a ward, soon after the ward has 
ceased to be a minor, see Guardian 
and Wards Act, 1890, s. 20. 

(k) Ismail Mussajee v. Hafiz Boo 
(1906) 33 Cal. 773; 33 I.A/ 86. 

(/) Daulat v, Gulabrao A. L R, 
1925 Nag. 369; 88 l.C. 295. • 
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S. 18. against the presumption arising from the existence of such a relation 
they count for very little (m). Qause (b) of this paragraph seems 
to include the principle, established by a series of English decisions, 
that “where a purchase is made from a poor and ignorant man at 
a considerable undervalue, the vendor having no independent advice, 
a court of equity will set aside the transaction” ( n ). Infirmity of 

body or mind on the vendor's part will make it still morel difficult 
to uphold any such contract. There is no absolute rule as to the 
necessity or sufficiency of independent advice. It is not the only 
possible proof of a donor's competence and understanding; on th& 
other hand, advice relied on to support the transaction must not 
only be independent, but “must be given with knowledge of all 
relevant circumstances and must be such as a competent and honest 
adviser would give if acting solely in the interests of the donor” ( o ). 
As to the effect of inadequacy of consideration see s. 25, expl. 
2, below. 

Mental distress. — “ A state of fear by itself does not consti- 
tute undue influence. Assuming a state of fear amounting to men- 
tal distress which enfeebles the mind, there must further be action 
of some kind, the employment of pressure or influence by or on 
behalf of the other party to the agreement.” The mere fact, there- 
fore, that a submission was executed by the defendant during the 
pendency and under fear of a criminal prosecution instituted against 
him by the plaintiff will not avoid the transaction on the ground * 
of “undue influence.” It was so held by the High Court of 
Allahabad ( p ) in a case decided under the old section. The deci- 
sion would, it seems, be the same under the section as it now stands. 

It could not be said in the case above that the plaintiff was in a 
position to dominate the will of the defendant merely by reason of the 
fact that criminal proceedings had been pending against the defend- 
ant at the time when the submission was executed by him ; but assum- 
ing that he was there is nothing to show in the facts of the case that 
the plaintiff used any such position to obtain an unfair advantage 
over the defendant. “The law says that (1) not only the defend- 
ant must have a dominant position , but (2) he must use it” ( q ). 
Both these elements were present in the case where the High Court 
of Madras refused to enforce an agreement entered into by a Hindu 


(m) Rhodes v. Bate (1866) 
1 Ch. 252, at p. 257. 

(n) Per Kay J., Fry v," Lane 
(1888) 4 Ch.D. 312, 322. 

( o ) Inc he Noriah v. Shaikh AUie 
Bin Omer [1929] A.C. 127, 135; cp. 
the other judgments of the Privy 
Council cited under "Transactions 
with Parda-nishin women" below, 
and Ram Sumran Prasad v. Gohind 
Das (1926) 5 Pat. 646, 661; 99 I.C. 
782; A.I.R. 1926 Pat. 582, where 


the substantial question was of Hindu 
law . 

(p) Gobardhan Das v. Jai Rishctt 
Das (1900) 22 All. 224. See also 
Masjidi v. Mussammat Ayisha (1882) 
Punj. Rec. no. 135. 

(q) Amjadennessa Bibi v. Rahim 
Buksh (1915) 42 Cal. 286. See also 
Bara Estate, Ltd . v. Anup Chand 
(1917) 2 Pat.L.J. 663, at p. 670; 
41 I.C. 337. 
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widow to adopt a boy to her husband, it appearing cm -evidence Si Ifo 

that the relatives of the boy obstructed the removal of her husband's ^ 
corpse from the house unless she consented to the adoption (r). 

The same elements are also to be found in the case where the Allaha- 
bad High Court set aside a deed of gift executed by an indigent 
Brahman to a temple of which the defendant had charge, it having 
been found that the gift left the donor without any means, and that 
the defendant had motives of personal gain in procuring it. The 
gift was made while the donor was living in the defendant’s house, 
where he was fed and maintained by him, and during the pendency 
of a suit to recover the property prosecuted by the defendant on 
behalf of the donor at his own expense (s). An aged father exe- 
cuted deeds of gift and a wakfnama at a time when he was in a 
weak state of mind as the result of a long drawn out illness. These 
transactions were brought about at the instance of his son and had 
the effect of depriving the other members of the family of their 
just share of the inheritance. As it was proved that the son 
was in a position to dominate the will of the father and that he used 
that position to his own advantage, the deeds of gift and the zmkf- 
nama were set aside (t). 

In a Madras case where the plaintiffs agreed to relinquish their 
right to a religious office in favour of the defendant in considera- 
tion of the latter withdrawing a charge of criminal trespass pre- 
ferred against them, it was held that the agreement was voidable, 
the charge of trespass being false, and the sole cause for entering 
into the agreement being “the well-founded terror of the influ- 
ence of the prosecutor and of the civil death which would probably 
result from his proceedings'’ (u). Similarly where criminal pro- 
ceedings were threatened against a mookadam for misappropriation 
of his master's moneys, and a bond was passed by an ignorant 
Hindu widow who had brought him up as her son to save him from 
the threatened prosecution, it was held that the agreement was not 
binding upon the widow, she having had no independent advice (t;). 

See s. 19a, ill. (a). 

Proof of undue influence. — In dealing with cases of undue in- 
fluence there are four important questions which the Court should 
consider, namely, ( 1 ) whether the transaction is a religious transac- 
tion, that is, whether it is a thing which a right-minded person might 
be expected to do; (2) whether it was improvident, that is to say, 
whether it shows so much improvidence as to suggest the idea that 
the donor was not master of himself and not in a state of mind to 


(r) Rang ana yakamma v. AJwar 
Setti (1889) 13 Mad. 214. 

( s ) Sital Prasad v. Parhhu Lai 
(1888) 10 Alt. 535. 

<0 Abdur Rauff v. Aymona Bibi 
A.I.R; 1937 Cal. 492. 


(w) Pudishary Krishmti v. Karam- 

pally (1874) 7 M.H.C 378. 

(v) Kessowji v. Hurjittan (1887) 
11 Bom. 560. See also Rangmth 
v. Govind (1904) 28 Bom. 639. 
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8. 18* weigh what he was doing; (3) whether it was a matter requiring* 
a legal adviser ; and (4) whether the intention of making the gift 
originated with the donor ( w ). All these are questions of fact (x). 

Transactions with Parda-nishin women, — From a time be- 
fore, though not long before, the passing of the Contract Act, some 
m of the High Courts, with a certain amount of support from the 
Privy Council, have treated parda-nishin women (sometimes in 
terms only Hindu women, but in fact those concerned are not al- 
ways Hindus) as a class of persons specially exposed to undue in- 
fluence, and have gone near to laying it down as a rule of law that 
every one dealing with a parda-nishin woman is bound to show affir- 
matively that she understood the nature of the transaction, and that 
the terms were fair. The rule was stated by the late Sir W. Rat- 
tigan, in a paper where he forcibly criticised this policy (y), to 
have been first announced in 1867 in a Calcutta case not regularly 
reported. “ It does not necessarily follow,” Sir W. Rattigan ob- 
served, “that a native woman simply because she sits behind the 
parda , is to be placed in the same category as the ‘weak, ignorant, 
and infirm persons' whom the Court of Chancery, under a proper 
interpretation of its approved practice, is accustomed to protect. On 
the contrary, it is common experience to find in India parda ladies 
who are highly intelligent, strong minded, and who possess ex- 
cellent business capacity, and contrive to manage large estates with 
great success. To adopt a sweeping generalisation, and to hold that 
every parda-nashin lady who enters into any commercial transac- 
tion, or who makes a disposition of her property, is presumably the 
victim of ‘ undue influence/ is to make an Assumption which is 
, contrary to actual facts, and to cause the law to be abused for the 
purpose of avoiding bona fide engagements.” 

In the earliest Privy Council decision on the subject, where a 
Mahomedan lady sued to recover from her husband the value of 
Company's paper of a considerable amount alleged to have been 
endorsed and handed over to him to receive interest thereon, and the 
defence was that he had purchased the paper from his wife, it 
was held by their Lordship that, though the wife failed to prove 
affirmatively the precise case set up by her in the plaint, the burden of 
proof was upon the husband to show, the plaintiff being a parda- 
nishin, that the sale was a bom fide one for value, and that upon the 

(tu) Per Lord Macnaghten in such a case as Narayana Dass Bala > 
Mahomed Buksh v. Hosseini Bibi krishm v. Buchraj Chords S auteur 
(1888) 15 Cal. 684, at pp. 698-7P0; (1927) 53 MadX.T. 842; 106 I. C 

15 I. A. 81, at pp. 92-93. The.se 315; A. I. R. 1928 Mad. 6, though 
questions obviously do not arise the facts may call for a careful judg- 
where there is neither proof nor ment; another such is Parbhu v. 

' presumption yf any one’s influence, Putin (1926) 3 Luck, 144; 95 I.C. 
see Venkataratm Aiyar v. Krishn - 995; Tirath Ram v. Harbhajan Singh 

arnmal (1927) 52 Mad.LJ. 20; 99 A.T.R, 1935 Lah. 479; 158 1C. 257. 
I.C, 571; AJ.R. 1927 Mad. 255, (y) Jouru. Comp. Legist, Decem- 

(x) There is really no law in e.g . her, 1901, pp. 252 , 257, 258/ 
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evidence he had failed to satisfy the burden (*) . A few years later ft 1® 
it was declared by the same tribunal that, as regards deeds taken 
from pmda women, the Courts have always been careful to see 
4 * that the party executing them has been a free agent, and duly 
informed of what she was about ” {a). It is not sufficient to show 
that a document executed by a parda-nishin woman was read out 
to her; it must further be shown that it was explained to her or 
that she understood its conditions and effect (b) ; and the explana- 
tion must include all material points as well as the general nature 
of the transaction ( c ). The reason is that the ordinary presumption 
that a person understands the document to which he has affixed 
his name does not apply in the case of a parda-nishin woman (d). 

The law as to the burden of proof is summarised in a decision 
of the Privy Council (e): <( In the first place, the lady was a parda - 
nishin lady, and the law throws around her a special cloak of pro- 
tection. It demands that the burden of proof shall in such a case 
rest, not with those who attack, but with those who found upon 
the deed, and the proof must go so far as to shew affirmatively 
and conclusively that the deed was not only executed by, but wtfs 
explained to, and was really understood by the grantor. In such 
cases it must also, of course, be established that the deed was not 


(.s) Moonshee Basloor Ruheem v. 
Shunt so onissa Begum (1867) 11 M. 
I. A. 551. A mortgage of property 
belonging to male and female mem- 
bers of a Mahomedan family by the 
males does not operate as a transfer 
of the interest of the females, be- 
cause the management of the pro- 
perties is left in the hands of the 
males: Asimq Bihi v. Shamafanand 
(1913) 40 Cal. 378 IPX.]. 

(a) Geresh Chunder v. B hug go- 
butty (1870) 13 M. I. A. 419, 431; 
Sudisht Lai v. Sheobaral Koer (1881) 
8 I. A. 39; 7 Cal. 245; Behari Lai 
v. Habtba Bihi (1886) 8 All. 267; 
Annoda Mohun Rai v. Bkuban 
Mohini Debi (1901) 28 I. A. 71; 28 
Cal. 546. 

(b) Shambati Koeri v. Jago Bibi 
<1902) 29 I. A, 127; 29 Cal. 749; 
Sham Koer v. Dah Koer (1901) 29 
I. A. 132; 29 Cal. 664; Mirca Sajjad 
Husain v. Nawab Wkusir AH Khan 
<1912) 39 I. A. 1S6 i Kali Baksh v. 
Ram Gopal (1913) 41 LA. 23, 29; 
36 All. 81, 89; 21 I. C. 985; Sri 
Kishan Lai v. Kashmiro (1916) 14 
All. L. Jf. 1236; 34 L C. 37 \P. 
C,]; Sumsuddm v. Abdul (1907) 
31 Bom. 165. 

U) Farid-un~Ni$a v. Mukhtar 

13 


Ahmad (1925) 52 I. A. 342; 89 LG 
649; A.I.R. 1925 PX 204; cp. 
Barkatunnissa Begum v. Debt Baksh, 
also a PX. appeal, (1927) 31 CW. 
N. 693 ; 25 AilXJ 314; 101 IX. 
29; A.I.R. 1927 PX. 84, followed 
in Ram Sundar Saha v. Raj Kumar 
Sen Choudhury (1927) 55 Cal. 285; 
104 IX. 527; A.I.R 1927 Cai. 889, 
in the case of a man $aid to be of 
weak intellect, who was held on the 
evidence to have been sufficiently in- 
formed and protected. 

( d ) Ashgar AH v. Delroos Banoo 
Begum (1877) 3 Cal. 324; Mariam 
Bibi v. Sakina (1892) 14 All. 8; 
Acchhan Knar v. Thakur Das 
(1895) 17 A11. 125; Hoti Lai v . 
Musammat (1903) Ptinj. Rec. no. 
77. In Ashgar All’s case the Privy 
Council set aside a tauHatmma exe- 
cuted by a Mahomedan lady on the 
false representation that the effect of 
the document was what she desired. 
The case looks very like one of posi- 
tive fraud. 

(e) Kali Bakhsh v. Ram Gopal, 

supra , note (b) ; Farid-un~Ntsa v. 
Mukhtar Ahmad, supra, note (c) ; 
Muhammad Ibrahim v. Untatullah 
Jan, (1917) Punj. Rec. no, 90, 
p. 350 ; 391. C 798, * 
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tt. signed under duress, but arose from the free and independent will 
of the grantor. The law as just stated is too well settled to be 
doubted or upset.” 

More lately, on an attempt to repudiate a parda-nishin woman’s 
compromise of a litigated family dispute, Lord Buckmaster said (f) : 
** It is not necessary — indeed, it is undesirable — to insist in such 
cases upon a test which depends upon a clear understanding of each 
detail of a matter which may be greatly involved in legal techni- 
calities. It is sufficient that the general result of the compromise 
should be understood, and that people disinterested and competent 
to give advice should, with a fair understanding of the whole mat- 
ter, advise the lady that the deed should be executed.” 

Some Indian decisions suggest that a deed of gift by a parda- 
nishin woman is invalid in the absence of proof that she had inde- 
pendent advice. But in Kali Bakhsh v. Ram Gopal (g) the Privy 
Council held that there is no rule of law of the absolute kind above 
indicated. “ The possession of independent advice, or the absence 
- of it, is a fact to be taken into consideration and well weighed on 
a review of the whole circumstances relevant to the issue of whether 
the grantor thoroughly comprehended, and deliberately and of her 
own free will carried out, the tramsaction. If she did, the issue 
is solved and the transaction is upheld ; but if upon a review of the 
facts which include the nature of the thing done and the training 
and habit of mind of the grantor, as well as the approximate 
circumstances affecting the execution — <if the conclusion is reached 
that the obtaining of independent advice would not really have 
made any difference in the result then the deed ought to stand. 
The present, in their Lordships’ judgment, appears to be a case of 
that kind. .... In short their view is that if independent 
outside advice, which is an essentially different thing from indepen- 
dent outside control, had been obtained, the lady would have acted 
just as she did. Much as their Lordships support and approve of 
the protection given by law to a parda-nishin lady, they cannot trans- 
mute such a legal protection into a legal disability. She might, 
especially if the outside adviser had been a lawyer, have altered 
the shape or form of the transaction, but in substance and result 
she would have carried out the same purpose and will as are 
expressed by the deed under challenge. They refer to the judg- 
ment of Lord Macnaghten in Mahomed Buksh Khan v. Hosseni 
Bibi " ( h ). See under "Proof of undue influence ”, above. 


(/) Sunil aka! a Debt v. Dhara 
Stmdari DeU (1919) 46 I. A. 272, 
478; Paitu Kumari v. Nirmal Kumar 
A-Ut. 1939 Cal. S69; 43 C.W.N. 
907; 185 LC. 691, 

(ff) Supra, note (b). (In this 
case th£ Privy Council upheld a gift 
by a parda-nishin woman of about 


one half of her estate to her para- 
mour's son on the ground that there 
was no undue influence) ; Keshub 
Lull v. Radha Raman '(1913) 17 C. 
W.N. 991; Mahatur Prasad v, Taj 
Begum (1915) 19 C.W.N. 162. 

(h) (1888) 15 I. A. 81; 15 Cal. 
684. In this case the charge of 
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, It should be noted that “the undue influence which may affect A, -It 
a pardm-nashin lady’s understanding of a document may proceed 
from a third party,” It was so held by Jenkins C.J., in a ease 
Where a mortgage of her property by a parda-nishin woman to a 
creditor of her husband was set aside, the undue influence having 
proceeded from the husband («), 

It appears that most, if not all, of the decisions could have 
been arrived at without the aid of any general presumption, on such 
grounds as that the act was done under the influence of marital con- 
trol, or actual fraud or misrepresentation, or even in total ignor- 
ance of its nature and effect. The only thing in English law that 
seems analogous to the treatment of a parda-nishin woman’s deal- 
ings as presumably invalid is the treatment of dealings with “expec- 
tant heirs” by Courts of Equity, where fraud is said to be “ pre- 
sumed from the circumstances and condition of the parties contract- 
mg.” But this equitable doctrine is peculiar, and depends, in part 
at any rate, on reasons not existing in India (/). 

A number of other cases relating to parda-nishin women are 
collected in foot-note (k). They do not lay down any rules differ- 
ing in principle from those discussed above, but illustrate various 
aspects of the rules. With the gradual relaxation of the custom of 
parda and the spread of education, the cases on the subject will 
become of less and less importance. 

Who is a Parda-Nishin. — The expression “ parda-nishin ” 
connotes complete seclusion. It is not enough to entitle a woman 
to the special care with which the Courts regard the disposition 
of a parda-nishin woman that she lives in some degree of seclu- ' 

undue influence was discredited by I.R. 1931 P.C. 303; Ramanamma 
being made as an after thought and v. Vtranna A.I.R 1931 PC. 100; 
not by the lady herself who was the 35 C.W.N. 633 ; 33 Eom.L.R 960; 
original plaintiff, but by her repre- 131 I.C 401 [Independent advice] ; 
sentative after her death. Cp. Bar- Nawab Sikander Begam v. Zulfikar 
k at minis sa Begum v. Debi Bakhsh Wait Khan A.I.R. 1938 P.C. 38; 

A.I.R, 1927 P.C. 84; 31 C. W. N 40 Bom. L. R. 697; 172 I.C. 720 

693; 101 I.C. 29; Laia Kundan Lai (Independent advice}; People's Bank 

v. Mst. Musharrafi (1936) 63 I, A. of Northern India v. Ghulam Jan 

336; 11 Luck. 346; 163 I.C. 156; A.I.R. 1938 P. C. 276; (1938) 2 

A.I.R. 1936 P. C. 207. Mad.L.J. 902; 176 I.C. 773 [Inde- 

(t) Badiatannessa Bibce v, Arnbika pendent explanation]; Larhmeshwar 

Charm (1914) 18 C.W.N. 1133. Sahai v. Moti Rani A. 1. R. 1939 

cf. Bank of Montreal v. Stuatl P.C. 157; 41 Bom.L.R. 1068 ; 43 

[191U A,C. 130. C.W.N. 729; 181 I.C. 3S9 [Mistaken 

(/) See Pollock, Principles of view of deed]; Hem Chandra Roy 
Contract, 11th Ed., 506 sqq, Q'Rffrke Choudhury v. Suradhani Debya 
v. Botingbroke (1877) 2 App. Ca. Chaudhuram (1940) 67 I. A. 309; 

814,* marks the limit of its apple- (1940) 2 Cal. 436; 189 I.C. 509; A. 

I.R. 1940 P.C. 134 [Effect of whole 
, (*) Tara Knmari V. Chandra document must be understood] ; Bank 
Matdeshwar (1931) 58 I. A. 450 ; 34 df Khulna v. Jyoti Prokash Mitra 
Bom.L.R, 223; 134 I.C. 1076; A (1940) 67 LA. 377; (1940) Kar. P.C. 
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a. i4 sion (I), Thus a woman who goes to Court ami gives evidence, 
who "fixes rents with tenants and collects rents, who communicates, 
when necessary, in matters of business, with men other than mem- 
bers of her own family, could not be regarded as a parda-nishin 
woman («*). In Hodges v. The Delhi and London Bank («), a 
Privy Council case, it was said : “ It is abundantly clear that Mrs. 
Hodges was not a parda-nishin. The term quasi- farda-nishin seems 
to have been invented for this occasion. Their Lordships take it 
to mean a woman who, not being of the parda-nishin class, is yet 
so close to them in kinship and habits, and so secluded from ordi- 
nary social intercourse, that a like amount of incapacity for busi- 
ness must be ascribed to her, and the same amount of protection 
which the law gives to parda-nishins must be extended to her. The 
contention is a novel one, and their Lordships are not favourably im- 
pressed by it. As to a certain well-known and easily ascertained 
class of women, well-known rules of law are established, with the 
wisdom of which we are not now concerned; outside that class it 
must depend in each case on the character and position of the indi- 
vidual woman whether those who deal with her are or are not 
bound to take special precautions that her action shall be intelli- 
gent and voluntary, and to prove that it was so in case of dispute.” 

Sub-s. 3: Rule of evidence. — The third paragraph of the 
present section does not lay down any rule of law, but throws the 
burden of proving freedom- of consent on a party who, being in a 
•dominant position, makes a bargain so much to his own advantage 
that, in the language of some of the English authorities, it “ shocks 
the conscience.” Money-lending cases are those chiefly contem- 
plated (see illustration (c) ). Tt must not be supposed, however, 
that there may not be other forms of unconscionable bargain within 
the mischief and the remedy of this enactment (o). 

“Unconscionable bargains.” — Illustration (c) contemplates 
the case of a person already indebted to a money-lender contracting 
a fresh loan with him on terms on the face of them unconscionable. 
In such a case a presumption is raised that the borrower’s consent 
was not free. The presumption is rebuttable, but the burden of 
proof is on the party who has sought to make an exorbitant profit 
•of the other’s distress. The question is not of fraud, but of the 


341; 189 I.C. 890; A.I.R. 1940 P. 
C. 147 [Execution of de$d must be 
result of conscious act]. 

(/) Shaik Ismail v. Amirbibi 
<1902) 4 Bom.L.R. 146, 148. 

(m) Ismail Mussajee v. Hafiz 
Boo (1906) 33 I. A. 86; 33 Cal. 773, 
783; Shaik Ismail v. Amirbibi (1902) 
4 Bom.L.R. 146. 

(*) (1901) 27 I. A, 168, at pp. 
375-6; 23 All. 137 at p. 145. If it is 


intended to challenge the assertion 
that a person is of the parda-nishin 
class, the matter must be pleaded 
and put in issue ; Bank of Khulna v, 
Jyott Prokash Mitra, supra, note 
(&) . 

(o) E.g. Thakurji Maharaj v. 
Ram Dei (1930) 123 I.C. 175; A. 
I. R. 1930 P. C. 139 (merely cm 
facts) . 
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unconscientious use of superior power. Inadequacy of consldefi- ft. l(t~ 
tion, though it will not of itself avoid a contract (s. 25, expl. 2, 
below), has great weight in this class of cases as evidence that the 
contract was not freely made. “ Inadequacy of consideration in 
conjunction with the circumstances of indebtedness and ignorance 
were facts from which it would have been as permissible before 
the amendment of [this section] to infer the use of undue influence 
as it would be since that amendment ” (/>). Relief in cases of tin- ' 
conscionable bargains is an old head of English equity. It was for- 
merly associated in a special manner with sales of reversionary in- 
terests, which the Court was eager to restrain; and for some time 
it was the doctrine of the Court that a sale of any reversionary 
interest, if proved to have been made for only a little under the 
value, must be set aside without further inquiry. This rule was at 
last found so inconvenient that it was abolished by statute. But the 
general principles of equity in dealing with what are called “ catch- 
ing bargains ” remain, and the third clause of the section now be- 
fore us is apparently intended to embody them. In fact, the Indian 
High Courts had acted on these principles, both before and since 
the passing of the Contract Act, without any express authority 
of written law. Thus, where the interest was exorbitant, relief was 
granted by reducing the rate of interest in cases where the loan 
was made to an illiterate peasant (q), and to a Hindu sixteen 
years old (r) (but not' a minor according to the Hindu law). And 
where an heir to an estate borrowed Rs. 3,700 to enable him to 
prosecute his claim at a time when he was without even the means 
of subsistence and gave the lender a bond for Rs. 25,000 to be paid 
after receiving possession of the property, the Court held that the 
bargain was hard and unconscionable, and gave the lender a detree 
for Rs. 3,700, with interest at 20 per cent, per annum (s'). Acting 
upon the same principles, the High Court of Bombay held that a 
covenant in a mortgage executed by illiterate peasants in favour 
of a money-lender to sell the mortgaged property to the mortgagee 
at a gross undervalue in default of payment of interest was inequit- 
able and oppressive, and the mortgage was set aside to that ex- 
tent ( t ). After the amendment of the present section, the High 
Court of Allahabad disallowed compound interest payable at 2 per 

(p) Bhimbhat v. Yeshivanlroo which fixes the age of majority at 

(1901) 25 Bom, 126, 128. eighteen, was passed on 2nd March, 

(q) Lalli v. Ram Prasad (1886) 1875. 

9 All. 74. See also the observations (s) Chunni Kwr v. Rap Singh 
of &e Privy Council in Kant ini v. (1888) 11 All. 57, confirmed on ap- 
Kaliprossumo Ghase (1885) 12 I. A. peal sub nom. Raja Mokkam Singh 

215, at pp. 225-6; 12 Cal. 225, 238, v. Raja Rup Singh (1893) 20 I.A. 

239; where the loan was made to a 127; 15 All. 352. See also Hussain 

parda-mshm lady. Bakhsh v. Rahmat Hussain (1888) 

(r) Mothoormohun Roy v. Soo- 11 All. 128. 

rendro Narain Deb (1875) 1 Cal. (<) Kedari Bin Ranu v. Atma- 
108. The Indian Majority Act, rambhat (1866) 3 B.H.C.A.C. 11. 
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1$. cent per mensem with monthly rests in the case of a bond executed 

by a spendthrift and a drunkard eighteen years old (%)« And 

* where a person twenty-eight years old, the son of a wealthy father, 

but of profligate habits and greatly in need of money, his father 

having refused to provide him with any money, executed a bond to 
secure a sum of Rs. 500 with interest at the rate of Rs, 37-8-0 per 
cent per annum with six-monthly rests, with a stipulation that the 
borrower should not be empowered to pay the money within three 
years, and if he did pay within three years, he should nevertheless 
be obliged to pay three years’ interest at the rate above mentioned, 
the same Court held that the bargain was unconscionable, and gave 
the lender a decree for Rs. 500 with simple interest at the rate of 
24 per cent, per annum ( v ). Where a poor Hindu widow bor- 
rowed Rs. 1,500 from a money-lender at 100 per cent, per annum 
for the purpose of enabling her to establish her right to maintenance, 
the High Court of Madras allowed the lender interest at 24 per 
cent. Similarly, where a talukdar, who had been declared a 

“disqualified proprietor ” under the provisions of the Oudh Land 
Revenue Act, 1876, and whose property was placed in the charge 
of the Court of Wards on the ground of his indebtedness and 
consequent inability to manage it, executed a bond for Rs. 10,000 
repayable with interest at 18 per cent, per annum, and compound 
interest in default of payment of instalments, the Privy Council 
disallowed compound interest on the ground that the position of 
the parties was such that the lender was “in a position to domi- 
nate the will ” of the borrower, and that the charging of compound 
interest in the circumstances of the case was “ unconscionable ” ( x ). 
The relief, however, has not been confined to money-lending tran- 
sactions, and so far back as the year 1874 the Privy Council set 
aside a bond obtained by a powerful and wealthy banker from a 


(u) Kir pa Ram v. Sami~ud~din 
<1903) 25 AU. 284. 

(v) Balkishan Das v. Madan 
Lai (1987) 29 All. 303, Doubted 
in Ketimmta v. Arithulai (1913) 36 
Mad. 533, at p. 537; 22 I.C. 769. 

(w) Rannee Amapurm v. Swami- 
naiha (1910) 34 Mad, 7. See further 
as to the test of what is excessive : 
Din Muhammad v. Badri Nath 
(1929) 120 I.C. 417. Exact defini- 
tion is not possible : Ramkishun Ram 
v. Bansi Singh (1929) 116 I.C. 43; 
10 P.L.T. 322; A.I.R. 1929 Pat 
340. 

<ar) Dhanipnl Das v. Maneshar 
1 Bakhsh Singh (1906) 28 All, 

570; 33 I. A. 118; Maneshar 

JBaksh Singh v. Shadi Lai (1909) 
36 It A. 96; 31 All. 386. The same 
principle has been applied where two 


persons who were under arrest for 
non-payment of Government revenue 
obtained from the tahsildar tem- 
porary release to go to a money- 
lender, and subsequently borrowed 
Rs. 99 from the moneylender and 
executed a mortgage-bond bearing 
compound interest at the rate of 
37 J4 per cent, per annum with half- 
yearly rests. In a suit by the money- 
lender to recover the amount the 
Court held that the bargain was un- 
conscionable, and allowed 18 per 
cent, compound interest: Baldeo 
Singh v. Bulaki Das (1910) 7 All, 
L. J, 591: Abdul Majid v. Khirode 
Chandra Pat (1915) 42 Cal. 690; 29 
I.C, 843, is disapproved by the Privy 
Council, Raghmath Prasad v. Sarju 
Prasad <1924) 51 LA. 101, 108; 82 
I.C. 817; AXR 1924 P.C 60. 
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young zamindar who had just attained his majority, and had np ft, 1ft 
independent advice, by threats of prolonging litigation commenced 
against him by other persons with the funds and assistance of the 
banker (y). Three years later the same tribunal set aside an t£*w- 
noma executed by a minor and another who had just come of 
age of half of their property in favour of the defendants, who 
had no title to the property, and who had taken possession thereof 
by show of force and with the assistance of a large body of re- 
tainers (ar). Similarly, where the plaintiff, an illiterate agricul- 
turist heavily indebted to the defendant, who was a money-lender, 
passed a sale-deed to the defendant of his lands worth thrice the 
amount of the debt under pressure of payment, the High Court of 
Bombay ordered by its decree that the sale should be set aside 
on the plaintiff paying to the defendant the debt owed by him with- 
in a fixed period (a). But the question whether a transaction should 
be set aside as being inequitable depends upon the circumstances 
existing at the time of the transaction, and not on subsequent 
events (6). 

As between parties on an equal footing high interest, and even 
the holding of securities for a greater sum than has been actually 
advanced, will not suffice to make the Court hold a bargain un- 
conscionable. Where both the parties to a mortgage were money- 
lenders, and the mortgage purported to be a security for Rs. 5,000 
as principal and Rs. 1,250 saziw in lieu of interest repayable by 
seventy-two instalments, it was held that, though the interest on an 
instalment in arrear was to run at 24 per cent, per annum, and though 
the mortgagee retained Rs. 100 on account of khichadi (bonus) 
out of the Rs. 5,000 purporting to have been advanced to the mort- 
gagor, the transaction was not unconscionable, regard being had to 
the fact that it was the practice of the mortgagor himself to make 
advances on similar terms (c). Similarly, though the agreement 
be by a mortgagor for sale of his equity of redemption to the 
mortgagee upon onerous terms, the Court will not therefore refuse 
specific performance if the bargain is not unconscionable and there 
is no evidence to show that the mortgagee took an improper advan- 
tage of his position or of the mortgagor’s difficulties (d ). 4 


(y) Che dam bar a Chetiy v. Renja 
Krishna Muthu (1874) 1 I. A. 241; 
13 B.L.R. 509. 

(s) Prem Narain Singh v. Paras- 
ram Singh (1877) 4 I. A. 101, 

(a) Bhimbhat v. Yeshwantrao 
(1901) 25 Bom. 126. For a case of 
gift by a person of weak intellect, see 
Tribuvan Daft v. Someshwar Datt 
A.I.R. 1931 Otidh 34; 130 I.C 119. 

(h) Ganga Baksh v. Jagat Baha- 
dur Singh (1895) 22 I.A. 153; 23 
Cal, IS. 


(r) Hari Lahu Patil v. Ramji 
Valad Pandit (1904) 28 Bom. 371. 
As to the rate of interest, cp. Lata 
Balia Mai v. A had Shah (1919) 21 
Bom.L.R. 558; 48 I.C. 1,' where 
the Privy Council held 2 per cent, 
per mensem not to be unusual, also 
that compound interest was not 
necessarily unconscionable : Diala 
Ram v. Sargha (1929) 114 I.C 693; 
A.I.R. 1928 Lah. 949. 

(d) Davis v. - Maung Shwe Go 
(1911) 38 I.A, 155; 38 Cal. 805. 
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MJ 16. On examining the cases relating to money-lending transactions 

cited in the preceding paragraph, it will be observed that in each 
- of them the lender was “in a position to dominate the will” of the 

borrower, and the bargain was “unconscionable” within the mean- 
ing of cl. (3) of the present section. It is only the concurrence of 
these two elements that can justify the Court in granting relief to 
the borrower (<?), The mere fact that the rate of interest is exorbi- 
tant is no ground for relief under this section (/), tMess it be 
shown that the lender was in a position to dominate the will of the 
borrower. And it is now finally held by the highest tribunal that 
urgent need of money on the part of the borrower does not of it- 
self place the lender in a position to dominate his will within the 
meaning of this section ( g ). In fact, even before the decision of 
the Privy Council, the Courts of India consistently declined to in- 
terfere except in two cases which must now be taken as over- 
ruled ( h ) where relief was claimed against an exorbitant rate of 
interest on the ground that the borrower was in urgent need of 
money. Upon the same principle the fact that a person parts with 
his properties for what he considers an unduly low price owing to 
his pressing necessities is not a ground for setting aside the aliena- 
tion, unless it be shown that the alienee was in a position to domi- 
nate the will of the alienor (t). “If people with their eyes open 
choose wilfully and knowingly to enter into unconscionable bar- 
gains, the law has no right to protect them.” Hardship alone is 
not enough (/). The law on this subject, however, has been con- 

(e) Poosathurai v. Kannappa Manohar Lai (1927) 102 LC. 2 83. 

Chettiar (1919) 47 I. A. 1; 43 Mad. (h) Madho Stuff h v. Kasht Ram 
456, see text of s. 16, above. (1887) 9 All. 228 and Poma Dongra 

(/) As to relief where a stipu- v. William Gillespie (1907) 31 Bom. 

lation for the payment of interest 348. The decision in Madho Singh's 

amounts to a penalty, see s. 74, be- case was expressly dissented from by 

low, and the notes thereon. the High Court of Calcutta in 

(g) Sundar Koer v. Rat Sham Umesh Chandra's case. In Poma 

Krishen (1907) 34 I. A. 9; 34 Cal. Dongra' s case the point of law, if 

150; Ganesh v. Vishnu (1907) 32 any, for which the case was report- 

Bom, 37; Umesh Chandra v. Golap ed must have been as here assumed; 

Lai (1903) 31 Cal. 233; Chatring v. but, as only the judgment is given, 

Whitchurch (1907) 32 Bom. 208; it is impossible to say whether On 

Debt Sahai v. Ganga Sahai (1910) the facts the decision was or was not 

32 All. 589; Meghraj v. Ganga justified. 

Rakhsh (1910) 7 All. L. J. 729 ; 7 (i) Sundarambal v. Y ogavana- 

I.C. 286; Meghraj v. Hargayan gurukkal (1915) 38 Mad. 850 ; 23 

(1910) 7 All. L. J. 655 ; 7 I.C. 261; I.C. 72. 

Sri Chand v. Niader Singh (1911) (;) Mackintosh v. Wingrove 

8 All.LJ. 407; 10 LC. 14; Kesa - (1879) 4 Cal. 137; Satish Chunder 

vulu v. Arithutai (1913) 36 Mad. v. Hem Chunder (1902) 29 Cal. 

533 ; 22 I. C. 769; Pomusami v, 823; Umesh Chandra v. Golap Lai 

Nadimuthu (1917) 33 Mad. L. J. (1903) 31 Cal. 233; Kirti Chunder 

302; 42 I.C* 231; Ramalingam Chet- v. Atkinson (1905) 10 C. W. M. 

Uar V, Subramania Chettiar (19 27) 640; Tarachand v, Girdhari Lai 

SO Mad. 614; 103 I.C. 394; A.I.R. (1889) AU.W.N. 167; Hem Raj v. 

1 927 Mad. 620; Risal Singh v. Khuda Bakhsh (1905) Pun|, Rec. 
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siderably altered since the enactment of the Usurious Loans Act, « #* 
1918. 

In cases under this section, English decisions are to be resorted 
to only so far as they illustrate the express terms, * This warning 
was given by the Privy Council in Dhampal Das v. Maneshar Bakhsh 
Singh ( k )♦ “ The Subordinate Judge was wrong in deciding the 
case in accordance with what he supposed to be English equitable 
doctrine. He ought to have considered the terms of the amended 
section 16 only . He also mistook the English law. Apart from a 
recent statute, an English Court of Equity could not give relief 
from a transaction or contract merely on the ground that it was a 
hard bargain, except perhaps where the extortion is so great as 
to be of itself evidence of fraud. ... In other cases there must 
be some other equity arising from the position of the parties or the 
particular circumstances of the case.” 

Drastic legislation in most British Indian Provinces with re- 
gard to money-lending transactions has to a great extent supplant- 
ed the provisions of the Contract Act for the protection of debtors. 

It is not possible in this book to enlarge on the details of this legis- 
lation and reference must be made to special works on the subject. 

Lapse of time and limitation. — Delay and acquiescence do not 
bar a party's right to equitable relief on the ground of undue in- 
fluence, unless he knew that he had the right, or, being a free agent 
at the time, deliberately determined not to inquire what his rights 
were or to act upon them (/). Lapse of time is not a bar in itself 
to such a relief. There must be conduct amounting to confirma- 
tion or ratification of the transaction (m). In a Privy Council case 
a Hindu widow having a widow's estate entered into a lease which 
was neither prudent nor beneficial to the estate ; but with full know- 
ledge of the lease the widow, and after her, her reversioners, ac- 
cepted rent under the lease. Their Lordships held that such con- 
duct amounted to confirmation of the transaction by conduct both 
by the widow and her reversiohers («). If there be no such con- 
duct, it is open to the party, though he may not sue to set aside the 
transaction within the period of limitation to plead -undue influence 
as a defendant in a suit brought against him to enforce the tran- 


no. 13; A si* Khan v. Duni Chand 
( 1918) Punj, Rec. no. 101, p. 334; 
48 I.C. 933; Bhut Nath Chatter jee 
v. Rama Nath Naskar (1921) 48 
Cal. 93; 57 I.C. 1004. 

( k ) (1906) 33 I. A. 118; 28 All. 
570. The relief granted below was 
substantially confirmed on the ground 
that the facts brought the case within 
the section. The borrower “was 
under a peculiar disability and plac- 
ed in a position of helplessness by 
the fact of bis estate being under 
14 


the control of the Court of Wards,” 
and “the lender used his position to 
demand more onerous terms than 
were reasonable.” 

(/) Lakshmi Doss v. Roop Loll 
(1907) 30 Mad. 169. 

(m) AU card v. Sktnner (1887) 
36 Ch. D. 145, at pp. 181, 182, 186; 
IVright v. Vanderplmk (1856) 8 
D.M. & G. 133; 114 R.R. 60. 

(«) Jugal K (shore v. Charoo 
Chandra A XR. 1939 P.C. 159; 42 
Bom.LJR. 1055; 181 IG 341. 
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At. W, 17. saction. “ A defendant in a suit is entitled to resist a daim made 
against him by pleading fraud [or undue influence], and he is en- 
titled to urge that plea though he may not have himself brought a 
suit to set aside , the transaction, and is not, in circumstances like 
the present, precludedjfrom urging the plea by the [law of limita- 
tion] ” (o). This statement was adopted in a Madras case where 
it was said : " We do not think it follows that became a party’s 
remedy as plaintiff to have an instrument avoided is time-barred, 
his right to say by way of equitable defence, if sued, that the in- 
strument ought not to be enforced is equally time-barred ” (/>). 
This is in entire accordance with the authorities familiUf in English 
equity practice, to which it is needless to make further reference. 

Rights of legal representatives. — A sale-deed obtained by an 
uncle from his niece by the exercise of undue influence, the uncle 
standing in a fiduciary relation to the niece, may be set aside, after 
the death of the niece, by her legal representative (q). 

1 V. “ Fraud ” means and includes any of the fol- 
lowing acts committed by a party to a 
“Fraud” defined. contract, or with his connivance, or by 
his agent, with intent to deceive an- 
other party thereto or his agent, or to induce him to enter 
into the contract : — 

( 1 ) the suggestion, as to a fact, of that which is 

not true by one who does not believe it to be 

true ; 

(2) the active concealment of a fact by one hav- 

ing knowledge or belief of the fact; 

(3) a promise made without any intention of per- 
* forming it ; 

(4) any other act fitted to deceive; 

(5) any such act or omission as the law specially 

declares to be fraudulent. 

Explanation. — Mere silence as to facts likely to affect 
the willingness of a person to enter into a contract is not 
fraud, unless the circumstances of the case are such that, 


(o) Rangnath Sakharcm v Govind 
Narasinv (1904) 28 Bom 639: per 
Jenkins C J. 

(p) Lakshmi Doss v. Roop Loll 
(1907) 30 Mad. 169, 178; Msi. 
Manbkari v. Sri Ram (1936) All. L. 
J, 1215; 165 I. C. 240; A.I.R, 1936 

as. m. 

(^&ovM v. Savitri (1918) 20 


Bom.L.R. 911; Indian Trusts Act, 
1882, s. 88; Shravan Goha v. Kashi- 
ram Devji (19%) 51 Bom. 133; 2 9 
Bom.L.R. 115; 100 I.G 932; A. 
IR. 1927 Bora. 384; Rash Behari 
Naskar v, Haripada Naskar A.I.R. 
1934 Cal. 762; 59 Cal.LJ. 387; 152 
I . C. 561 ; Mst. Manbkari v. Sri Ram, 
supra. 


„ FRAUD. lOT 

w 1 * 

“ * 

regard being had to them, it is the duty of the person keep- & 
ing silence to speak, or unless his silence is, in itself, 
equivalent to speech. 

Illustrations. * 

(a) A< sdis # by auction, to EL, a horse which A. knows to be unsound* * 

A . says nothing to B. about the horse's unsoundness. This h not fraud 
in A, 

(b) B, is A/s daughter and has 'just come of age. Here, the relation 

between the parties would make it A/s duty to tell B. if the horse is 

unsound. 

(c) B, says to A. —“If you do not deny it, I shall assume that the 

horse is sound/' A, says nothing. Here A/s silence is equivalent 

to speech. 

(d) A. and B. being traders, enter upon a contract^ A. has private 
information of a change in prices which would affect B/s willingness to 
proceed with the contract. A. is not bound to inform B. 


Fraud in general. — Fraud is committed wherever one man 
causes jftifether to act on a false belief by a representation which he 
does j/t ot himself believe to be true. lie need not have definite 
knowledge or belief that it is not true (r). When fraud produces 
damage it is generally a wrong entitling the person defrauded to 
bring a civil action. Under the Contract Act we are concerned with 
the effects of fraud only so far as consent to a contract is procured 
by it. We have already pointed out that the result of fraudulent 
practice may sometimes be a complete misunderstanding on the part 
of the person deceived as to the nature of the transaction undertaken, 
or the person of the other party. Such cases are exceptional. Where 
they occur, there is not a contract voidable on the ground of fraud* 
but the apparent agreement is wholly void for wane of onsent, add 
the party misled may treat it as a nullity even as against innocent 
third persons. But the fraudulent party is of course estopped from 
denying that there is a contract if the party deceived finds it to be 
to his interest to affirm the transaction, which is a conceivable though 
not probable case. In the same way the party deceived must be 
at liberty to treat the transaction as a voidable contract ft* he thinks 
fit No doubt many transactions have in fact been so treated not- 
withstanding that under the law as settled in Gundy v. Lindsay (s) 
they might have been declared wholly void, 

Sub-sa* 3, 4, 5. — The language of the Act throws no light on 
the relation- of fraud to misrepresentation. It might even be said 
to obscure it That relation, however, may be very simply stated. 
Fraud, as a cause for the rescission of contracts, is generally re-* 
disable to fraudulent misrepresentation. Accordingly we say that 

* * 

<r) This is well settled in Eng- (s) (1878) 3 App. Ca, 459, see 
land: Emns v. Edmonds <1853) 13 under s* 13, above. 

CB. 777; 93 R.R. 732. 
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S. 17. - misrepresentation is either fraudulent or not fraudulent. If fraudu- 
lent it is always a cause fpr rescinding a contract induced by it j if not, 
. it is a cause of rescission only under certain conditions, which the 
definitions of s. 1*8 are intended to express. There are, however, forms 
of fraud which do not at first sight appear to include any misrepresen- 
tation of fact, and sub-ss. 3, 4, and 5 are intended to cover these. 
With regard to a promise made without any intention of performing 
it (sub-s. 3), it may fairly be said that a promise, though it is not 
merely a representation of the promisor’s intention to perform it, 
includes a representation to that effect. Some promises are given 
more readily and willingly than others ; but we accept promises only 
because we believe them to be made in good faith, and no one would 
be content with a promise which he believed the promisor to have 
no intention of ^keeping. Similarly it is fraud to obtain property, 
or the use of it, under a contract by professing an intention to use 
it for some lawful purpose when the real intention is to use it for 
an unlawful purpose (0 - Our modern authorities have removed 

the difficulty which used to be felt in treating the statement of a 
man’s intention as a representation of fact. “ There must be a 
misstatement of an existing fact, but the state of a man’s mind 
is as much a fact as the state of his digestion. It is true that it is 
very difficult to prove what the state of a man’s mind at a particu- 
lar time is, but if.it can be ascertained it is as much a fact as any- 
thing else.” Accordingly it is fraud to obtain a loan of money by 
misrepresenting the purpose for which the money is wanted, even 
if there is nothing unlawful in the object for which the money is 
actually wanted and used («). In particular, it is well settled in 
England that buying goods with the intention of not paying the 
price is a fraud which entitles the seller to rescind the contract (v). 
On the whole, then, sub-s. 3 of the present section did not introduce 
any novelty (w). 

• The mention of “any other act fitted to deceive” in sub-s. 4 
appears to be inserted merely for the sake of abundant caution. 

Acts and omissions specially declared to be fraudulent. — 
Sub-s. 5 applies to cases in which the disclosure of certain kinds of 
facts is expressly required by law, and non-compliance with the law 
is expressly declared to be fraud. Thus by s. 55 of the Transfer of 
' Property Act, 1882, the seller of immovable property is required to 
disclose to the buyer “ any material defect in the property or in the 


(0 See Feret v. Hill (1854) 15 
C.B. 207; 100 R.R. 318, which, 
admitting this, decided that the de- 
frauded party, having given posses- 
sion, is not entitled to resume it by 
force without process of law. 

(«) Edgington v. Fitsmaurice 
, <1885) 29 Ch.D, 459, 480, 483, per 
Bowen L.J. 


(v) Clough v. L. & N. W. R. Co. 
(1871) L.R. 7 Ex. 21, in Ex. Ch. ; 
Ex parte Whittaker (1875) L.R. 10 
Ch. 446, at p. 449. 

( w ) Borrowing money with no 
intention of repaying it is cheating 
under the Penal Code: s. 415, illus- 
tration (f). 
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seller's title thereto of which the seller is r - and the buyer is no|t, 
aware, and which the buyer could not with ordinary care discover,” 
and the buyer to disclose to the seller “ any fact as to the nature 
or extent of the seller’s interest in the property of which the buyer 
is aware, but of which he has reason to believe that the seller is not 
aware, and which materially increases the value of such interest,” 
and " omission to make such disclosures . , . , . is fraudulent,” ' 
and this, it seems, even if the omission be due merely to over- 
sight (jt). In England a similar duty of disclosure exists, and 
failure to fulfil it is a misrepresentation creating a right to rescind 
the contract, but, if not shown to be wilful, the omission would not 
be called fraudulent. Various dealings with property are made 
voidable as being fraudulent, or declared to be fraudulent as against 
the transferor’s creditors or assignees, by other enactments. But, 
as these transfers of property cannot well be employed as induce- 
ments to any other party to enter into any contract beyond such 
agreement as is involved in the fraudulent transfer itself, they do 
not come within the scope of the Contract Act, and we have no 
occasion to dwell upon them here (y). 


Mere non-disclosure. — There are special duties of disclosure 
(of which we have just seen an instance) in particular classes of 
contracts ( z ), but there is no general duty to disclose facts which 
are or might be equally within the means of knowledge of both 
parties. Silence as to such facts, as the Explanation to the pre- 
sent section lays down, is not fraudulent. There is a well-known 
American case on this point arising out of the conclusion of peace 
between Great Britain and the United States after the war common- 
ly known as tjie war of 1812 . The contract was for the sale of 
tobacco : the buyer knew, but the seller did not, that peace had been 
made; and on the seller asking if there was any news affecting the 
market price, the buyer gave no answer. The Supreme Court of 
the United States held that there was nothing fraudulent in his 
silence (o). But there are at least two practical qualifications of 
this rule. First, the suppression of part of the known facts may make 
the statement of the rest, though literally true so far as it goes, as 
misleading as an actual falsehood. In such a case the statement is 
"really false in substance, and the wilful suppression which makes 


(x) Note that an agreement be- 
tween vendor and purchaser that the 
vendor is not to be liable for defec- 
tive title will not excuse active con- 
cealment: Akhtar Jahan Beg am v. 
Hasan Ld (1927) 25 AU.LJ. 70S; 
103 IX. 310; A.I.R. 1927 All* 693. 

( y ) See Transfer of Property Act, 
s. 53 (transfers in fraud of other 
transferees or of creditors) ; Presi- 
dency Towns Insolvency Act, 1909, 


4 r 4 

s. 56; Provincial Insolvency Act, 
1920, s.4 54; Manmohandas v. 
MacleotL (1902) 26 Bom. 765, 

(r) E.g, t Contract of fire insu- 
rance: Imperial Pressing Co . v. 
British Crown Assurance Corpora- 
tion (1913) 41 Gri. 581; 21 IX* 836. 
See also s. 143 below. 

(a) Laidlaw v. Organ (1817) 2 
Wheat. 178. 


0 * 17 * 
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Ss. 17, 18. it so is fraudulent (b). Secondly, a duty to disclose particular 
defects.#® goods sdd^pr the like, may.be imposed by trade usage. 
In such a case omission to mention a defect of that kind is equivalent 
to express assertion that it does not exist (c). The illustrations will 
* now be easily understood. \We are not aware of any English autho- 
rities corresponding to illustrations (b) and (c). 

1 3. “ Misrepresentation ” means and includes — 

(1) the positive assertion, in a 
<fffi!^d representati ° n manner not warranted by the informa- 
tion of the person making it, of that 
which is not true, though he believes it to bq, 
true; 

(2) any breach of duty which, without an intent ' 

to deceive, gains an advantage to the person 
committing it, or any one, claiming under 
him, by misleading another to his prejudice 
or to the prejudice of any one claiming under 
him : # 

(3) causing, however innocently, a party to an 

agreement to make a mistake as to the sub- 
stance of the thing which is the subject o| 
the agreement. 

Language of the Section. — This is one of the sections taken 
wholly or in part from the draft Civil Code of New York, and it is 
one of the least satisfactory in point of form. In sub-s. 1 the use of 
the word “warranted” in a sense (whatever that sense may precisely 
be) unknown to the law, and in a subject-matter where the words 
“warranty” and “condition” have already caused quite enough trou- 
ble, is an elementary fault. Nor is the intention of the qualifying 
clause, to which we shall return, altogether clear. However, the Con- 
tract Act has at least made some improvement on the classification of 
the New York draft, where the original of this clause stands under 
the head of Fraud. Sub-s. 2 is obscure and apparently useless. 
Sub-s. 3 (which does not occur in the New York draft Code) seems" 
to involve effusion between contracts voidable because consent was 
obtained by misrepresentation and transactions which can have no 
legal effect, except possibly by way of estoppel, because there was 
no real consent at all. • 

Principles of English law as to misrepresentation. — The 
Common Law recognises a general duty not to make statements which 

(b) Peek v. Gurney ( 1873) L.R. Jewsott v. Areas (1933) 39 Com. 

6 H.L 392, 403; Rex v. Kyhant Cas. 59, C. A, 

J I932] 1 K. B. 442; Subramanian (c) Jones v. Bowden (1613) 4 
hefty v, Official Assiffnee t A.I.R Taunt, 847; 14 R.R. 683. 
m Mad. 603; 133 L C. 372; 
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it last iMtitre, with the intent that* a person to wtomility' aye B» HU 
ftodb 4M ^ct upon them A -the damage of i^^ersoii .so aigiqg, «m 
without 'any belief -that they are true, "m |5 breach of mis duty 

is the dvii wrong known as fraud or deceit. But, if belief is there, 
k is not required by any general rule pf law to be founded bn any 
reasonable ground, though want of any reasonable ground may be 
evidence of want ofjjbdief (d), Nor is there any universal duty 
to give correct infoAoation, except so far as a partial statement of 
the truth may be rendered substftfitiafty false by omission of known 
facts (see notes on s. 17, “mere non-disclosure,” above), or to give 
any information at all. With regard to contracts, the general 
principle is that if one party has induced the other to enter into a 
contract by misrepresenting, though innocently, any material fact 
specially within his own knowledge, the party misted can avoid the 
contract. We do not know of any positive authority for extending 
such a rule, even in equity, to matters of fact equally within the 
means of knowledge of both parties; but reliance on the other 
party's statement in such matters is not common or easily proved, 
and it is certainly convenient to state the law in the broad form 
that “ a false representation by one party in regard to a material 
fact made for the purpose of inducing the other party to enter into 
a contract, and actually inducing the latter to enter into the con- 
tract, renders the contract voidable” (e). If this can be accepted 
>s the rule of the modern Common Law, the Contract Act does 
not go beyond it, if indeed it goes so far. The qualifying words 
of the Act will be considered below. In certain classes of contracts, 
where the facts are specially within one party’s knowledge, a posi- 
tive duty of disclosure is added, and the contract is made voidable 
by mere passive failure to communicate a material fact. The prin- 
cipal examples of this special duty are to be found in the several 
branches of the contract of .insurance, and in sales of immovable 
property ( cp . notes on s. 17, above). But there is no positive duty 
of disclosure between contracting parties where the facts are not 
by their nature more accessible to one than to the other, though 
one party may have acquired information which he knows that 
the other has not (/), $ 


(d) Derry v. Peek (1889) 14 

App. Ou 337. Such is the law set- 
tled for England by the House of 
Lords. It is by no means clear that 
the common law is generally so 
understood in other jurisdictions. 

(e) Harriman, $. 426; cp. Anson, 
18th ed. 165 sqq. 

(/) Laidlaw f. Organ, 2 Wheat 
98 (see on s» 171 “mere noti-dis- 
closure”, a(bove) . “The question in 
this case is whether the intelligence 
extrinsic circumstances which 


might influence the priSe of the com- 
modity, and which Was exclusively 
within the knowledge of the vendee, 
ought to Save been communicated by 
him to tlie vendor. The Court is of 
opinion that he was not bound to 
communicate it. If would be diffi- 
cult to circumscribe the contrary 
doctrine within proper limits where 
the means of intelligence are 
equally accessible to both parties. 
But at the same time each pariy 
must take care not to say or do any- 
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Uf W* In the same way parties are not bound to remove mistake to 
which tigfgy have not contributed (g). Itrnust be remembered that the 
parties can always decide beforehand for themselves, if they choose, 
what facts shall be deemed material and to what extent. On the 
one hand, they can make |he existence of any specified state of 
facts, or the truth of any affirmation, an essential term or condi- ? 
tion of the contract, so that without it there is^no contract at all ( h ) ; 
on the other hand, they can make any fact or affirmation the subject- 
matter of a warranty or collateral agreement, so that failure to 
make it good shall not avoid the principal contract, but only give 
a right to damages. TThis is exemplified by the ordinary warran- 
ties expressed or implied, on a sale of specific chattels (i). In 
every case the question is what the parties really intended. Much 
perplexity would have been avoided if this principle, explicitly re~, 
cognised only in the second half of fhe nineteenth century (/), 
had been understood earlier. 

Sub-s. 1. — What is meant by u the positive assertion, in a man- 
ner not warranted by the information of the person making it, 
of that which is not true 0 ? Many persons would say that, in any 
ordinary use of the English language, the assertion of that which 
is not true, though it may be innocent and even free from negligence, 
cannot be “ warranted *’ in any manner. Now the framers of the 
New York Civil Code put this clause under the head of Fraud. 
Probably what they meant was that a misrepresentation made with 
reasonable and probable cause for believing it true should in no case 
be treated as fraud, but that a reckless or grossly negligent mis- 
representation should be. The result would be to lay down a more 
stringent rule as to fraud than is sanctioned by English decisions — 
in fact, some such rule as the Court of Appeal laid down in England, 
but the House of Lords refused to adopt, in Derry v. Peek ( k )- 
When this clause is transferred to the head of misrepresentation, it 
would seem to mean that innocent misrepresentation does not give 
<$use for avoiding a contract unless the representation is made with- 
out any reasonable ground. The High Court of Calcutta has held 
that an assertion cannot be said to be “ warranted ° for the present 
purpose where it is based upon mere hearsay. Thus if A. makes a 
positive statement to B. that C. would be a director of a company 
about to be formed, and B. applies for shares on the faith of that 


thing tending to impose upon the 
other"; per Marshall CJf For a 
later example see Turner v. Green 
{IS951 2 Ch, 205. 

(g) Smith v. Hughes (1871) L.R. 

Q,B. 597. 

(h) Behn v. Bumess (1863) 3 
B. & S. 751 (ship described in 

* ^birter-party as ‘‘now ffi^he port of 
i { I ; Bamermm v. White 


(1861) 10 C. B. N. S. 844 (hops 
bought on terms of being free from 
treatment with sulphur). 

(*') See the sections on Warranty 
in the Sale of Goods Act, 1930. ' 
O’) See note (*$? 

(*) (1889) 14 App. Ca. 337, re- 
versing judgment of C.A. 37 Cfc.D. 
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statement, the statement would be a misrepresentation if A. did. ndt 
derive the information from C, direct, but from a third party/ D. (/). 
In the course of the judgment Maclean C.J. said: " I need scarcely 
say that we must deal with this case according to the law of India and 
not of England, and if we find the term ' misrepresentation ' defined 
by statute in this country, we must do our best to ascertain whether 
the case is brought within that statutory definition .... [A.] says 
that [D.] told him that he [D.J bad authority from [C] to use his 
name in the prospectus as a director, in other words, that he [A. ( ] 
obtained his information not from [C] direct, but only through [D.] 
I am not disposed to think that if [A.] had relied on the second- 
hand information he derived from [D.], he was 'warranted* in 
making # the positive assertion that [C] would be a director ” (m). 
This appears to require, on the part of the person making the repre- 
sentation, a belief not merely having some reasonable ground — for 
it is often quite reasonable to act upon second-hand information, 
even when it is not- unavoidable — but founded on the best infor- 
mation that is available. There is no reason to be dissatisfied with 
this judgment, though it may be matter of historical doubt whether 
the framers of the Act intended to go so far. The qualification 
does not, of course, apply to the classes of contracts where there is 
a special duty to disclose all material facts within a party’s know- 
ledge. Outside these contracts of '* abundant good faith ” the rule 
of the High Court of Calcutta sets up a standard of diligence which 
may well be thought adequate; though it would not satisfy those 
learned writers in England and America who take the view that 
44 innocent misrepresentation which brings about a contract is now 
a ground for setting the contract aside” ( n) in all cases. 

We may refer to a Punjab case to illustrate the meaning of the 
expression 44 positive assertion.” A. sells a mare to B. Before the 
sale A. writes to B. as follows, in answer to inquiries from B. : 
" I think your queries would be satisfactorily answered by a friend 
if you have one in the station, and 1 shall feel more satisfied. All 
I can say is that the mare is thoroughly sound.” The letter is a 
44 positive assertion” of soundness coupled, with a recommendation 
to B. to satisfy himself before purchasing; but it does not amount 
to a warranty (o). 

Sub-s. 2. — This sub-section is, as already stated, obscure (/>). 
It was considered in a Bombay case ( q ) by Sargent J. : "The 


(/) Mohan Loll v. Sri Gungaji 
Cotton Mills Co. (1899) 4 C.W,N. 

m 

(m) Ibid., at p. 388, 

(«) Anson, hs0 of Contract, 171; 
Harriman, s. 426/ see supra note (*). 

(o) Currie v* Remick (1886) 
Punj. Rec. no, 41, 

(/) The framers of the New York 
15 


draft Code seem to have extracted 
this rule from Bulkley v. Wilford 
(1834) 2 Cl. & F. 102; 37 R. R. 
39, which really proceeded on the 
much more intelligible principle that 
an agent who is bound to be skilled 
shall not profit by his own incompe- 
tence. n 

(q) Oriental Bank Corporation v. 
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8 . 18 . second clause of s. 18 is probably intended to meet all those cases 
which are called in the Courts of Equity, perhaps unfortunately 
so, cases of ‘ constructive fraud ’ (r), in which there is no intention 
to deceive, but where the circumstances are such as to make the 
party who derives a benefit from the transaction equally answerable 
in effect as if he had been actuated by motives of fraud or deceit" 
In that case the plaintiffs, who were creditors of the defendants, 
sued to set aside a composition deed executed by their agents, 
alleging that their signature was obtained by a representation made 
by one of the defendants that the deed was nothing more than an 
assignment to trustees for the benefit of creditors, as agreed to in 
a previous meeting of the creditors. It was further alleged that 
the deed contained a release of which no mention was made at the 
meeting, and of which the plaintiffs’ agents had no knowledge. 
Under those circumstances the High Court of Bombay declared the 
release absolutely void, on the ground that the deed as it was signed 
was essentially different from that which the plaintiffs’ agent intend- 
ed to execute, or thought they were executing, when they affixed their 
signature to the deed. The Court went further, and said that there 
was another ground on which the plaintiffs were entitled to relief, 
namely, that there was a duty on the part of the defendants within 
the meaning of the present sub-section to communicate to the plain- 
tiffs’ agents the fact of the existence of the release and that the 
breach thereof entitled the plaintiffs to avoid the transaction under 
s. 19 of the Act. But it is submitted that the first sub-section was 
more applicable, as there was a “ positive assertion ” by one of the 
defendants that the document was nothing more than a mere assign- 
ment of the creditors’ property to trustees. 

Sub-s. 3. — This sub-section was applied in a Bombay 
case ( s) , where it was held that though a company was not liable as 
drawer on a bill of exchange signed by two of the directors and 
the secretary, treasurer, and agent of the company, yet it was liable 
to the bank to which the bill was sold as for money received by 
the company to the use of the bank. The decision proceeded on 
the ground that the directors, while acting within the scope of their 
authority, had sold the bill as one on which the company was liable, 
but upon which, having regard to the form in which it was drawn, 
the company could not be rendered liable, and the directors were, 
therefore, guilty of misrepresentation within the meaning of the 
present sub-section. The case was no doubt within the terms of 
the Act, but it might have been decided on the broader ground that 
a buyer “ is entitled to have an article answering the description 
of that which he bought,” and that here the document 


Fleming (18 79) 3 Bom. 242, 267; (r) This term has been 

see this case cited in the commentary for many years in F.n gij.] , practice. 
{ an s. 13, “As to the nature of tran- (s) In re Nursey Spinning and 
saction”, above. Weaving Co. (1880) 5 Bom. 92 
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which the bank had bought had not the force or value which it 8 . 18 . 
purported and was supposed to have. Thus it might be regarded as 
a case of common mistake under s. 20 of the Act, entitling the 
party who had paid money to recover it under s. 72. In The 
Oceanic Steam Navigation Co. v. Soonderdas Dhurumsey (f) the 
defendants in Bombay chartered a ship wholly unknown to them 
from the plaintiffs, which was described in the charter-party, and 
was represented to them, as being not more than 2,800 tonnage 
register. It turned out that the registered tonnage was 3,045 tons. 

The defendants refused to accept the ship in fulfilment of the 
charter-party, and it was held that they were entitled to avoid the 
charter-party by reason of the erroneous statement as to tonnage. 

It is difficult to see how the Court, having regard to the terms of 
the Act and to the evidence of the usage of Bombay and the under- 
standing of the parties in the particular case, could have decided 
otherwise. But this case does not necessarily lay down any 
rule that an error in stating the amount of tonnage will in general 
render a charter-party voidable. In England such a statement does 
not, in the absence of special circumstances, amount even to a 
warranty (k). As further illustrating the rule laid down in the 
present sub-section we might cite an earlier case, where it was held 
by the Allahabad Court that an agreement by the defendant to sell 
and deliver a boiler to the plaintiff at Rijghat was voidable at the 
option of the defendant, the plaintiff having represented (though 
innocently) to the defendant that there was a practicable road all 
the way, while, as a matter of fact, there was at one point a suspen- 
sion bridge not capable of bearing the weight of the boiler (v) . 

.Misrepresentation of fact or law. — It used to be said in 
®|<glish books that misrepresentation which renders a contract void- 
able must be of fact ; but there does not seem to be really any dog- 
matic rule as to representations of law. The question would seem 
on principle to be whether the assertion in question was a mere state- 
ment of opinion or a positive assurance — especially if it came from 
a person better qualified to know — that the law is so and so. It 
seems probable in England, and there is no doubt here, that at any 
rate deliberate misrepresentation in matter of law is a cause for 
avoiding a contract. Where a clause of re-entry contained in a 
kabuliyat (counterpart of a lease) was represented by a zamindar’s 
agent as a mere penalty clause, the Privy Council held that the mis- 


0) (1890) 14 Bom. 241. 

(«) Barker v. IVindte (1856) 6 
E. & B. 675; 106 R.R. 762. 

(v) Johnson v. Crowe (1874) 6 
N.-W.P. 350. In fact the agree- 
ment was made several months be- 
fore the Contract Act came into 
operation, but the case was treated 


at every stage as if it fell within the 
Act. The same result might have 
been arrived at on the ground that 
the existence of a practicable road 
all the way was an essential term or 
condition of tbe contract Cp. 
Pollock, Law. of Fraud in British 
India, p. 101. 

A 
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18 , 19 . representation was such as vitiated the contract, and the zamindar’s 
suit was dismissed (w). 


t Q. When consent to an agreement jte caused by 
coercion (x), fraud or misrepresenta- 


V o i d a b i lity of 
agreements without 
free consent. 


tion, the agreement is a contract void- 
able at the option of the party whose 


consent was so caused. 


A party to a contract, whose consent was caused by 
fraud or misrepresentation, may, if he thinks fit, insist 
that the contract shall be performed (y), and that he sjhall 
be put in the position in which he would have been if the 
representations made had been true. 

Exception . — If such consent was caused by misrepre- 
sentation or by silence, fraudulent within the meaning of 
section 17, the contract, nevertheless, is not voidable, if the 
party whose consent was so caused had the means of dis- 
covering the truth with ordinary diligence (s). 

Explanation . — A fraud or misrepresentation which 
did not cause the consent to a contract of the party on 
whom such fraud was practised, or to whom such misrepre- 
sentation was made, does not render a contract voidable. 

Illustrations. 

(a) A., intending to deceive B. f falsely represents that 500 maunds of 
indigo are made annually at A/s factory, and thereby induces B. to buy 
the factory. The contract is voidable at the option of B. 

(b) A., by a misrepresentation, leads B. erroneously to believe that 
500 maunds of indigo arc made annually at A/s factory. B. examines the 
accounts of the factory? which shows that only 400 maunds of indigo have 
been made. After this B. buys the factory. The contract is not voidable 
on account of A/s misrepresentation. 

(c) A. fraudulently informs B. that A/s estate is free from encum- 
brance. B. thereupon buys the estate. The estate is subject to a mortgage. 
B. may either avoid the contract, or may insist on its being carried out, and 
the mortgage-debt redeemed (a). 


(w) Pertap Chunder v. Mohen - 
dramth Purkhait (1889) 16 I. A. 
233; 17 Cal. 291. 

(jt*) In s, 19, the words " undue 
influence” have here been omitted, 
being repealed by the Indian Con- 
tract Act (Amendment Act) 1899 
(VI of 1899), s. 3. 

(y) The same contract; he cannot 
set up a different one in the same 
suit; Mahmad v. Ramappa (1929) 
119 IX. 6&4; A.I.R. 1928 N 254 


(a mortgage case, connection with 
general contract law remote). 

(~) This question is rather fre- 
quent in disputes arising from a 
defect of title on the sale of im- 
movable property, *.g., Harilal Dal- 
sukhram v. Mulchand (1928) 52 

Bom. 883; 113 l.C. 27; A.I.R* 
1928 Bom. 427. 

(a) Under the Transfer of Pro- 
perty Act, 1882, s» 55 <g), the seller, 
not having sold subject to encum- 
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(d) B., having discovered a vein of ore on the estate of A., adopts #• 
means to conceal, and does conceal, the existence of the ore from A. 
Through A/s ignorance B. is enabled to buy the estate at an under-value. 

The cott|ract is voidable at the option of A. 

(e) M is entitled to succeed to an estate tit the death of B. ; B, dies ; 

C, having received intelligence of B/s death, prevents the intelligence 
reaching A., and thus induces A. to sell him his interest in the estate. 

The sale is voidable at the option of A* 


Scope of the section. — The section states the legal effect of 
coercion, fraud, and misrepresentation, in rendering contracts pro- 
cured by them voidable (b) ; the foregoing sections have only laid 
down their respective definitions. Perhaps the most important parts 
of the section, certainly those which need the most careful attention, 
are the exception and the explanation. These mark, though hardly 
with practical completeness, the limits within which the rule is ap- 
plied. Before considering them we have to pause on the second 
paragraph of the body of the section. It reads plainly enough at 
first sight, but the thought does not seem to be really clear. The 
party entitled to set aside a voidable contract may affirm it if he 
thinks fit. That is involved in the conception of a contract being 
voidable. And if he affirms it,, he may require the performance of 
the whole and every part of it (subject to the performance in due 
order of whatever may have to be performed on his own part) or, 
in default thereof, damages for non-performance (subject to special 
causes of excuse, if any, which we are not now considering). If, 
as may well be the case, the default is wholly or partly due to the 
non-existence of facts which the defaulting party represented as 
existing, this party can obviously not set up the untruth of his own 
statement by way of defence or mitigation ; and, if the case is a 
proper one for specific performance, and if it is in his power to per- 
form the contract fully, though with much greater cost and trouble 


brances, is bound to discharge the 
encumbrance, independent!} of any 
question of fraud. 

( b ) Fraud in the performance of 
a contract is no ground for rescis- 
sion: Jamsetji v. Hirjibhai (1913) 
17 Bom.L.R, 158, 169; Fazal v. 
Mangaldas (1921) 46 Bom, 489, 508; 
66 I. C. 726. The principle is obvi- 
ous; when a man is once bound to 
perform an enforceable promise, any 
further inducement or encourage- 
ment to do so is gratuitous and im- 
material, and he cannot complain if 
any expectation raised in this manner 
is disappointed. On the other side, 
a promisor either performs his pro- 
mise or not; if not, the breach of 
contract is the same whether his 


^ i 

conduct lias been honest or fraudu- 
lent (though fraud may have other 
consequences outside the contract in 
criminal or bankruptcy jurisdiction). 
It must be remembered that an act 
done as the consideration for an 
off t red promise is not the perfor- 
mance of a contract, for there is no 
contract until it is done, and the fore- 
going observation does not apply to 
it. The option which characterises 
a voidable contract is an option 
either to say “it shall not be en- 
forceable at all” or to leave it as 
a good contract enforceable by any 
party on the usual conditions: MttrH - 
dhar v * International Film Co. 
A.I.R. 1943 P.C 34 at p. 39. 
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W' than if his statement had been originally true, he will have to perform 
it accordingly (c). Is anything more than this meant by the decla- 
ration of the affirming party’s right to “ be put in the position in 
which he would have been if the representations made had been 
true”? (d). There are obviously many cases in which such resti- 
tution is not literally possible. Thus, if the owner of an estate sub- 
ject to a lease for an unexpired term contracts to sell it to a pur- 
chaser who requires immediate possession, and conceals the exist- 
ence of the lease (V), the purchaser cannot be put in the same posi- 
tion as if the representation that there was no tenancy, or only such 
a tenancy as could be determined at will, had been true. Cases may 
occur, on the other hand, where a seller of land has held out, though 
not in express terms or wilfully, an element of attractiveness or 
security in the property offered for sale which it is in his power to 
realise by some act or undertaking on or with regard to adjoining 
property of his own. In such a case there is English authority for 
saying that he can enforce the contract only on the terms of making 
good what he has represented (/). But it is dangerous to formu- 
late general propositions in the law of contract from decisions in suits 
for the specific performance of contracts relating to land, and it is 
not clear that the facts of the decision in question are not reducible 
to misrepresentation or an ambiguous offer. Nor is it certain that 
the present enactment can always be literally relied on. A. sells a 
house to B., and by some blunder of A/s agent the annual value 
is represented as being Rs. 2,000 when it is in truth only Rs. 1,000. 
According to the letter of the present paragraph, B. may insist on 
completing the contract and on having the difference between the 
actual and the stated value paid to him and his successors in title 
by A. and A/s successors in title for all time. Nothing short of 
that will put him u in the position in which he would have been 
if the representations made had been true.” This is obviously not 

the intention of the enactment. 

* 


( c ) See the Specific Relief Act, 
s. 18 below. Quaere .whether this 
clause can usefully be applied as a 
measure of money compensation, see 
Sorabshah Pestinfi v. Secy, of State 
(19 27) 109 T.C. 141; 29 Bom.L.R. 
1535; A.I.R. 1928 Bom. 17, but this 
seems a simple case of the party 
having lost his claim, if any, to 
rescind the contract by delay. 

( d ) The Indian Law Commis- 
sioners 1 draft was curiously worded 
(cl. 6) : “ A person who, either 
knowingly, or ignorantly, makes a 
false representation whereby he in- 
duces another to enter into a con- 
tract with him, is bound to place 


the other in the same position as if 
the representation had been true, and 
in default of his doing so the con- 
tract is voidable at the option of the 
person who has been misled.” This, 
literally read, says that the contract 
is voidable only if the representation, 
besides having been untrue when 
made, cannot be subsequently made 
good. Such a restriction of the 
misled party's rights is, we believe, 
unknown to the law, 

(e) Morgan v. Government of 
Haidarabad (1888) 11 Mad. 419. 

(/) Bask comb v. Beckwith (1869) 
L.R. 8 Eq. 100. See further on 
s, 18 of Specific Relief Act below. 
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There is an important class of cases in which, although there is g« 1 
no such misrepresentation as to make the contract voidable, com- 
plete performance is, by reason of misdescription or otherwise, un- 
attainable, and specific performance will decreed subject to com- 
pensation for the defect It was originally proposed to deal with 
such cases in the Contract Act. The enactment governing them 
is now to be found in the Specific Relief Act, s. 14; see the com- 
ments thereon below. 

Suit by representatives. — The option of avoiding a contract 
procured in any of the ways mentioned in ss. 19, 19a, is exercisable 
by the party's representatives unless at the date of his death he had 
lost it by acquiescence or otherwise. It is rather surprising that 
the High Court of Bombay should have been called upon to reject 
an apparently serious argument to the contrary ( g ). 

Exception: Means of discovering truth. — The exception is 
wider — we must suppose deliberately so — than the corresponding 
English Aithorities (A). In England the principle is that if a man 
makes a positive statement to another, intending it to be relied on, 
he must not complain that the other need not have relied upon it. 

41 The purchaser is induced to make a less accurate examination by 
the representation, which he had a right to believe" (i). The test 
is not whether the party might have inquired for himself but whe- 
ther he did inquire and trust his own inquiries rather than the 
representation (/) ; and so far is this doctrine from being confined 
to cases of actual fraud that there is no decisive or recent autho- 
rity for not applying it even to cases where the misrepresentation 
consists only in failing to disclose some fact which ought to be 
disclosed. No doubt there may be a question whether the party 
alleged to have misrepresented a fact really said, “ I tell you it is 
so," or only “ I think you will find it so." This question will, 
according to the circumstances, be of the construction of particular 
words, or of the inferences to be drawn from words and conduct. 

Again, the possession of obvious means of knowledge may lead, 
in some cases, to a fair inference that those means were used and 
relied on. But still the real point to be considered is whether the 
party misled did put his trust in the representation made to him 
of which he complains, or in other information of his own. In 


(g) Skarvan Goha v. Kashiram 
Devji (1926) 51 Bom. 133; 100 I.G 
932. The head-note has the effect 
of suggesting, quite wrongly, that 
the Court had some doubt on this 
point; it did, for abundant caution, 
add other reasons. And see notes 
to s. 16, 11 Rights of legal repre- 
sentations*, above ; Rash Behan 
Naskar v. Haripada Naskar A.I.R, 
1934 Cal. 762; 59 CaLLJ. 387; 152 


I.C. 561; Mst. Matibhari v. Sri Ram 
(1936) All.L.J. 1215; 165 I.C. 
240; A.I.R. 1936 All. 672. 

(h) See John Minas A pear v. 
Louis Caird Malchus (1939) 1 Cal 
389, at p. 398; 184 I.C. 321; A.I.R. 
1939 Cal. 473, per Lort-Williams J- 
(0 Dyer v. Hargrave (1805) 10 
Ves. 505, 510 ; 8 R.R. at p. 39. 

(/) Redgraife v. Hurd (1881) 20 
Ch.D. 1. 
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the latter case the misrepresentation did not really cause his con- 
sent. In other words, the present Exception, so far as allowed by 
English law, is logically nothing but a branch of the following Ex- 
planation. However, the jyords of the^ Exception are perfectly clear. 
If, as seems not altogether improbable (fc), they were not intended 
to alter the English rule, they were chosen with singular infelicity. 
It^jdUg^ observed that the Exception does not apply to cases of 
HgpctiveFffaud as distinguished from misrepresentation which is not 
fraudulent (/). The words “ fraudulent jvithin the meaning of 
s. 17 ^go with the word “ silence M and not “misrepresenta- 
tion ” (m). It has been held that if a person desirous of selling 
property causes letters to^a written to him in which fictitious offers 
at high prices are made wmi the sole purpose of showing it to an 
intending purchaser, the making and exhibiting of such letters to 
the purchaser and thus inducing him ^purchase the property 
amounts to fraud within the meaning of s. 17, and the case does 
not fall within the Exception to s. 19 (n). A vendor of a house 
and land knew that the purchaser wanted immediate j&ssession, 
and, while admitting that the property was occupied by a tenant, 
first concealed the fact that the tenant had a lease, and then pre- 
tended that the lease was forfeited; the purchaser was entitled to 
rescind the contract, although he might have ascertained by inde- 
pendent inquiry w r hat the tenant’s interest really was (o). A per- 
son purchased a decree obtained in favour of an insolvent from 
the pfficial Assignee for 20 per cent, of its face value by repre- 
senting that the decree was practically unrealisable although he knew 
that satisfactory security had been given for the full amount of 
the decree. The Official Assignee w r as held entitled to rescind the 
contract (/>). 

The ordinary diligence of w r hich the Exception speaks may be 
taken to be such diligence as a prudent man would consider ap- 
propriate to the matter, having regard to the importance of the 
transaction in itself and of the representation in question as affect- 


(&) At least the reading out of 
conditions of sale in English does not 
constitute means of discovering the 
truth for a buyer who does not 
understand English, and such a 
buyer at a sale under the direction 
’of the Court is entitled to rely on 
statements made by the auctioneer in 
the presence and hearing of the chief 
clerk in charge: Mahomed KalaMea 
v. Harperink (1908) 36 I. A. 32; 36 
Cal. 323. See also Rustomji v. 
Vinayak (1910) 35 Bom. 29, at 
p. 34. 

(/) See Abdulla Khan v. Girdhari 
Lai (1904) Punj. Rec. no. 49. 


(m) Nias AJrnad Khan v. Par- 
shot am Chandra (1930) 53 AIL 374; 
129 I.C. 545; A.T.R. 1931 All. 
154; John Minas Apcar v. Louis 
Caird Malchus , supra, note (It). 

00 John Minas Apcar v. Louis 
Caird Malchus , supra. 

(o) Morgan v. Government of 
Haiiarabad (1888) 11 Mad. 419, 
439. See also Jogendra Nath v. 
Chandra Kumar (1915) 42 Cal. 28, 
at p. 34; 24 I.C. 193. 

( P ) Subramanian Cheiti v. Offi- 
cial Assignee A.I.R. 1931 Mad. 
603; 133 I.C. 372. 
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ing its results. A possibility of discovering the truth by inquiries S. 10 
involving trouble or expense out of proportion to the value of the 
whole subject-matter would not, it is conceived, be “ means of dis- 
covering the truth with ordinary diligence.” In Re Nursey Spin- 
ning and Weaving Co. (q), (see notes on s. 18, sub-s. 3, above), 
it was contended on behalf of the company that thei exc eption 
s. 19 was applicable to that case, and that the bank coflf 
discovered with ordinary diligence that the company 
ble on a bill drawn by its secretary, treasurer, arid agenW Sar- 
gent J. said: “ No ordinary diligence would have enabled the bank 
to discover that the company was not liable on this bill. The form 
of the bill would naturally lead the banJJ^as it admittedly did lead 
the bank, to suppose that it was the company’s bill as represented, 
and the discovery could only be made by persons trained in the 
law and after a careful examination of legal authorities.” But 
where a purchaser of rice stored up at a place to which he had an 
easy access refused to take delivery on the ground that the rice was 
of an inferior quality to that contracted for, it was held that he 
could not rescind the contract, for he could have discovered the in- 
feriority of the quality by using “ ordinary diligence” (r). 

Explanation : as to M causing consent . 0 — The principle of 
the caution given here is obvious. A false representation, whether 
fraudulent or innocent, is merely irrelevant if it has not induced 
the party to whom it was made to act upon it by entering into a 
contract or otherwise. He cannot complain of having been mis- 
led by a statement which did not lead him at all. In the common 
phrase of English text-books, the representation must be definable 
as dans locum contractui , bringing about the contract. Hence an 
attempt to deceive which has not in fact deceived the party can 
have no legal effect on the contract, not because it is not wrong in 
the eye of the law, but because there is no damage. This rule is 
applicable where a seller of specific goods purposely conceals a 
fault by some contrivance, in order that the buyer may not discover 
it if he inspects the goods, but the buyer does not in fact make any 
inspection (s). “Misrepresentation which does not affect con- 
duct cannot create liabilities ”( t) . In particular cases it may be 
hard to determine whether a certain representation was in fact re- 
lied upon so that it can be said to have caused constpt to the con- 
tract. This question, where it arises^ is a question not of law, but 
of fact (w), on which the character of the statement made and the 
probability that it would influence a reasonable man’s determina- 
tion may be taken into account, “If it is proved that the defend- 

(Q) (1880) 5 Bom. 92. (t) Anson, Law of Contract, 18th 

(r) Shashi Mohun Pal v, Nobo ed., p. 195. 

Krista (1878) 4 Cal. 801. (w) Currie v. Rennie k (1886) 

{s) Horsfall v. Thomas (1862) 1 Pun; . Rcc. no. 41. 

H. & C, 90; 130 R.R, 394. 

16 
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8 . 19 . ants with a view to induce the plaintiff (v) to enter into a contract 
made a statement to the plaintiff of such a nature as would be 
likely to induce a person to enter into a contract, and it is proveld 
that the plaintiff did enter into the contract, it is a fair inference 
of fact that he was induced to do so by the statement. ..... 
Its weight as evidence must greatly depend upon the degree to 
which the action of the plaintiff was likely, and on the absence of 
all other grounds on which the plaintiff might act”(tc/)« There 
is no rule of law that any particular kind of statement is neces- 
sarily material in some cases and immaterial in others. In gene- 
ral one man’s money is as good as another’s, and in a contract of 
loan the lender’s personality is indifferent to the borrower; but 
where a money-lender who has acquired an evil repute for hard 
dealing in his own name advertises and lends money in assumed 
names, it is a permissible inference of fact that the concealment 
of his identity was a fraud inducing the borrower to contract with 
him ( x ). The fact that a person has taken pains to falsify or 
conceal a fact is cogent evidence that to him at any rate that fact 
appeared material, and the falsification or concealment an import- 
ant condition of obtaining the other party’s consent. A man who 
has so acted cannot afterwards turn round and say, “ It could 
have made no difference if you had known the truth.” 

Illustrations. — Therle is nothing calling for particular com- 
ment in the illustrations to this section, except that the case put 
in illustration (c) would now be more simply disposed of under 
the specific provisions of the Transfer of Property Act; see the 
note on it above. 

Rescission of voidable contracts. — As to the consequences of 
the rescission of voidable contracts, see s. 64. 

Specific Performance. — As to the effect of fraud and mis- 
representation on the rights of a party to claim or resist speci- 
fic performance, see Specific Relief Act, 1877, ss. 26 (a), (b), 
(c), 28 (b), 31, and 35 (a). 

Right of third party cannot be set up. — It is no defence to 
an apparently regular claim to properly to suggest, without show- 
ing any title of one’s own, that the original transaction from which 
the claimant’s title is derived may have been voidable under this 
or the following section (y). 


( v ) Of course the positions of 
the party having made the statement 
and the party to whom it was made, 
as plaintiff and defendant, will de- 
pend on the form in which each case 
comes before the Court: the suit 
may be to enforce or to rescind the 
contract, or (as in the case now 


cited) to recover damages for the 
wrong of deceit. 

(w) Smith v. Chadwick (1884) 
9 App. Ca. 187, at p. 196 (Lord 
Blackburn). 

(x) Gordon v. Street 11899] 2 
Q.B. 641, C.A. 

(y) Trimbak Bhikaji v. Shankar 
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19>7t. When consent to an agreement is caused by 8. 19 

Power to set aside un( * ue influence, the agreement is a con- 
contract induced by tfact voidable at the option of the party 

undue influence. , , , 

whose consent was so caused. 

Any such contract may be set aside either absolutely 
or, if the party who was entitled to avoid it has received 
any benefit thereunder, upon such terms and conditions 
as to the Court (^) may seem just. 

Illustrations . 

(a) A/s son has forged B/s name to a promissory note. B., under 
threat of prosecuting A/s son, obtains a bond from A. for the amount of 
the forged note. If B. sues on this bond, the Court may set the bond aside. 

(b) A., a money-lender, advances Rs. 100 to B,, an agriculturist, and, 
by undue influence, induces B. to execute a bond for Rs. 200 with interest 
at 6 per cent, per month. The Court fnay set the bond aside, ordering B. 
to .repay the Rs. 100 with such interest as mav seem just. 

This section, inserted by the Indian Contract Act Amendment 
Act, 1899, s. 3, appears to be intended to give express sanction 
to the constant practice of Indian as well as English Courts in cases 
of unconscionable money-lending, namely, to relieve the borrower 
against the oppressive terms of his contract, but subject to the re- 
payment to the lender of the money actually advanced with reason- 
able interest (a). (See the illustrations.) The rate of interest 
allowed by the High Courts as reasonable has varied, according to 
circumstances, from 6 and 12 per cent, in Bengal to 24 per cent, in 
Bombay and the United Provinces ( b ). See notes to s. 16, “ un- 
conscionable bargains/’ above. It has already been pointed that 
this branch of the law is now mainly governed by the money- 
lending legislation of a drastic kind in most Provinces (c). 

The second paragraph is the only portion of the section that 
is new. However, as it stands it is virtually a reproduction of 

Shamrav (1911) 36 Bom. 37. This 127; 15 All. 352 (where 20 per cent, 
would be too elementary to call for was allowed); Dhanipal Das v. 
decision or report in England. Maneshar Bakhsh Singh (1906) 

(s) The refusal of terms sug- 33 I. A. 118; 28 All. 570; Maneshar 
gested by the Court leaves this dis- Bakhsh Singh v. Shadi Lai (1909) 
cretion free: Sundar Rai v. Suraj 36 I. A . 96; 31 All. 386 (where 18 
Bali Rai (1925) 47 All. 932 ; 88 I.C. 'per cent, was allowed); Balkishan 
1013. Das v, Madan Lai (1907) 29 Ail. 

(a) Gted with approval in Foma 303 (where 24 per cent, was allow- 

Dongra v. William Gillespie (1907) ed) ; Poma Dongra v. William Gil- 
31 Bom. 348, at p. 352. lespie (1907) 31 Bom. 348 (where 

( b ) Mothoormohun Roy v. Soo- 24 per cent, was allowed); Ranee 
rendra Narain Deb (1875) 1 Cal. A nnapurni v. Swaminatha (1910) 34 
108; Mackintosh v. Hunt (18 77) 2 Mad. 7 (where 24 per cent, was 
Cal, 202; Chumi Kmr v. Rup Singh allowed). 

(1888) 11 All, 57; affirmed in ap- (c) Sec commentary on s. 16* 
peal sub Haw. Raja Mohkam Singh “ unconscionable bargains”, above, 
v. Raja Rup Singh (1893) 20 I. A. 
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* $s. 35 and 38 of the Specific Relief Act. The combined effect of 

those two sections is that a contract in writing may be rescinded at 
the suit of a party when (amongst other causes) it is voidable, but 
that the Court may require the party rescinding to make any compen- 
sation to the other which justice may require. It may be noted that 
under the present section the contract need not be in writing. See 
also s. 64, below, which leaves no discretion to the Court in the mat- 
ter of restitution. 

The Select Committee gave the following reason for adding 
this section to the Act : — 

“ We have recast the language of the new s. 19a of the Act of 
1872 proposed by cl. 3 of the Bill, so as to bring it more closely 
into accord with the language of s. 19. A contract obtained by 
undue influence is on a different footing from a contract obtained 
by fraud. In the case of the latter a party who, with knowledge 
of the fraud, has taken any benefit under the contract, is held 
to have elected to affirm it ; but where a contract has been obtained 
through the exercise of undue influence it is necessary that the Court 
should have power to relieve the party who acted under the undue 
influence, even although he may have received some benefit under 
the contract. On the other hand where such benefit has been re- 
ceived the Court ought to have full power to impose such condi- 
tions as may be just upon the party seeking relief 

20 . Where both the parties to an agreement are 
Agreement void under a mistake as to a matter of fact 

r« e £nder 0t a mistake essential to the agreement, the agree- 
as to matter of fact. ment is void. 

Explanation . — An erroneous opi- 
nion as to the value of the thing which forms tfae subject- 
matter of the agreement is not to be deemed a mistake as 
to a matter of fact ( d ). 

Illustrations. 

(a) A. agrees to sell to B. a specific cargo of goods supposed to be 
on its way from England to Bombay. It turns out that, before the day of 
the bargain, the ship conveying the cargo had been cast away, and the goods 
lost. Neither party was aware of these facts. The agreement is void. 

[ Couturier v. Hastie (1856) 5 H.L.C. 673; 101 R.R. 329.] 


(d) This may cover, if required, 
Hartlal Dalsukhram v. Mulchand 
(1928) 52 Bom. 883; 113 I.C. 27; 
A.I,R. 1928 Bom. <27; but the 
Court rightly held that a defect in 
title of property known to both 
vendor and purchaser raises no ques- 
tion of mistake at all. Cp. Secy, 
of State v. Yellepeddi J anakiramawa 
Pantulu A.I.R. 1925 Mad. 859 ;~87 


I.C. 644 (assessment paid for patter 
of land resumed by Government, 
with knowledge that the resumption 
was disputed, but also held that the 
transaction was not contract at all). 
As to a deficiency in quantity speci- 
fied only as reported, Soorath Nath 
Banerjee v. Bhahasankar Gosw&mi 
(1928) 33 C.W.N. 626; 119 I.C. 
205; A.I.R. 1929 Cal. 547. 
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(b) A. agrees to buy from B, a certain horse. It turns out that the g, 20* 
horse was dead at the time of the bargain, though neither party was aware 

of the fact The agreement is void. [Pothier, Contract d£ Verite, cited 
5 H.L.C. 678; so in modem French Law, Code Civ, 1601. For Roman 
example see Pollock on Contract, 11th ed. f 406.] 

(c) A., being entitled to an estate for the life of B., agrees to sell it to 
C. B. was dead at the time of the agreement, but both parties were 
ignorant of the fact. The agreement is void. [Strickland v. Turner 
(1852) 7 Ex. 208; 86 R.R. 619; Cochrane v. Willis (1865) L.R, 1 Ch. 58.] 


Scope of the section. — The practical scope of this section is 
shown (though not completely) by the illustrations. No doubt is 
possible as to the actual solution, in any civilised system of jurispru- 
dence, of the cases put. But the wording of the section (which 
follows the Indian Law Commissioners* original draft) tends to 
obscure the principle which governs them. It is not that the mis- 
take has any special operation because it is a mistake, but that the 
true intention of the parties was to make their agreement conditional 
on the existence of some state of facts which turns out not to have 
existed at the date of the agreement. Where the contract was for 
the sale of an object not existing, or which had ceased to exist 
according to the description by which it was contracted for, the re- 
sult is still more easily apprehended if we say that there was 
nothing to buy and sell. In England partial destruction or loss of 
goods contracted for has the same effect (e). 

Indian decisions have furnished a few more illustrations. The 
section will no doubt continue to be interpreted, as occasion arises, 
largely and beneficially. 

The mistake must be as to an existing fact. — The mistake 
must be “ as to a matter of fact essential to the agreement/' It is 
not enough that there was an error “ as to some point, even though 
a material point, an error as to which does not affect the substance 
of the whole consideration ” (/). The circumstance, therefore, that 
at the date of a lease neither the lessor nor the lessee supposed that 
the Government assessment would ever be increased will not avail 
the lessor to avoid the lease if the assessment is subsequently en- 
hanced ( g ). “ The circumstance that both the parties to the lease 
supposed (if they did suppose) that the assessment would never 
be increased, did not prevent their united will from forming a con- 
tract, any more than from making the terms of the contract, when 
thus concluded, [from being] (h) binding, in spite of any future 


(e) Barrow Lane & Ballard v. 
Philip Phillips & Co. [1929) 1 K.B. 
574. 

(/) Per Blacburn J, in Kennedy 
v. Panama Mail Co. (1867) L.R. 
2 Q.B. 580, at p. 588; Adaikappa 
ChetHar v« Thomas Cook & Son . 


A.l.R. 1933 P.C. 78 ; 64 Mad.LJ. 
184; 142 IX. 660. 

(i g ) Babshetti v. V enkataranwia 
(1879) 3 Bom. 154. 

( h ) Sic; these words are evident- 
ly inserted by a clerical error. 




126 


THE INDIAN CONTRACT ACT. 


S* 20. change of circumstances” ( i ). As observed by the Privy Council 
in Peria+Samg v. Representatives of Salugar, u the grant, whatever 
its effect , was not necessarily avoided because subsequent events 
disappointed the expectation in which it was made” (/). But 
where a settlement was entered into between Government and cer- 
tain inamdars in respect of a village whereby the latter agreed to 
pay a certain yearly quit-rent, and both parties believed that the 
inamdars were the superior holders of all the lands in the village, 
it was held that the settlement was void as regards a portion of the 
lands which subsequently turned out to be wanta lands held by 
certain girassias as owners in possession (k). Where a property 
agreed to be sold had been notified for acquisition under the Cal- 
cutta Improvement Act, and neither the vendor nor the purchaser 
was aware of the notification at the date of their agreement, the 
notification was held to constitute a matter of fact essential to the 
agreement within the meaning of this section and the agreement 
was declared void (/). Upon the same principles a compromise 
of a suit will be set aside if it was brought about under a mis- 
take as to the subject-matter of the agreement (m). The view 
thus expressed is confirmed by later English cases. Not only a com- 
promise (n), but an order of the Court made by consent (o), may 
be set aside if the arrangement was entered into even under a one- 
sided mistake of counsel to which the other party, however inno- 
cently, contributed, or even otherwise if the mistake was such as 
to prevent any real agreement from being formed. A fortiori it is 
so in the case of the mistake being common to both parties (/>). 
The existence of a separate warranty in a contract of sale is evi- 
dence that the matter of the warranty is not an “ essential ” part 
of the contract. In such case, if there is a breach of the warranty, 
the purchaser is only entitled to compensation for the breach, and 
the sale is not even voidable. It is still a stronger case where not 
only no warranty is given by the vendor, but the purchaser buys 
“ subject to all defects.” Thus, where a mortgagee sold his claim 


(i) Ibid., p. 158. 

(/) (1878) L.R. 5 I. A. 61, at 
p. 73. So too a vendor is bound to 
deliver goods at the price set out in 
the contract of sale although the cost 
is increased by the subsequent im- 
position of an excise duty ; Chin 
Gwan & Co. v. Adamjee Hajee 
Dawood & Co. (1933) 11 Rang. 
201; 146 IX. 440; A.I.R. 1933 
Rang, 79. 

( k ) Secretary of State for India 
v. Sketh Jeshingbhai (1892) 17 

Bom. 407; Kuchwar Lime & Stone 
Co. v. Secy, of State (1936) 16 

Pat. 159; 166 I.C. 966; A.f.R. 
1937 Pat 65. 


(/) Nursing Dass Kothari y. 
Chut too Lall Misser (1923) 50 Cal. 
615; 74 l.C. 996. 

(tn) Bibee Solomon v. Abdool 
Azees (1881) 6 Cal. 687, 706. But 
a compromise on a disputed title is 
not affected by a later decision upon 
that title: Secy, of State v. Nahi 
Bakhsh (1927) 100 LC. 730; A.L 
R. 1927 Oudh 198 (estoppel perhaps 
the better reason). 

(«) Hickman v. Berens [18951 2 
Ch. 638. 

(o) Wilding v. Sanderson [18971 
2 Ch. 534. 

(P) Huddersfield Banking Co * v, 
H. Lister & Son [1895] 2 Ch. 273. 
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under the mortgage subject in effect to all defects, and it was sub- 
sequently discovered that the mortgage was inoperative, as it was 
attested by only one witness, it was held that, though both parties 
were ignorant of that fact at the time of the assignment, the pur- 
_ chaser was not entitled to rescind the contract and claim back the 
purchase-money, the purchase having been made subject to all de- 
fects ( q ). An administration bond given under s. 256 of the Indian 
Succession Act, 1865 (now s. 291 of the Indian Succession Act, 
1925) is not void under this section, though the party to whom 
the grant of letters of administration is made may have obtained 
the grant by fraud upon the Court, and though neither the sureties 
nor the Court to which the bond is passed were aware of the fraud 
when the grant was made. In a modem case letters of adminis- 
tration of the estate of a deceased person were granted to A. on 
execution of a bond by him and two sureties engaging for the due 
administration of the estate. It was subsequently discovered that 
A. was not entitled to the grant, and that he had obtained it by 
false and fraudulent representations made in his petition for let- 
ters of administration. The grant to A. was thereupon revoked, 
and a suit was brought against the sureties to recover from them 
the amount misappropriated by A. and forming part of the estate. 
One of the defences raised on behalf of the sureties was that the 
bond was void under the present section, and that they were not 
therefore liable upon the bond. It was contended that both the 
Court and the sureties were under a mistake as to a matter of 
fact “ essential ” to the agreement, namely, that A. was entitled to 
letters of administration, and that the sureties would not have exe- 
cuted the bond but for that mistake. But a majority of the High 
Court of Calcutta held that the mistake of the Court and of the 
sureties did not relate to the essential subject of the contract. 
The decision was also based on the ground that the liability of 
sureties under an administration bond did not depend on the vali- 
dity or invalidity of the grant (r). This decision was upheld on 
appeal to the King in Council ( s ). The same principle has been 
held to apply to surety bonds under the Guardians and Wards Act, 
1890. Thus, where A. was appointed guardian of the property of 
a minor on passing a bond to the District Court executed by him 
and B. as surety for the clue management and realisation of the 
minor's property, and failed to account for the income of certain 
property which actually belonged to the minor, but was not includ- 
ed in the list of properties belonging to the minor annexed to the 
petition for his appointment, it was held that B. was liable to make 
good the amount, though it might be said that both the Court and 


(q) Soda Kavaur v. Tade pally sec particularly pp. 739—740, 746— 

(1907) 30 Mad. 284. 747, 751, and 755. 

(r) Debendra Nath Duit v. Adm (s) S. C. (1908) 35 Cal. 955; L. 
Gin, of Bengal (1906) 33 Cal, 713; R. 35 I.A. 109. 


S. 20* 
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8 . 20. B. were led to believe by A. that the property did not belong to the 
minor (/). See also the commentary on s. 13, above. 

In a Bombay case (w), A., fraudulently representing himself 
to be B., purported to mortgage to C, property belonging to B. 

C. then transferred the pretended mortgage to D. D. insisted that 
the mortgagor should be a party to the deed of transfer. A, still 
personating B., joined in executing that deed as a concurring party* 
The deeds of mortgage and transfer contained the usual cove- 
nants (v). D. subsequently discovered that the mortgage and trans- 
fer deeds were not executed by B., but by A. personating him, and 
he sued C. for return of the transfer money. The Court of first 
instance held that D. was not entitled to a return of the transfer 
money; but, on appeal, the case was held to be one of a mistake 
of fact under this section, so that C. was bound under s. 65 to 
repay the transfer money to D. The correctness of the reversal 
seems doubtful. On principle D. was not entitled to recover as 
on a total failure of consideration : for, although the assignment 
passed nothing as a conveyance, it gave D. a title to the debt (for 
vchich the property was only a security) as against A., who was 
clearly estopped from denying his identity with B. for this pur- 
pose; and likewise, by estoppel, a right of action against him on 
the mortgagor’s covenant for title express or implied. Moreover 

D. , having required the supposed B/s concurrence, had not relied 
on any assurance of CYs as to the reality of the mortgage made 
in the name of B. The fact (as presumably it* was) that A. was 
missing or insolvent or both does not affect the legal result. Then 
as to the Indian Acts, it is obvious that there was; no contract 
formed between C. and D. ; but D, paid C. not under the agreement 
but as consideration for an assignment made in pursuance of it, 
and therefore it does not appear that s. 65 of the present Act 
applies to this case: neither does anything in the Transfer of 
Property Act seem applicable. 

Specific Performance. — As to the right of a party to resist 
specific performance of a contract on the ground of mistake, see 
Specific Relief Act, s. 26 (a) and (b) and s. 28 (a), below. 

Rectification. — The Courts will not rectify an instrument on 
the ground of mistake unless it is shown that there w*as an actual 
< concluded contract antecedent to the instrument sought to be recti- 
fied, and that the contract is inaccurately represented in the instru- 
ment. Thus in a Bombay case (w) the plaintiffs chartered a stea- 
mer from the defendants to sail from Jedda on * 4 the 10th August, 


(0 Sarat Chandra Roy v. Rajoni 
Mohan Roy (1908) 12 C.W.N. 481. 

(u) Ismail Allarakhia v. Dattai - 
raya (1916) 40 Born* 638; 34 I.C. 
515. 

* (v) The report is not clear as to 
this. The judgments, as reported, 


are not satisfactory. Clare v. Lamb 
(1875) L.R. 10 C.P. 334, is in 
favour of the decision below and the 
opinion expressed in the text, but 
might be distinguished. 

(w) Haji Abdul Rahman Alla - 
rakhia v. The Bombay and Persia 
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1892 (fifteen days after the Haj ),” in order to convey pilgrims Ss. 20, 
returning to Bombay. The plaintiffs believed that “ the 10th 
August, 1892,” corresponded with the fifteenth day after the Haj, 
but the defendants had no belief on the subject, and contracted 
only with respect to the English date. The 19th July, 1892, and 
not the 10th August, 1892, in fact corresponded with the fifteenth 
day after the Haj. t On finding out the mistake the plaintiffs sued 
the defendants for rectification of the charter-party. It was held 
that the agreement /was one for the 10th August, 1892 ; that the 
mistake was not mutual, but on the plaintiffs , part only; and, 
therefore, that there could be no rectification. The Court further 
expressed its opinion that even if both the parties were under the 
mistake, the Court would not rectify, but only cancel, the instru- 
ment, as the agreement was one for the 10th August, 1892, and 
that date was a matter materially inducing the agreement. See 
also Specific Relief Act, Ch. Ill, below, and the undermentioned 
case (x). 

Compensation. — Note, in connection with the present section, 
the provision of s. 65 that when an agreement is discovered to be 
void any person who has received any advantage under the agree- 
ment is bound to restore it, or to make compensation for it, to the 
person from whom he received it. It is or should be elementary . 
learning that a deficiency in quantity of land (or anything) sold 
which can be adequately dealt with by compensation does not come 
within this section at all (y). 

2 1 . A contract is not voidable because it was caus- 
ed by a mistake as to any law in force 
a$ I t!ul° f ™ ,stakcs in British India;. but a mistake as to a 
law not in force in British India has the 
same effect as a mistake of fact. 

After the establishment of the Federation of India 
this section applies in relation to Central Acts made for a 
Federated State as it applies to laws in force in British 
India (x). v/lv ' \ 

A Illustration. ~ - - 

A. and B. make a contract grounded on the erroneous belief that a 
particular debt is barred by the Indian Law of Limitation. The contract is 
not voidable (a). 


Steam Navigation Co. (1892) 16 
Bom. 561; followed in (/ Shtce 
T tmmg v. U Kyam Dun 125 I,C. 
259; A.I.R. 1930 Rang. 12. 

(*) Madhavji v, Rant noth (1906) 
30 Bom. 457. 

17 


(y) U Pan v. Mmtng Po Tu 
09 27) 100 I.C. 327 ; 5 Bur.L.L 
206. 

(s) This paragraph was inserted 
by the A.O. 

(a) There was a second illustra- 
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B * 21 * The general language of this section represents with approxi- 

mate fidelity the current doctrine of text-books down to the time 
when the Act was framed, namely, that relief is not given against 
mistake of law. However, modern authority has shown that the 
doctrine in question is not acceptable without rather large qualifi- 
cations which, it is apprehended, Indian practitioners cannot safely 
neglect Certainly mistake of law does not universally or gene- 
rally invalidate transactions in which it occurs; but neither does 
mistake of fact. A man cannot go back upo$ what he has deli- 
berately done — not to speak of excusing himself from liability for 
a wrongful act or offence — merely because he alleges that he acted 
under a misapprehension of the law. It is a citizen's business to 
know, by taking professional advice or otherwise, so much law 
as concerns him for the matters he is transacting. No other gene- 
ral rule is possible, as has often been observed, without 
enormous temptations to fraud. Nevertheless in England, at any 
rate, “ it is not accurate to say that relief can never be givon in 
respect of a mistake of law ” (b) ; for where the mistake is so 
fundamental as to prevent any real agreement “ upon the same tiling 
in the same sense" (s. 13, above) from being formed, it is imma- 
terial of what kind the mistake was, or how brought about. And 
in India it does not seem that the present section wa$ intended to 
give validity to any apparent agreement not satisfying the condi- 
tions of real consent as laid down in ss. 10 and 13. Moreover, it 
is to be observed that the existence of particular private rights .is 
matter of fact, though depending on rules of law, and for most 
civil purposes ignorance of civil rights — a man's ignorance that 
he is heir to such and such property, for instance— is ignorance of 
fact. A man's promise to buy that which, unknown to him, al- 
ready belongs to him is not to be made binding by calling his 
error as to the ownership a mistake of law (c). There seems to 
be nothing to prevent the Indian Courts from following English 
authority in cases of this kind, as in fact the Calcutta High Court 
has done ( d ). A. agreed to take a lease from B. of certain lands 

tion to this section: “A. and B. ( c ) See Cooper v. Phibbs (1867) 
make a contract grounded on an L.R. 2 H.L. 149, 170; Kuchwar 
erroneous belief as to the law regu- Lime & Stone Co, v. Secy, of State 
lating bills of exchange in France. (1936) 16 Pat. 159; 166 I.C. 966; A, 
The contract is voidable.” In this I.R. 1937 Pat. 65. 
illustration voidable was an obvious ( d ) Ram Chandra v. Gmesh 

slip for void f which is required both Chandra (1917) 21 C.W.N. 404; 39 
by legal principle and by the express I.C. 78. See Appavoo Chettiar v. 
terms of s. 20. If there is really a S.I.R. Co. A. I.R. 1929 Mad. 177; 
common mistake on an essential mat- 114 IC. 358, principle fully acknow- 
ter of fact there is no contract at ledged, but the mistake of paying a 
all, so the illustration was at best out surcharge for railway carriage not 
of place. It was struck out by the really authorised by the regulations 
Repealing and Amending Act, 3917. was held to be a pure mistake of 
(b) Allcard v. Walker {1896] 2 general law. 

Ch. 369, 381, per Stirling J. 
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including mineral rights for coal mining operations; it was pro- 
vided that B. should make out a good title to the property. The 
lease was held by B. on a tenure Which was belieyed by both A. and 
B. at the date of agreement to carry with it mineral rights. A. made 
several payments in advance to B., but later when a decision, of 
the Privy Council and a decision of the Calcutta High Court threw 
very grave doubts upon this understanding of the law, A. refused 
to carry out the agreement, and sued B. for refund of advances. 

It was held following the principle of Cooper v. Phibbs ( e ) that 
the case was one of a common mistake as to a matter of fact, and 
that the agreement was void under s. 20, and A. was entitled to a 
refund of the advances made by him. (See s. 65, below.) 

Again, the section does not say that misrepresentation, at any 
rate wilful misrepresentation, of matter of law, may not be ground 
for avoiding a contract under s. 17 or s. 18. 

As to the second clause of the section, British Indian juris- 
prudence has adopted the rule of the Common Law that foreign 
law is a matter of fact, and must be proved or admitted as such, 
though the strictness of the rule has been somewhat relaxed by the 
Evidence Act (/). Accordingly the statement or finding of any 
foreign law on which the Court proceeds in a given case is no 
more binding on the Court in any future case, even apart from the 
possibility of alteration in the law in question, than any o£ljer detpr- | 
initiation or assumption as to matters of fact. -\J 

The cases in which the present section has actually been ap- 
plied have been fairly simple. Thus where a mortgage bond pro- 
vided that if the mortgagor failed to redeem the mortgaged pro- 
perty within eight years the mortgagee should be the owner of the 
property, and the mortgagor, being unable to redeem, executed an 
absolute transfer of the property to the mortgagee, and put him 
in possession, it was held that a purchaser from the mortgagor of 
the equity of redemption subsequent to the date of the transfer 
was not entitled to redeem, even though the mortgagor might have 
been ignorant of his right to redeem the mortgage notwithstanding 
the clause in the mortgage precluding him from doing so (g)* 
Here there was a complete conveyance and transfer of possession 
from the mortgagor to the mortgagee. But if the matter had rest- 
ed in contract only, and there was \ no transfer of the mortgaged 
property, the mortgagor would have been entitled to redeem the 
mortgage, on the principle “ Once a mortgage, always a mort- 


S. 21 



(e) See supra, note (c). 

(/) Indian Evidence Act, 1872, 
s. 38: “When the Court has to form 
an opinion as to a law of any coun- 
try, any statement of such law con- 
tained in a book purporting \ to be 
printed or published under the Autho- 
rity of the Government of such coun- 


try and to contain any such law, and 
any report of a ruling of the Courts 
of such country contained in a book 
purporting to be a report of such 
rulings, is relevant" 

(ff) Vishnu Sakharam v. Kashi- 
natk (1886) 11 Bom. 174. 
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22. gage.” There would have been no consideration for a promise to 
transfer the property to the mortgagee, and the question whether 
there was any mistake, and, if Sb, whether of fact or law, would 
really have been superfluous. 

An erroneous belief that a widow forfeits by her remarriage 
the rights of an occupancy tenant under the N.-W, P. Tenancy 
Act ( h), to which she has succeeded on the death of her first 
husband as his heir, is a mistake of law, and a contract grounded 
on such belief is not voidable, though the mistake may be common 
to both the parties to the contract ( i ). Similarly, an erroneous 
belief that a judgment-debtor is bound by law, to pay interest on 
the decretal amount, though no interest has been awarded by the 
decree, is a mistake of law, and a contract grounded on such belief 
is not voidable. Such a belief is not a belief as to a matter of fact 
essential to the agreement within the meaning of s. 20: the Privy 
Council so held in Seth Gokul Dass v, Murli (/), This is diffi- 
cult to reconcile with a decision of the Bombay High Court that 
a contract founded upon the erroneous belief that a judgment- 
debtor is bound by law to pay interest on the decretal amount, 
though no interest has been awarded by the decree, was void under 
s. 20, as being a contract entered into under a mistake as to a 
matter of fact essential to the agreement (k). It was said in that 
case that such a mistake was “a mistake as to the private rights 
of the parties and as such a mistake of fact.” That such a mis- 
take is not a mistake of fact, but one of law, is abundantly clear 
from Seth Gokul Das/s case, where their Lordships said : “There was, 
no doubt, a mistake of law on the part of the defendants in 
supposing that execution could be issued for interest upon the 
amount decreed from the date of the decree to the date of reali- 
sation, no such interest having been awarded by the decree. But 
that mistake appears to have been common not only to the plaintiff 
and the defendants, but also to the [Court which made the order 
of attachment] ” (/). 


22 A contract is not voidable merely because it 

Contract caused by ' V3S CaU “ d ** ? m , of the P arti “ *> * 
mistake of one party being under a mistake as to a matter of 
as to matter of fact. f ac { 


At this day this section may seem open to the remark that it 
contradicts a proposition which no competent lawyer would think 


( h ) See now the U.P. Tenancy 
Act, 1939. 

(») Sabihan Bibi v. Madho Lai 
<19 07) All.W.N. 197. 

</) (1878) 5 I. A. 78; 3 Cal. 602. 
( k ) Narayan v. Raoji (1904) 6 
Bom.L.R. 417. 

(/) (1878) 5 I.A. 78, at p. 84; 3 


Cal. 602, at p. 608. If a mortgagee 
advances money under the erroneous 
belief that a prior unregistered mort- 
gage deed would not take precedence 
even if registered subsequently, he 
cannot avoid the mortgage tran- 
saction: Jowand Singh v. Samoa 
Singh A.I.R. 1933 Lah. 836. 
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of asserting. But when the Act was framed it was not obviously 8s. 22, 
superfluous ; for strange things had been said within the foregoing 
ten years or thereabouts by one or two of the Judges of the Court 
of Chancery, and lawyers practising in the Courts, as they then 
were, of Common Law were not expected to have any knowledge 
of equity, and regarded the doctrines laid down in the name of 
equity by Vice-Chancellors as mysteries which did not concern 
them. 

As an illustration of the rule, Hap Abdul Rahman Allarakhia 
v. The Bombay and Persia Steam Navigation Co, ( m ), cRed in 
the commentary on s. 20, “ ratification ”, above may be referred to. 

23. The consideration or object of an agreement is 
lawful, unless — 

What considers- it is forbidden by law ; or 

tions and objects are • r , , .. . .. 

lawful and what not. is of such a nature that, if per- 

mitted, it would defeat the provisions 
of any law; or is fraudulent; or 

involves or implies injury to the person or property of 
another: or 

the Court regards it as immoral, or opposed to pub- 
lic policy. 

In each of these cases, the consideration or object of 
an agreement is said to be unlawful. Every agreement of 
which the object or consideration is unlawful is void, 

\ Illustrations. 

(a) A, agrees to sell his house to B. for 10,000 rupees. Here B/s 
promise to pay the sum of 10,000 rupees is the consideration for A/s 
promise to sell the house, and A.*s promise to sell the house is the conside- 
ration for B.’s promise to pay the 10,000 rupees. These are lawful 
consideration*. 

(b) A. promises to pay B. 1,000 rupees at the end of six months if C., 
who owes that sum to B., fails to pay it B, promises to grant time to C* 
accordingly. Here the promise of each party is the consideration for the 
promise of the other party, and they are lawful considerations. 

(c) A. promises, for a certain sum paid to him by B., to make good to 
B. the value of his ship if it is wrecked on a certain voyage. Here A/s 
promise is the consideration for B/s payment, and B/s payment is the 
consideration for A/s promise, and these are lawful considerations. 

(d) A, promises to maintain B/s child, and B. promises to pay A. 

1,000 rupees yearly for the purpose. Here the promise of each party is the 
consideration for the promise of the other party. They are lawful 
considerations. 


<m) (1802) 16 Bom. 561. 
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S, 28 . (e) A., B. and C. enter into an agreement for the division among them 

of gains acquired, or to be acquired, by them by frauds The agreement is 
void, as its object is unlawful. 

(f) A. promi$e%|Q obtain for an employment in the public service, 
and B. promises to ply 1,000 rupees to A. The agreement is void, as the 
consideration for it is unlawful. 

(g) A., being agent for a landed proprietor, agrees for money, without 
the knowledge of his principal, to obtain for B, a lease of land belonging 
to his principal. The agreement between A, and B. is void, as it implies 
a fraud by concealment by A., on his principal. 

(hi A. promises B. to drop a prosecution which he has 
again for robbery, and B. promises to restore the value of the t^ng* 
taken. The agreement is void, as its object is unlawful. j 

(i) A/s estate is sold for arrears of revenue under the |>r6y}$ioftS tyi 

an Act of the Legislature, by which the defaulter ist prohibited ir#n put* 
chasing the estate. B , upon an understanding with A., the $Uir* 

chaser, and agrees to convey the estate to A. upon receiving .,hit!& *fhe 
.price which B. has paid. The agreement is void, as it renders the t^wction, 
in effect, a purchase by the defaulter, and would so defeat the object of the 
law (n). 

(j) A., who is B/s mukhtar, promises to exercise his influence, as 
such, with B. in favour of G, and G promises to pay 1,000 rupees to A. 
The agreement is void, because it is immoral (o). 

(k) A. agrees to let her daughter to hire to B. for concubinage. The 
agreement is void, because it is immoral, though the letting may not be 
punishable under the Indian Penal Code. 


Unlawful Objects. — By s. 10 an agreement is a contract (*.*. 
enforceable) only if it is made for a lawful consideration and 
with a lawful object. The present section declares what kinds of 
consideration and object are not lawful. Its phraseology is not 
happy ( p ). Properly we speak of the consideration for a promise, 
not the consideration of an agreement. If I agree to sell you a 
piece of land for Rs. 20,000, my promise to convey the land is the 
consideration* for your promise to pay the price, and your promise to 
pay the price is the consideration for my 1 ' promise to convey the 
land. There is nothing that can be called the consideration of 
the agreement between us as a whole. If we read “ promise ” for 
“ agreement,” the text becomes clearer; and s. 2 (e) (see com- 
mentary thereon, above), though that sub-section is itself not as 
clear as might be desired, appears to warrant us in doing this. 
See^rab illustration (a) to the present section. 

The word “ object ” in this section was not used in the same 
sense as “ consideration,” but was used as distinguished from 


(») See Mohan Lai v. Udai Nara- 
yan (1910) 14 C.W.N. 1031; 7 LG 
2, which is a parallel Case. 

(o) See Manikka Mooppanar v. 
Peria Muniyandi A.I.R. 1936 Mad. 
541; 70 Mad.L.J. 724; 164 I.G 31. 

(p) The illustrations correspond 


very nearly to those framed by the 
Law Commissioners in the first 
draft, cl. 10. The text is quite dif- 
ferent. See Nathusa Pasusa v. 
Mmir Khan (1943) Nag. 42; A.I. 
R. 1943 Nag. 129. 
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"“consideration,” and meant “purpose ”• or “ design," It was 
so observed in a case where A. had agreed to sell goods to B., and 
B. while in insolvent circumstances assigned the benefit of the con- 
tract to his brother-in-law C. for a consideration of Rs. 100, the 
object both of B. and C. being to defraud B.’s creditors. It was 
said that the consideration for the assignment, namely, the sum of 
Rs. 100, was lawful, but the object was unlawful, as it was to 
^d|jfe at the provisions of the Insolvency Act ( q ). 

if $Sffw*th regard to a consideration being forbidden by law, it is 
> % fee observed' that, 'where the cdiinideration is a promise, may. 
„he|4Gntbid^n in one of two distinct senses.. The promise may be 
Of something which it would be unlawful to perform; and here it 
is perhaps jsippl er to say that the object of the agreement, namely, 
performance, is forbidden. Sometimes, on the other 
hand, %lJhotigh there is nothing unlawful in performing the pro- 
mise, a positive rule of law, founded on reasons of general expe- 
diency, will not suffer any legal obligation to arise from a promise 
of that kind. So it is in the cases of wagers, ,and of agreements in 
restraint of trade outside the limited sanction given to them. In 
such cases we shall say that the object of the agreement is not un- 
lawful if by “object” we mean the actual performance; but we 
shall say that it is unlawful if by “ object ” we mean the creation 
of an obligation to perform the things promised. This ambiguity 
is not cleared up by anything in the language of the Act. It does 
not, however, seem material for any practical purpose. 

There is another possible reason, however, for the use of the 
Word “ consideration/’ v A man may enter into a contract lawful 
m itself, and perform it in such a manner or by such means as to 
violate some distinct requirement or prohibition of the law. By 
so doing he may deprive himself of any claim to recover on the 
other party’s promise to pay for his work, and thisrwhether the 
other party knew anything beforehand of his unlawful action or 
not. Now in an agreement by mutual promises each of the pro- 
mises is, properly speaking, the consideration, and the only consi- 
deration, for the other; but in discussing the subsequent duties of 
the parties as to performance the word “ consideration ” is some- 
times applied, in a loose and extended sense, to those cases where 
the duty of performance on the one part is, according to the origi- 
nal intent of the agreement, conditional on previous or simultaneous 
performance on the other. In this inaccurate but not uncommon 
sense it may be said that, when a promisor who might have per- 
formed J?is promise lawfully performs it unlawfully, the considera- 
tionflor the reciprocal promise becomes unlawful ; and the language 

(q) Jetffer Me her Alt v. Budge v, Yamamppa Sabu A J.R. 1933 
Budge Jute Mills Co . (1906) 33 Cal Bora. 209 ; 35 Bom.L.R. 345; Malta 
702, 710; S.C. on appeal (1907) 34 Jaggilodu v, Mafia Byramma A. I JR. 
Cal, 289, See also Sabava YeUappa 1941 Pat, 349, 
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8* 23. of the Act may have been designed to cover such cases, A typical 
English example is Bensley v. Bignold (r), where a printer, having 
put a false imprint on a pamphlet, instead of his true name and 
address, as required by statute, was not allowed to recover the price 
of his work. It does not appear whether the defendant was a 
party to the falsification or not, or for what purpose it was dona 
Here a personal and quasi-penal disability is imposed on the plain- 
tiff for reasons of general policy without regard to the original 
character of the agreement, and with the result of conferring cor- 
responding gain on the defendant, whose deserts may be no better 
in themselves. Practically it is convenient to treat these cases under 
the head of unlawful agreements, as the broad principles and the 
result^are the same. 

v/Unlawful intention, like negligence, is not presumed by the 
law, nor is any man expected to presume it without evidence. 
Therefore, if a contract can on the face of it be lawfully perform- 
ed, the existence of an undisclosed intention by one party to per- 
form it unlawfully, or use it as part of an unlawful scheme, will 
not disable the, Other party from enforcing it, at any rate by way 
of damages, and if the construction is doubtful, that construc- 
tion wdiich admits of a lawful performance is to be preferred. 
Again, if there exists or arises a legal impediment, unknown to the 
parties at the time of contracting, to the performance of a con- 
tract in the manner which otherwise would have been the most 
obvious, this will not of itself avoid the contract if it can still be 
substantially performed without breaking the law ( s ). ^ut if both 
parties in fact contemplate an unlawful manner of performance, 
the case falls within the rule “ that a contract lawful in itself is 
illegal if it be entered into with the object that the law should be 
violated ’^($). A contemplated unlawful or immoral use of pro- 
perty (including money) to be obtained under a contract is an un- 
lawful object within the meaning of this rule, and this whether 
such use is part of the bargain or not, and whether the party sup- 
plying the property is to be paid out of the profits of its unlawful 
use or not.^Tf both parties know of the wrongful or immoral in- 
tention, the agreement is void ; if the party who is to furnish the 
property does not know of it, the contract is voidable at his option 
when he discovers the other party’s intent. This is welt settled 
both by English ( t ) and Indian (u) decisions. • 

(r) (1822) 5 B. & Aid. 355; 24 in possession cannot be set aside on 

R.R. 401. this ground: Ay erst v. Jenkins 

( s ) Waugh v. Morris (1873) L. (1873) L.R. 16 Eq. 275; Alexander 

R. 8 Q.B. 20 2; see especially at pp. v. Ray son (1936] 1 K.B. 169. 

207, 208. (u) Pragilal v. Ratan Lai A.I.R. 

( t ) E.g. f Pearce v. Brooks (1866) 1931 All. 458; 131 IX. 546; Shaha - 

L.R. 1 Ex. 213; Smith v. White buddin Sahib v, Fenkatachakm A. 

(1866) L.R. 1 Eq. 626. But a I.R. 1938 Mad. 911; (1938) 2 Mad. 

transfer of property once executed L.J. 523. 



TEST OF ILLEGALITY. 


W 

isAn agreement may be rendered unlawful by its connection with S. 2S 
a past as well as with a future unlawful transaction. Thus the 
giving 6i security for money purporting to be payable under an 
agreement whose purpose was unlawful is itself an unlawful object, 
even though it was not stipulated for by the original agreement ( v ). 

In a Calcutta case property was leased for the purpose of carrying 
on organized prostitution. The lessee deposited a sum of money 
with the lessor for which the lessor subsequently passed a promis- 
sory note. The suit on the promissory note was dismissed on the 
ground that a bond or other instrument connected with an illegal 
agreement could not be enforced (w). 

With regard to the tendency of an agreement to “ defeat the 
provisions of any law,” these words must be taken as limited to 
defeating the intention which the Legislature has expressed, or 
which is necessarily implied from the express terms of an Act. 

It is unlawful to contract to do that which it is unlawful to do; 
but an agreement will not be void merely because it tends to de- 
feat some purpose ascribed to the Legislature by conjecture, or even 
appearing, as matter of history, from extraneous evidence, such as 
legislative debates or preliminary memoranda not forming part of 
the enactment. It is not defeating the provisions of a law to take 
advantage of the lack of any provision for some particular case. 

If the enactment as it stands is intelligible, the Court cannot assume 
that the omission was not intended. 


An agreement entered into with a fraudulent object is a parti- 
cular species of the genus of agreements Contemplating or involv- 
ing injury to the person or property of another* The general term 
injury ” means criminal or wrongful harm. Evidently th ere is 
nothing unlawful in agreeing to carry on a business lawful in it- 
self though the property of rivals in that business may, in a W ide 
sense, be injured by the consequent and intended competition. _ 
There is no department of the law in which the Courts have 
exercised larger powers of restraining individual freedom on 
grounds of general utility, and it is impossible to provide in terms 
for this discretion without laying clown that all objects are unlaw- 
ful which the Court regards as imiporal or opposed to public policy. 
The epithet “ immoral ” points, in legal usage, to conduct or pur- 
poses which the State, though disapproving them, is unable, or not 
advised* to visit with direct punishment. “ Public policy ” points 
to political, economical, or social grounds of objection, outside the 
common topics of morality, either to an act being done or to a pro- 
mise to do it being enforced. Agreements or other acts may be 


(«0 Fisher v. Bridges , (1854) 3 
E. & B. 342; 97 R.R. 701, Ex. Ch.; 
Geere v. Mare (1863) 2 H. & C. 
339; 133 R.R, 707. This doctrine 
has been extrajudiciallv criticised, 
but seems Quite sound. 

18 


(w) Kali Kumar i v. Mono Mo him 
A.I.R. 1935 Cal. 748; 160 IX. 212 
The decision, Liladhar v. Sunderlal 
A.I.R. 1932 Nag. 32; 136 IX. 875, 
seems to be of doubtful validity. 
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contrary to the policy of the law without being morally disgrace- 
ful or exposed to any obvious moral censure* ^ 

English authorities on the subject of agreements being held 
unenforceable as running counter to positive legal prohibitions, to 
morality, or to public policy, are extremely voluminous and various. 
Many of them are inapplicable to the circumstances of British 
India; not that the elementary rules of law or morality differ in 
substance in England and in India, but because under the conditions 
of Indian manners and society such facts as are dealt with by cer- 
tain classes of English decisions do not occur. References to 
some of the English cases on matters of general interest will be 
found in the judgments of Indian Courts digested below. Some 
topics, on the other hand, are still of practical importance in India, 
though they are obsolete or all but obsolete in England. We 
proceed to discuss the several heads of the section with reference 
to the Indian authorities. 

“ Forbidden by law.” — An act or undertaking is equally for- 
bidden by law whether it violates a prohibitory enactment of the 
Legislature or a principle of unwritten law. Rut in British India, 
where the criminal law is codified, acts forbidden by law seem 
practically to consist of acts punishable under the Penal Code and 
of acts prohibited by special legislation, or by regulations or orders 
made under authority derived from the Legislature. Parties are 
not, as a rule, so foolish as to commit themselves to agreements 
to do anything obviously illegal, or at any rate to bring them 
into Court ; so the kind of question which arises in practice 
under this head is whether an act, or some part of a series of 
acts, agreed upon between parties, does or does not contravene 
some legislative enactment or regulation made by lawful autho- 
rity. The decision may turn on the construction of the agree- 
ment itself, or of the terms of the Act or other authoritative 
document in question, or on both. In particular it may have to 
be considered whether the intention of the legislator was to pre- 
vent certain things from being done, or only to lay down terms 
and conditions on which they might be done. It is easy to say 
that properly drawn Acts or Regulations ought to leave no doubt 
on that point, but experience has shown that such doubts are 
possible and have not been uncommon. Broadly speaking, that 
which has been forbidden in the public interest cannot be made 
lawful by paying the penalty for it; but an act which is in itself 
harmless does not become unlawful merely because some collateral 
requirement imposed for reasons of administrative convenience has 
been omitted. There was a time when the English Courts almost 
regarded it as meritorious to evade statutory regulations, and 
encouraged evasions of them by fine distinctions; but that attitude 
is long out of date, and examples of it cannot now be taken as 
precedents. 
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It is possible for a statute to attach a penalty to making a par- & ~ 
tkular land of agreement, and at the same time to provide that such 
an agreement, if made, shall not be, therefore, void* We do not 11 
know of more than one such case in England Or), or of any in 
British India. 

Cases under this head have arisen principally in connection with 
Excise Acts, and they have almost all been decided with reference 
to English law. The principles may be stated thus: “ When condi- 
tions are prescribed by statute for the conduct of any particular 
business or profession, and such conditions are not observed, agree- 
ments made in the course of such business or profession are void 
if it appears by the context that the object of the Legislature in 
imposing the condition was the maintenance of public order or safety 
or the protection of the persons dealing with those on whom the 
condition is imposed; [but they] are valid if no specific penalty is 
attached to the specific transaction, and if it appears that the condi- 
tion was imposed for merely administrative purposes, e.g., the con- 
venient collection of the revenue ” ( y ). 

The High Court of Bombay acted on these principles (s) 
where the question arose whether an agreement by a lessee of 
tolls from Government under the Bombay Tolls Act, 1875, to sub- 
let the tolls was valid and binding between the lessee and sub-lessee. 

S. 10 of the Act empowered the Government to lease the levy of 
tolls on such terms and conditions as the Government deemed de- 
sirable. One of the conditions of the lease was that the lessee 
should not sublet the tolls without the permission of the Collector 
previously obtained, and another condition empowered the Collec- 
tor to impose a fine of Rs. 200 for a breach of the condition. The 
lessee sublet the tolls to the defendant without the permission of 
the Collector, and then sued him to recover the amount which he 
had promised to pay for the sublease. It was contended on behalf 
of the defendant that the sublease was unlawful, as it was made 
without the permission of the Collector, and that the lessee was 
not therefore entitled to recover the amount claimed by him. But 
this contention was dVerruled. Parsons J., after citing the pas- 

(#) See Pollock, Contract, 11th riages are not void, though that is 
ed., 277. Failure to observe special the effect of the Acts 
registry rules by the parties to a ( y ) Pollock, Principles of Con- 

transfer of property does not make tract, 11th ed., 275. 

it unlawful: Mrnng Ye v. Af.A.S* (s) Bhtkanbhai v. Hiralal (1900) 

Firm (1928) 6 Ran. 423; 111 IX. 24 Bom. 622; followed, Abdullah v. 

105* The Special Marriage Act, Allah Diya (1927) 8 Lah. 310; 100 

1872, % 16 (contrast s. IS) and the IX. 846; A.I.R, 1927 Lah. 333; 

Child Marriage Restraint Act, 1929 B hag want Getmji v. Gangabisan 
(commonly called the Sarda Act), (1941) Bom. 71; 42Bom.L.R. 750; 

4, impose penalties on the solem- 191 I.C. 806; A.I.R. 1940 Bom. 
nsaatton of certain marriages but do 369, where the authorities are 
*K>t in terms declare that the mar- reviewed. 
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S. 28* sage set forth above, said : " In our opinion this case falls within 
the latter class, because the statute itself does not forbid or attach 
0 a penalty to the transaction of subletting , but merely gives power 
to impose a condition under which it can be forbidden should the 
Collector see fit to do so for what can be only purely administra u 
tion purposes. The Act imposing tolls is an Act passed for the 
benefit of the revenue and not an Act for the protection of public 
morals.” Ranade J. said : “As a general rule, the law does not 
forbid things in express terms, but imposes penalties for doing them, 
and the imposition of such penalties implies prohibition, and an 
agreement to do a thing so prohibited is unlawful under section 23 
of the Contract Act. As no penalties are prescribed under the 
[Tolls] Act, the agreement does not prima facie fall under the 1st 
clause of section 23.” Similarly where the lessee of a ferry under 
the Madras Ferries Act, 1890, transferred the ferry to the defend- 
ant without the permission of the Collector as required by the 
terms of the lease, it was held that the transfer was not for that 
reason unlawful, as neither the Act nor any rule framed under the 
Act prohibited such transfer. In such a case, though the trans- 
fer may be invalid against Government, it is valid as between the 
transferor and transferee (a). Similarly where a license to cut 
grass was given by the Forest Department under the Forest Act, 
1878 ( h ), and one of the terms of the license was that the licensee 
should not assign his interest in the license without the permission 
of the Forest Officer, and a fine was prescribed for a breach of this 
condition, it was held that there being nothing in the Forest Act to 
make it obligatoiy upon the parties to observe the conditions of 
the license, the assignment would be binding upon the parties, 
though it was competent to the Forest Officer to revoke the license 
if he thought fit to do so (c). The above Acts, which are intended 
solely for the protection of revenue, must be distinguished from 
Abkari and Opium Acts, which have for their object the protec- 
tion of the public as well as the revenue. Thus an agreement to 
sublet a license to sell arrack issued under the Madras Abkari Act, 
1886 (d), or a license to manufacture and sell country liquor granted 
under the Excise Act, 1881 (c), or a license to sell opium issued 
under the Opium Act, 1878 (/j, or a license to manufacture salt 


(a) Abdulla v. Manmod (1902) 
26 Mad. 156; Gauri Shankar v. 
Mumtas Alt Khan (1879) 2 All. 411 
IF.B.]. 

(b) See now the Indian Forest 
Act, 1927. 

(c) Nasaralli v. Babamiya (1916) 
40 Bom. 64; 30 I.C. 913. 

(d) Thithi Pakurudasu v. Bhec- 
mudu (1902) 26 Mad. 430. 

( e ) Debi Prasad v. Rup Ram 


(1888) 10 All. 577. This Act has 
been repealed by the U.P. Excise 
Act, 1910. As to what amounts" to 
a sublease, Radhev Shivam v. Mewa 
Lai (1928) 116 I.C. 89; A.I.R. 
1929 All. 210; Palepu Narayma ~ 
murthy v. Mallapudt Subrahmanyam 
(1928) 114 I.C. 655; A.I.R, 1928 
Mad. 119. 

(/) Raghumth v, Nathu Hirji 
(1894) 19 Bom* 626, 
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under the Bombay Salt Act, 1890 (g), without the permission of the S. 
Collector, is illegal and void, the sublease in each case without such 
permission being prohibited by statute, and no suit will lie to re- 
cover any money due or any sum deposited under such an agree- 
ment The result is the same where the holder of such a license 
does not actually sublet or transfer the license, but does an act 
which amounts to a sublease or a transfer, as where he sells his 
business in an excisable article in consideration of a money payment 
with leave to the purchaser to carry on the business in his name, 
and obtains an indemnity from the purchaser against all loss, claims 
and demands in respect of the business. In that case he cannot 
recover from the purchaser either the consideration money or pay- 
ments made by him for debts contracted by the purchaser in the 
business and covered by the indemnity (/i). Similarly, a partner- 
ship agreement entered into in violation of the terms of a license 
granted under the Bombay Abkari Act, 1878, which prohibited the 
licensee from admitting any partner in the business, the violation 
being punishable under the Act, is void as forbidden by law ( i ) ; and 
if a person, being aware of this prohibition, does join as a partner, 
and advances capital for that purpose, he cannot recover back the 
amount advanced (/). Where a rule framed under the Madras 
Abkari Act, 1886, prohibited, on pain of a fine, the holder of a 
license for the sale of toddy from being interested in the sale of 
arrack and the holder of a license for the sale of arrack from 
being interested in the sale of toddy, it was held that an agree- 
ment of partnership in the business of selling arrack and toddy 
entered into between a holder of a license for the sale of toddy 
and the holder of a license for the sale of arrack was void, and 
that neither party could sue the other for the recovery of money 
due to him in respect of the partnership ( k ). 

But a condition prohibiting the licensee from “ selling, trans- 
ferring or subletting ” has been held not to prohibit the licensee 
from admitting partners .in the business to which the license re- 
lates (/). The same has been held of a condition prohibiting the 
licensee from “ subletting, selling, mortgaging or otherwise alienat- 


(g) Ismalji v. Raghunath (1909) 
33 Bom. 636; Rabiabihi v. Gangad- 
har (1922) 24 Bom.L.R, 111; 66 
IX. 393 * 

(h) Behari Loll v. J ago dish Ch un- 
der (1904) 31 Cal. 798. 

(i) Hormasji v* Pestanji (1887) 
12 Bom. 422. In a later Punjab 
case it was held that a partnership 
agreement by a licensee under the 
Excise Act, 1896 (now repealed, see 
Punjab Excise Act, 1914), was not 
void under this section, as it did not 
contravene any of the rules framed 
under that Act: Bisheshar Das v. 


Govind Ram (1906) Punj. Rec. 
no. 114. 

O’) Gopairav v. Kaltappa (1901) 
3 Bom.L.R. 164. 

(k) Marudawuthu v. Rangasami 
(1900) 24 Mad. 40L But the ille- 
gality of a partnership affords no 
reason why it should not be sued: 
Brahmayya v. Hannah (1920) 43 
Mad. 141; 54 IX. 45. 

(/) Gawri S hanker v. Mumiag 
AH (1879) 2 All. 41!, 413; Karsm v. 
Catlu (1913) 37 Bom. 320; 19 IX. 
442* 
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13 * 23 * ing whole or in part the privilege granted by this license of manu- 
facturing salt” (m). Madras decisions have, however, taken a 
- contrary view (»). The sale of fermented liquor without a li- 

cense, such a sale being punishable under the Bengal Excise Act, 
1878 (o), is unlawful, and the vendor is not entitled to recover 
the price thereof from the buyer (p). 

In a Madras case an agreement by a Madras District 
Municipality by which it farmed out its right to collect fees on 
the slaughter of animals was held void as being ultra vires, so 
that the Municipality could not sue on it. The Court said “ The 
powers of a Corporation must be strictly construed and it is hardly 
too much to say that what is not permitted to such a body is fptf- 
bidden” ( q ). But this, according to current English authorities, is 
not accurately expressed. There is no such rule of construction as 
supposed, and acts ultra vires are not forbidden; the attempt to 
do such an act is a nullity (r). Cases on the doctrine of ultra 
vires are not really relevant to s. 23. 

Agreements to assign or sublet licenses granted under the ex- 
cise laws must be distinguished from agreements to sublet a con- 
tract with a public department (j). Thus in a Bombay case (t) 
the defendant contracted with the Executive Engineer of the Pub- 
lic Works Department to supply materials for the construction of 
a public road. One of the conditions of the contract was that no 
work was to be underlet by the contractor Without the express 
permission in writing of the Executive Engineer or his duly autho- 
rised agent. Subsequently the defendant, without obtaining the re- 
quisite permission, entered into an agreement with the plaintiff 
under which the plaintiff was to do the contract work, and the de- 
fendant to pay him all the moneys that might be received by him 
from the Executive Engineer under the contract after deducting 10 
per cent, as the defendant’s profit. It did not appear that the plain- 
tiff knew of the condition against underletting contained in the 


(m) Chant psey Dossa v, Gord- 
handas Kessowji (1917) 19 Bom.L. 
R* 381; 40 I.C 805. In Nalain 
Padmanabham v. Sait Badrimth 
(1912) 35 Mad. 582; 10 I.C. 126, 
it was assumed that the words “ You 
shaH not sell, transfer or subrent 
your privilege,” included the admis- 
sion of partners. 

(n) Rammayudu v. Seethara- 
mayya (1934) 58 Mad. 727 ; 155 I.C 
544; A.I.R. 1935 Mad, 440 (F.B.); 
Satyala v. Bhoga&aMi A.I.R. 1935 
Mad. 895; 158 LG 1055. 

(o) Repealed by the Bengal Ex- 
cise Act, 1909. 

(p) Boistub Cham v. Wooma 
Chum (1889) 16 Cal. 436* 


(q) Municipal Council, Kumba- 
komm v. Abbahs Sahib (1913) 36 
Mad. 113; 11 I.C. 669. 

(r) See Pollock, Principles of 
Contract, 11th ed., 103 sqq. 

( s ) The formation of a partner- 
ship by a contractor with the Forest 
Department for executing the lyork 
under his direction is in itself only 
a matter of agency and not a sub- 
letting of his rights contrary to the 
Forest Act : Nukala Vtnhatanand- 
ram v. Immdisetty Dhanaraju (19%) 
117 I.C. 298; A.I.R, 1929 Mad, 
689. 

(0 Gangadhar v. Damodar (1896) 
21 Bom, 522. 
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contract* The plaintiff sued the defendant for the balance of motley 8. 
due to hint under the agreement It was held that, as the plaintiff 
did not appear to have any knowledge of the restrictive condition 
in the contract, he was entitled to enforce his own contract against 
the defendant The Court did not consider it necessary to decide 
whether the sub-contract wjas void as opposed to public policy, 
at the same time intimating its opinion that the sub-contract was 
to be distinguished from the subletting of a license granted under 
the excise laws and intended by the Legislature for the use of the 
licensee only. It was further held that, even if the plaintiff could 
not enforce his contract, he was at all events entitled under the 
circumstances to receive from the defendant compensation for the 
work and labour of which the defendant had received the benefit* 

44 Defeat the provisions of any law.” — The term “ law 99 in 
this expression would seem to include any enactment or rule of law 
for the time being in force in British India. This branch of the' 
subject may thus be considered under three heads according as the 
object or consideration of an agreement is such as would defeat (1) 
the provisions of any legislative enactment, or (2) the rules of 
Hindu or Mahomedan law, or (3) other rules of law for the time 
being in force in British India («). 

L Legislative enactments.-r-Where a lessee of a village from 
a zamindar agreed to collect from the ryots and pay over to the 
zamindar an annual festival cess up to that time recovered by the 
zamindar, it was “held that the zamindar could not recover from the 
lessee the amount of the cess collected by him, the cess being of a 
nature prohibited by the Bengal Rent Recovery Act, 1859, s. 10 (V). 
Where a tenant agreed by a registered kabuliat to deliver to his 
landlord in addition to rent certain agricultural produce, and fur- 
ther to supply the landlord with a cart and bullocks when necessary, 
and in default to pay the cash value of the said dues along with 
the rent, it was held that the agreement was one to pay cess, and 
was therefore void' as being barred by the provisions of the U. P. 
Land Revenue Act, 1901, s. 56 ( w ). *And where the manager of 
a temple at Broach sued the defendant to establish the right of the 


(») In A.R.L.P* Firm v. V Po 
Kyamg (1939) Ran#. 3H; 183 IX. 
673; A.I.R* 1939 Rang. 305 1F.B.J, 
one jnember of the Court held that 
“ law M in the first paragraph of s. 23 
means law enacted by any competent 
Legislature, and M law f * in the second 
paragraph means personal or custo- 
mary law, bating his opinion on the 
nertet to s. 23 in the last edition of 
this book. It b respectfully sub- 
that nothing in those notes 
eait be construed as confining 41 law ” 
oi the second paragraph to personal 


or customary law and that the word 
cannot be so confined. 

(v) Kamala Kant Ghose v. Kalu 
Mahomed (1869) 3 B.L.R.A.C. 44. 
But an agreement to perform defined 
services in lieu of rent is not an 
illegal 44 imposition ” on the tenant 
within the Bengal Tenancy Act : 
Radhu Hari v. Narendra Nath 
Chatterjee (1929) 115 IX. 34; 49 
Cat.L.J. 189; A.I.R. 1929 Cal. 224. 

(w) Sis Ram v. Asghar Ati (1913) 
35 AIL 19. 
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3E} # temple to levy a cess on cotton purchased in Broach and exported 
from it, it was held that, assuming that the defendant impliedly 
assented to, pay the cess, the agreement was unlawful as being 
against the provisions of the Bombay Town-Duties Abolition Act, 
1844, which abolished cesses of every kind not forming part of the 
land revenue (x). Similarly where A. was required under the 
Code of Criminal Procedure (y) to furnish a surety for his good 
behaviour, and B. agreed to become a surety on condition that A. 
would deposit with him the sum in which he was required to go 
bail, and the deposit was made, it was held, in a suit brought after 
the expiry of the period of suretyship, that A. was not entitled to 
recover the deposit from B., as the effect of the agreement was 
to defeat the provisions of the Code by rendering B. a surety only 
in name (#). Likewise, a surety who has given a bail for an ac- 
cused person cannot recover from the accused the bail which has 
been forfeited in consequence of the accused failing to appear 
when required by the Court which released him on bail (a). And 
it is conceived that a suit would not have lain to recover the amount 
of a loan by a British subject to a native prince in India without 
the consent of the Government so long as such loans were prohi- 
bited by the East India Company’s Act, 1797 (now repealed by 
the Government of India Acts of 1915 and 1935). But where an 
agreement is merely “void” as distinguished from “illegal,” c.g., 
an agreement to give time to a judgment debtor without the sanc- 
tion of the Court (b), either party may, on performing his part 
of the contract, enforce the contract as against the other (c). It 
is not illegal to deal with an irregular unregistered association in 
ignorance of its character (d). 

The provisions commonly found in statutes relating to insol- 
vency (e) afford further illustrations of the class of agreements 
now under consideration. Thus an agreement by which an in- 


( x ) CoAvawi Sltri Purushotamji 
Maharaj v. Robb (1884) 8 Jk>m. 
398. 

(y) Then Act X of 1872, s. 505, 
now Act V of 1898, s. 107. 

(z) Fateh Singh v. Sanwat Singh 
(1878) 1 All. 751. 

(a) Sunder Singh v. Kishen Chcmd 
(1899) Putij. Rec. no. 1 ; Bhupati 
Ch . Nattdy v, Golam Ehibar Chow - 
dry (1919) 24 C.W.N. 368 ; 56 I.C. 
539; Bur Singh v. Kehru A.T.R. 
1938 Lah. 732. 

(b) Such an agreement was de- 
clared to be void under the Code of 
Civil Procedure, 1882, s. 257 -a. That 
section is not re-enacted in the Code 
of Civil Procedure, 1908. 

(c) Bank of Bengal v. Vyabhoy 


(1891) 16 Bom, 618, See also Abaji 
Sitaram v. Trwibak Munidpahty 
(1903) 28 Bom. 66, 73. 

(d) Appa Dada Fa tit \ . Rant - 

krishrn Vasudeo Jo sin, ( 1930) 53 

Bom. 652; 121 l.C. 581; A.T.R. 
1930 Bom. 5. 

( e ) The “ Insolvent Debtors Act” 
which was referred to in the earlier 
•editions of this work (a refcWhce 
which seems to have escaped the 
notice of earlier editors) has long 
had its place taken by the Presi- 
dency-towns Insolvency Act, 1909, 
and by the Provincial Insolvency Act, 
1920, which replaced the Act of 1907. 
The earlier cases cited in the notes 
however are still useful guides to 
the legal principles involved. 
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solvent who had obtained his personal, but not his final, discharge 8 . 3®. 
settled the claim of one creditor without notice to the official assig- 
nee or his other creditors, and by which that creditor agreed not to 
oppose his final discharge, was void as in fraud of the creditors and 
as inconsistent with the policy of the statute then in force (/). 

Similarly a promissory note whereby a creditor secures for * him- 
self a larger payment from an insolvent than what he is entitled to 
under a composition deed is void where the other creditors are not 
aware of the arrangement. The same principle applies even though 
the note may have been passed to the creditor by a third party 
if it is done with the insolvent's knowledge (g). And a composi- 
tion deed whereby a debtor assigned the whole of his property to 
trustees for the benefit of such of his creditors as should sign the 
deed within a certain period is void as against the official assignee (ft). 

On like grounds a collusive assignment of a contract by a party 
thereto on the eve of his insolvency to his brother-in-law with the 
object of defrauding his creditors is void under this section and 
s. 6. cl. (h), of the Transfer of Property Act, 1882 ( i ), as the 
effect of such an assignment is to defeat the provisions of the In- 
solvency Act by preventing the benefit of the contract from vest- 
ing in the official assignee ( /). An official assignee must not raise 
money for pursuing a suit for the estate bv agreeing with credi- 
tors who advance it to give preference to their debts ( k) f but where 
a discharged insolvent agrees to pay his old debt in consideration of 
the creditor entering into a fresh transaction, the agreement is 
valid (/). 

A mortgage of immovable property belonging to a minor by a 
person holding a certificate of administration in respect of the es- 
tate of the minor under the Minors ( Bengal) Act, 1858 (wi), il 
void where it is made without the sanction of the Court, even though 
the mortgage money was advanced to liquidate ancestral debts and 
to save an ancestral property from sale in the execution of a de- 
cree ( n ) . Where a specific kind of land or specific rights in land 
have been declared by the Legislature to be not transferable, a 

(/) Naoroji v. Kazi Sidick Mirza ( j ) J offer Meher Ah v. Budge 
<1R%) 20 Bom, 636. Budge Jute Mills Co . (1007 ) 34 Cal. 

(g) Krishnappa Chetti v. Adtmula 289, on apical from (1906) 33 Cal. 

Mudali (1896) 20 Mad. 84; Mohamad 702. 

v. Parawenvara (1906) 16 Mad .L. ( k ) Re P urus ho t ha m d o ss (1927) 

J, 418; Atumal Ramootm I v. Dip- 116 LC. 125; 55 Mad.LJ. 657; A. 
ehon* Kessumal (1939) Kar, 147; I.R. 1929 Mad. 385. 

179* G 901; A.LR, 1939 Sind 33. (A Doopiy v. Chotahl (1938) 

(ft) Manmohandas v. iV. C. Mac - Rang. 19; 174 LC. 863; A. I.R. 

hod (1902) 26 Bom, 765. 1938 Rang. 11. 

(t) Clause (h) of s. 6 of the (m) Repealed by the Guardians 

Transfer of Proper t> Act provides and Wards Act, 1890, of which see 
that no transfer can be made for an ss. 29 and 30. 

unlawful object or consideration (a) C him man Singh v. Subran 

within the meaning of s, 23 of the Hour (1880) 2 AH. 902. 

Contract Act. 

19 
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u28* transfer of such land or rights in land is void, as to permit 
it would be to defeat the provisions of the law within the mean- 
ing of the section (o). Thus a sale by occupancy tenants of occu- 
pancy rights is void, it being of such a nature that if permitted it 
would defeat the provisions of the N.-W.P. Rent Act, 1873 (/>)* 
Similarly an agreement to transfer the rights of an ex-proprietary 
tenant in a mahal is illegal, as it would defeat the provisions of the 
N.-W.P. Rent Act, 1881, s. 7 (q). But there is nothing in the 
provisions of the latter Act to render an assignment by a lambardar 
of the profits of a mahal unlawful under this section (r). A usufruc- 
tuary mortgage of an occupancy holding by an occupancy tenant is 
void under this section, for, if permitted, it would defeat the provi- 
sions of the Agra Tenancy Act, 1901, s. 21 (jf). Similarly an 
agreement by an ex-proprietary tenant to pay rent for his ex-pro- 
prietary holding at a rate higher than that prescribed by s. 10 of 
that Act, is void, as it would make the provisions of that section 
entirely nugatory ( t ). And where an ex -proprietary tenant mort- 
gaged his rights in contravention of s. 7a of the Oudh Rent Act, 
1886, the mortgage was held to be void and the mortgagee was not 
entitled to recover moneys paid under the mortgage ( u ). If such 
a mortgage debt is redeemed by executing a bond or passing a 
promissory note, both the bond and the promissory note would 
be unenforceable (v). But the Privy Council has held that an 
agreement by the defendants for relinquishment of all their Sir and 
Khudkasht lands and ex-proprietary rights therein to the plaintiffs 
none of whom were at the date of the agreement proprietors, land- 
holders or co-sharers in the land to be relinquished, and for pay- 
ment of damages for any breach of the agreement by them, is ille- 
gal and void as being in contravention of the policy of the said 
Act (w). And where a specific individual has been declared, under 
an Act, to be incompetent to transfer land belonging to him a 
transfer of his land by that person is void under this section, and 


(o) Phalli v. Matabadal (1883) 
All. W.N. 7 (a case under N.-W. 
P. Rent Act, 1881, s. 9, relating to 
occupancy rights) ; Indar v. KhushJi 
(1886) All. W.N. 88 (a case under 
- N.-W.P. Land Revenue Act, 1873, 

s. 125, relating to sir land). 

(P) Jhinguri v. Durga (1885 ) 7 
All. 878. See now the U. P. Land 
Revenue Act, 1901. 

(q) Kashi Prasad v. Kedar Nath 
Sahu (1897) 20 All. 219. See now 
the U.P. Land Revenue Act, 1901. 

(r) Chadma Lai v. Kishen Lai 
(1894) All. W.N. 17; Bhagwan Das 
v. Bhajju Mai (1894) All. W.N. 
140. 

(s) Ram Sarup v. Kishan Lai 
£19071 AIL W.N. 76. See now the 


Agra Tenancy Act, 1926. Mukund 
Lai v. Sum t a A.I.R. 1931 All. 
461; 132 IX. 4 72. 

<0 Prog v. Sital (1914) 36 All. 
155; 22 T.C. 965. Similarly of a 
contract for the sale of land contra- 
vening the rule against perpetuities: 
Dinkarrao v. Narayen (1922) 24 

Bom.L.R. 449; (1923) 47 Bom. 191. 

(«) Mohammad Muzaffar 
v. Madad AH A.I.R. 1931 Oudh 
309; 132 I.C. 543. 


(v) Jaganmth v, Baij Nath (1936) 
12 Luck. 679; 165 I.C. 587; A.I.R, 
1937 Oudh 150. 


(w) Moti Chand v, Ikram-tMah 
Khan (1917) 39 AIL 173; 39 I.C. 
454. 
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such a transfer cannot be enforced even after removal of the dis- S. 2? 
ability ( x ). And it has been held by the High Court of Madras 
that an agreement by a debtor not to raise the plea of limitation 
is void under this section, as it would defeat the provisions of the 
Limitation Act (y), though not avoided by s. 28 (see notes thereon 
below). But a stipulation for payment of compound interest, 
though not allowed by the Regulations in force in the Santhal 
Parganas (z), is not unlawful within the meaning of the present 
section (a). Nor is an alienation made pending a temporary in- 
junction under s. 492 of the Civil Procedure Code [now O. 39, 
r. 1] unlawful under this section ( b ). A loan by a military officer 
to a man under his command is not unlawful as being against 
the law, though such a loan may be against the rules of discip- 
line (c). A compromise of a suit whereby the defendant agrees 
to a mortgage decree being passed against him even in respect of 
a claim not secured by a mortgage is not unlawful or opposed to 
public policy ( d ). There is nothing in the Bengal Drainage 
Acts (e) to render invalid a contract between a landlord and his 
tenant by which the latter agrees to pay the former drainage cost 
in respect of land on which rent has for the first time been imposed, 
in consequence of a scheme of works carried out under the Acts 
benefiting it (/). A bond passed by a ward of the Court of Wards 
is void. But if after the death of the ward, and after the estate 
is released from the Court of Wards, the son of the deceased ward 
obtains a fresh advance from the lender and passes a bond for a 
sum which includes the loan to the deceased, the bond is valid even 
as regards that loan, provided it is proved that the lender refused 
to make a fresh advance unless the son agreed to pay also the 
loan made to the father (< 7 ). 


(jr) Radha Bai v. Kanwd Siiujh 
(1908) 30 All. 38 (a case under 
Jhansi Incumbered Estates Act. 1882, 
3 . 8, relating to disqualified zamin- 
dars). This Act was repealed by 
the Bundelkhand Encumbered Estates 
Act, 1903 (U.I\ Act I of 1903). 

(y) Ballapraguda v. T hum mam 
(1917) 40 Mad. 701; 35 IX. 575. 

(jst) Regulation III of 1872, s. 6, 
and Regulation V of 1893, s. 24. 

(a) Shama Charan v. Chum Lai 
(1898) 26 Cal. 238. 

(b) Manahar Das v. Ram Autar 
(1903) 25 All. 431. 

(r) Asa Singh v. Sadda Singh 
(1873) Punj. Rcc. no. 16. 

(d) Bhuvanagiti Subbarayudu v. 
M aradugula Venkataratnam ( 1907) 
17 Mad.L.J, 200. 

<«) Bengal Act VI of 1880 and 


Bengal Act II of 1902 

(/) Jvoli Kumar v. Hart Das 
(1905 ) 32 Cal. 1019. 

(g) Bi tides hri Prasad v. Sarfu 
Singh (1923) 21 Atl.L.J. 446; 73 
IX. 458^ In a partition suit a decree 
was passed against one of the parties 
for Rs. 1,(X)0 for the marriage ex- 
penses of another party. In order 
to evade the Child Marriage Rest- 
raint Act, 1929, the marriage of the 
party in whose favour the decree 
was passed was performed in an 
Indian State, where there was no 
prohibition against such a marriage. 
It was held that the decree could be 
executed for the marriage expenses, 
since the act which the contract was 
designed to promote was legal where 
performed and no question of public 
policy therefore arose ; Anattda- 
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^ 23, 2. Rules of Hindu and Mahomedan law* — The rules must of 

course be such as are recognized and enforceable by Courts of 
law; they do not include rules of an exclusively religious character 
which operate in foro conscientiae only. 

An agreement that would defeat the provisions of Hindu law 
would be unlawful within the meaning of the present clause. A 
contract to give a son in adoption in consideration of an annual ab 
lowahce to the natural parents is an instance of this class, and a 
suil will hot lie to recover any allowance on such a contract, though 
the adoption may have been performed. The Hindu law does not 
recognise in this kali yug any adoption but that of a dattak son, 
and such a son is defined in the Dattaka Chandrika (s. 1, par. 12) 
as a son “ affectionately given by his father or mother.” Resides 
defeating the provisions of the Hindu law, such an agreement 
would involve an injury to the person and property of the adopted 
son, “ rf inasmuch as, if it could be proved that the boy was pur- 
chased and not given, it is very probable that the adoption would 
be set aside, and if such adoption were set aside he would not 
only lose his status in the family of his adopting father, but also 
lose his right of inheritance to his natural parents ” (Ji). 

A contract entered into by Hindus living in Assam, by which 
it is agreed that, in the event of the husband leaving the village in 
which the wife and her friends resided, the marriage shall become 
null and void, is contrary to the policy of Hindu law (i). Again, 
it is a rule of Hindu law that for the fulfilment of the duties which 
the law imposes upon a wife she must reside with her husband 
wherever he may choose to reside. An agreement, therefore, by 
a Hindu husband that he will not he at liberty to remove his wife 
from her parents* abode to his own abode is illegal, as tending 
to defeat the rule and being opposed to public policy. An agree- 
ment of this kind is no defence to a suit by the husband for the 
restitution of conjugal rights and a decree directing the wife to live 
with him at his house (;). 


ramayya v. Subbayya A. ft*. 1940 
Mad. 901; (1940) 2 Mad.L.J. 353; 
s ed quaere, for an act may be con- 
trary to public policy, though riot 
within the criminal law, and the 
policy of the Legislature was cer- 
tainly to prohibit such marriages so 
far as possible, even though they 
were not made criminal if perform- 
ed outside British India, The deci- 
sion can however be supported on 
another ground, that the executing 
court could not go behind the decree, 
(h) Eshan Kishore v. Haris 
Chandra (1874) 13 B.L.R. App. 42; 
Sitaram v. Harihur (1910) 35 Bom. 


169, at pp. 179, 180; 8 I.C. 625; 
Raghubar Das Mahant v. Raja 
Natabar Singh (1919) 4 Pal.L.J, 
42; Narayen v. Gopalrao (1922) 24 
Bom.L.R. 414; 67 1C 850, But a 
family agreement merely collateral 
to an adoption does not avoid it; 
Penumasta Subharaju v. Indukuri 
Narayanaraju (1926) 51 Mad.L.J. 
366; 97 I.C. 232; A.I.R. 1926 Mad. 
1093. 

(i) Sitaram v. Mussamut Aheeree 
Heerahme (1873) II B.L.R, 129, 
134, 135, * 

0 ) Tekait Mon Mohini Jemadni 
v. Basanta Kumar Singh (1901) 28 
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An agreement entered into before marriage between a Maho- g # 23 
medan wife and husband by which it is provided that the wife shall 
be at liberty to live with her parents after marriage is void, and 
does not afford an answer to a suit for restitution of conjugal 
rights (k) : the like of an agreement entered into after marriage 
between a Mahomedan wife and husband who were for some time 
prior to the agreement living separate from each other, providing 
that they should resume cohabitation, but that if the wife should 
be unable to agree with the husband she should be free to leave 
him (/). Upon the same principle, an agreement between a Maho- 
medan husband and wife for a future separation is void, and the 
wife cannot on separation recover the maintenance allowance pro- 
vided by the agreement (m). But an agreement made between 
a Mahomedan wife and husband entered into before marriage by 
which it is provided that the wife shall be at liberty to divorce 
herself from her husband under certain specified conditions is valid, 
if the conditions are of a reasonable nature and are not opposed 
to the policy of the Mahomedan law. When such an agreement 
is made, the wife may, at any time after the happening of the 
contingencies, repudiate herself in the exercise of the power, and 
a divorce will then take effect as if the talaq had been pronounced 
by the husband. This is known in Mahomedan law as talaq (di- 
vorce by the husband) by tafiviz (delegation), the wife being, as* 
it were, the delegate of the husband to pronounce the talaq («(). 

An agreement contemporary with the marriage whereby the hus- 
band undertook not to ill-treat his wife and also agreed that the 
wife would be entitled to claim the customary maintenance 
allowance if relations between husband and wife became strained is 
not void (o). But an ante-nuptial agreement between a Hindu 
husband and wife enabling the wife to avoid the marriage if the 
husband marries an additional wife, or does not treat her kindly, 
or asks her to live at place D. instead of place E., is void, such an 
arrangement being repugnant to the spirit of the Hindu law \p). 

The Courts have held some caste customs to be invalid as be- 
ing opposed to the spirit of Hindu law. These are — (1) a cus- 

Cal. 751; Lahoran S'ketkh Nahhi v. (1882)® 8 Cal. 327; Ayatunnissa 
Mudar Baksh (1878) Punj . Rec. no Beebe e v. Karam AH (1908) 36 Cal. 

20. 23; Maharam Ah v. Ayesa K ha tun 

( k ) Abdul v. Hussenbi (1904) 6 (1915) 19 C.W.N. 1226; 31 i.C. 

Bom.L.R. 728. 562 (the condition in this case was 

(/) Me her ally v. Sakerkhanoobai divorce if husband married a second 
(1905) 7 Bom.L.R. 602. wife]; followed, Badu Mia v. Bad - 

(m) Fatma v, AH Mahomed ratines so (1919) 29 C . L . 1 . 230; 40 
(1912) 37 Bom. 280; 17 I.C. 946; I.C. 803. 

contra Muhammad Muni-ud-din v. (a) Jamila Khatoot i v. Abdul 
Jamal Fatima (1921) 43 All. 650; Rashul A.I.R. 1939 Lab. 165; 184 
63 I.C. 883; followed Muhammad IX. 105. 

AU Akbar^r. Fatima Begum A.I.R. (/>) Chait Ram v. Mussammat 
1929 Lah. 660; 119 IX. 486. Natki (1900) Punj. Rec. no. 15. 

(«) H amide olla v. Faisunnissa 



150 


THE INDIAN CONTRACT ACT. 


ft. 28. 


tom forbidding a married woman to leave her husband and con- 
tract a second marriage without the husband’s consent (q) ; (2) a 
custom authorising a woman to contract a second marriage with- 
out a divorce, on payment of a certain sum to the caste (r) ; (3) a 
custom by which the marriage tie can be dissolved by either party 
without the consent of the other, on payment of a sum of money 
to be fixed by the caste (s). The Calcutta High Court, however, 
has recognised the validity of a custom which allows a married 
woman, who has been relinquished by her husband, to contract a 
second marriage (/). A karnavan of a tarwad cannot part by 
contract, so as to be unable to resume them, with the privileges 
and duties which attach to his position as karnavan ( u ). Such an 
agreement is invalid on the principle that “ there can be no renun- 
ciation of rights and consequent destruction of relative duties pre- 
scribed by an absolute law ” (v). 

3. Other rules of law in force in British India. — It is now a 
settled principle of law that where a decree is silent as to subse- 
quent interest on the amount decreed, interest cannot be recovered 
by proceedings in execution of the decree (zv). But an agreement 
in the nature of a compromise between a decree-holder and a 
judgment-debtor, which proceeds upon ignorance common to both 
parties thereto, as to the above principle, is not illegal as defeat- 
ing the provisions of that law (x). Again, it is a well-established 
rule of law that, unless a will is proved in some form, no grant 
of probate can be made merely on the consent of parties. Hence 
an agreement or compromise as regards the genuineness and due 
execution of a will, if its effect is to exclude evidence in proof 
of the will, is not lawful so as to be enforceable under the pro- 
visions of s. 375 of the Civil Procedure Code [now O. 23, r. 3] (y). 
Similarly, a receiver being an officer of the Court, the Court alone 
is to determine his remuneration, and the parties cannot by any act 
of theirs add to, or derogate from, the functions of the Court with- 
out its authority (z). A promise, therefore, to pay the salary' of a 
receiver without leave from the Court, even if unconditional, be- 
ing in contravention of the law, is not binding on the promisor (a). 
But an agreement providi»g for remuneration to be paid to an exe- 
cutor not out of the assets of the testator, but from the pocket of 


(q) Reg. \. Karsan Goja (1864) 
2 Bom.H.C. 117; Narayan v. Lavtiu/ 
Bharthi (1877 ) 2 Bom. 140. 

(r) Uji v. Hathi Laiu (1870) 7 
Bom.H.C. (A.C.) 133. 

(s) Keshav v. Bat Gandi (1915) 
39 Bom. 538; 29 I. C. 952. 

(0 Jukni v. Queen-Empress 
(1892) 19 CaL 627; In re Mussamut 
Chomia 7 C.L.R. 354. 

(#) Cherukomen v. Ismala (1871) 
6 M.H.C. 145. 


(v) lb. per Holloway J. at |>. 150. 

(w) Pillat v. Filial (1875) 2 I.A. 
219; 15 B.L.R. 383. 

(■*") Seth Gokul Dass v. Murlt 
(1878) 3 Cal. 602. 

(y) Monmohim Guha v. Banga 
Chandra Das (1903) 31 Cal. 357. 

(*) See Civil Procedure Code. O. 
40, r. 1. 

(a) Prokash Chandra « v. Adlam 
(1903) 30 Cal. 696. 
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a third person, is neither forbidden by the Administrator-Gene- 8. 23 
ral's Act, 1874, s. 56 (b), nor is it one which if permitted would 
defeat the provisions of that Act, nor is it against public policy (c). 

M Fraudulent.” — A sale of immovable property pending a suit 
against the vendors to recover a debt is not invalid merely because 
the motive of the vendors may have been to prevent the land from 
being attached and sold in execution. In such a case the only 
question is whether the sale was a real transfer of the title to the 
land for a fair money consideration. The motive of the vendors 
to defeat the execution of any decree that ma^be passed against 
them is immaterial ( d ). In this connection may be noted the pro- 
visions of s. 53 of the Transfer of Property Act, 1882. That sec- 
tion provides inter alia that “ every transfer of immovable pro- 
perty made with intent to defeat or delay the creditors of the 
transferor is voidable at the option of any person so defeated or de- 
layed,” but that “ nothing in this section contained shall impair 
the rights of any transferee in good faith and for consideration/' 

Such a transfer is not illegal, for the section merely declares that 
it shall be voidable at the option of the party affected by the 
transfer. Where the object of an agreement between A. and B. 
was to obtain a contract from the Commissariat Department for 
the benefit of both, which could not be obtained for both of them 
without practising fraud on the Department, it was held that the 
object of the agreement was fraudulent, and that the agreement was 
therefore void («*). But an agreement between A. and B. to pur- 
chase property at an auction sale jointly, and not to bid against each 
other, is perfectly lawful (/). 

” Injury to the person or property of another/’ — The con- 
sideration or object of an agreement is unlawful when it involves 
or implies injury to the person or property of another. A mort- 
gage-bond, whereby a person who is entitled to a moiety only 
of certain property mortgages the whole of that property, is not 
void under this section as to the moiety belonging to him, merely 
because he purports to mortgage the other moiety also not belong- 
ing to him (/;). A bond which compels the executant to daily 
attendance and manual labour until a certain sum is repaid in a 
certain month and penalises default with overwhelming interest is 


(b) This Act has been repealed; 
see now the Adm -General's Act, 
1913. 

(c) Narayan Coomari Ihbi v 
S ha jam Kania Chatter jee (1894) 22 
Cal. 14. 

(d) Pullen Ckt'tiy v. Ramalinga 
Chetty (18?0) S M.H.C 368, refer- 
ring to Sankarappa v. Katnayya 
(1866) 3 M.H.C. 231 and Gnana- 
bhai v, Srmivam Filial (1868) 4 M. 


H.C. 84. See also Rajan Harji v, 
Ardcshir Hormusji (1879) 4 Born, 

70. 

(r) Sahib Ram v. Nagar Mai * 
(1884) Punj , Rec. no. 63. 

(/) Nanda Smgh v. Sunder Singh 
(1901) Punj. Rec. no. 37. Quit 
nettavit ? 

(g) Jogu M often Deb v. Davdoong 
Bur mm (1908) 12 C.W.N. 94. 
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9 . 23 . unlawful and void, “ such a condition/’ the Court said, “ is indis- 
tinguishable from slavery, and such a contract is, in our opinion, 
opposed to public policy and not enforceable’" ( h ). For another 
instance of an agreement void under this head, see the adoption 
case cited in the notes to this section under the head “ Rules of 
Hindu and Mahornedan Law,” above. 

" Immoral/’ — This means “ immoral ” according to the stan- 
dards of morality approved by the Courts and accordingly a settle- 
ment in consideration of concubinage was held to be void, not- 
withstanding thatit was made by a member of a community among 
whom concubinage carried no stigma (i). 

A landlord cannot recover the rent of lodgings knowingly let 
to a prostitute who carries on her vocation there (/). Otherwise, 
if the landlord did not know that the lodgings were required for 
prostitution ( k ). Similarly, money lent to a prostitute expressly 
to enable her to carry on her trade cannot be recovered (/). Like- 
wise money advanced by the plaintiff to the defendant to enable 
the defendant to continue cohabitation with a dancing girl cannot 
be recovered (m). On like grounds, ornaments lent by a brothel- 
keeper to a prostitute for attracting men and encouraging prosti- 
tution cannot be recovered back (ft). An assignment of a mort- 
gage to a woman for future cohabitation is void, and it can be set 
aside at the instance of the assignor though partial effect may have 
been given to the illegal consideration ( o ). And it has been held 


(h) Rant Saruf> v. Bansi Mandar 
(1915) 42 Cal. 742; 30 LC. 955; 
Satish Chandra v. Kashi Saint (1918) 
3 Pat.L.J. 412; 46 I.C, 418. But 
see Anandiram v. Goca (1918) 27 
Cal.L.J. 459 ; 45 LC. 965, vdicre 
the Court was inclined to a different 
opinion, and dist Karuppannan v. 
Pambayan A.LR, 1927 Mad. 531 ; 
101 LC. 39 (no penal interest); 
Wallis v. Day (1837) 2 M. & W. 
273; 46 R.R. 602, decided only that 
a covenant to serve in a certain trade 
for life, and not exercise it other- 
wise, is not in itself in excessive 
restraint of trade. Cp . Pollock, 
Principles of Contract, 11th cd , 359. 

(i) Subava Yctlapfa v Yamanappa 
Sabu A.LR. 1933 Bom. 209 ; 35 

# Bom.L.R. 345. 

(/) Gaurinath Mooktrjee v. Mad - 
humani Peshakar (1872) 9 B.L.R. 
App. 37; Pirthi Med v. Mussammat 
B began (1898) Punj. Rec. no. 2; 
Brinkman v. Abdul G ha fur (1904) 
Punj. Rec. no. 65; Bani M anchor am 
v. Regina Stanger (1907) 32 Bom. 


581, at pp. 586 i 't seq Choqa Lai 
v. Piyari (1908) 31 All. 58 The 
award of mesne profits in ejectment 
in Mariam Begum v. Munqi (1928) 
113 T.C. 366; A.LR. 1928 Sind 173, 
is unintelligible as reported. 

( k ) Sultan v. Nairn (1877) Punj. 
Rec. no. 22. 

(/) Bhol't Baksh v. Guha (1876) 
Punj. Rec. no. 64; Kali K union v. 
Mono Moltini A.LR. 193^ Cal. 7*18; 
160 LC, 212; Ganqamnta v. Kup- 
pammaf (1938) Mad. 789; 183 LC. 
680; A.LR. 1939 Mad. 139. 

(nt) Pannichand v\ Nanoo S anker 
(1908) 18 Mad.L.J, 456. 

00 Alla Baksh v. Chuma (1877) 
Punj. Rec, no. 26, A similar 
English case is Pearce v. Brooks 
(1866) L.R. 1 Ex, 213 (carriage 
hired to a prostitute known b> the 
seller to be such, and to want the 
carriage “ for the purpose of enabl- 
ing her to make a display favour- 
able to her immoral purposes"). 

(o) Thasi Muthukannu v. Shun- 
mngavelu (1905 ) 28 Mad. 413; 
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that money paid by a wife to a third person to be given as a S; 
bribe to a gaoler for procuring the release of her husband from 
gaol could not be recovered back on failure of the gaoler to pro- 
cure the release (p). Similarly, where the plaintiff advanced 
moneys to the defendant, a married woman, to enable her to obtain 
a divorce from her husband, and the defendant agreed to marry 
him as soon as she could obtain a divorce, it was held that the plain- 
tiff was not entitled to recover back the amount, as the agreement 
had for its object the divorce of the defendant from her husband, 
and the promise of marriage given under such circumstances was 
contra honos mores (q). An agreement to pay money upon the 
consideration that the plaintiff would give evidence in a civil suit 
on behalf of the defendant cannot be enforced. Such an agree- 
ment may be for giving true evidence, and then there is no con- 
sideration, for *' the performance of a legal duty is no considera- 
tion for a promise ” : or it may be for giving favourable evidence 
either true or false, and then the consideration is vicious (r). 
There is nothing in this decision, or in the reasons for it, to invali- 
date an expert’s claim for services rendered in the way of profes- 
sional investigation, though he may afterwards become a witness 
for his employer in a litigation arising out of the same facts. 

Under the Common Law of England, and presumably under 
any monogamous law of marriage in a jurisdiction where pro- 
mises of marriage are actionable, an agreement between a married 
man and a woman who knows him to be married to marry one an- 
other after the wife’s death is void as being contrary to morality 
and public policy Lv). But a promise to marry after a decree nisi 
has been pronounced in divorce proceedings, but before decree 
absolute, has now been held by the House of Lords, after a re- 
view of all the authorities on the subject of public policy, not to 
be void on the ground that after the decree nisi nothing but the 


Kandasit'atni v. Karayanasteami 
(i 923) 45 Mad.L.J. 551; 76 LC, 
306. See also Alice Mary Hill v. 
11 'Mam Clark (1005) 27 All. 266. 
and Mussutnmat Roshutt v. Muham- 
mad (1887) Punj. Rec. no. 4o; 
G hunt a v. Rctm Chandra Ran (a 
flagrant example) A.LR. 1025 All 
437; 88 LC. 411; and note that 
agreements of this da«;s are wholly 
void, not merely voidable. All these 
cases are quite plain on the prin- 
ciples of English law. 

{/>) Protima Aurat v. Dukhia 
Sirkar (1 872) 9 B.L.R.App. 38. 

(<?) Bat Vijh v. Kama Kagar 
(1885) 10 Bom . 152; Mmssammat 
Roshnn v. Muhammad (1887) Punj. 

20 


Rec. no. 40. 

(r) Sashamtak Chctti v, Kama- 
samy Chetty (1868) 4 M.H.C. 7, 

(s) H'ilson v. Cantley 11908] 1 
K . B . 729, C. A . , confirming Spiers 
v. Hunt, %h. 720. It seems to be 
still good law that a promise of mar- 
riage made by a person who is 
married and conceals the fact from 
the promisee is actionable at the suit 
of the innocent promisee on the 
ground of the promisor's implied 
warrant that he can lawfully make 
and perform the promise ; Mi {heard 
v. Ltitlnvood (1850) 5 Ex. 775; 82 
R.R. 871, This, however, ma\ be 
of little importance in India. 
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S. 23* shell of the marriage was left and the further period of waiting 
until the decree is made absolute is imposed in the public interest 
in ordet to secure full disclosure before the Court (t). 

A loan made for the purpose of teaching singing to mikins 
(dancing girls) has nothing immoral in its object, for although 
it might be true that most of the rtaikins who sing lead a loose life, 
singing is a distinct mode of obtaining a livelihood, not necessarily 
connected with prostitution (u). And it has been held by the 
High Court of Allahabad that a suit will lie for arrears of allow- 
ance agreed to be paid to a woman for past cohabitation (v). The 
Court observed : '* Such a consideration, if consideration it can 

properly be called, which seems to us more than doubtful, would 
not be immoral so as to render the contract de facto void, but we 
think the more correct view is to regard the promise to pay the 
allowance as an undertaking on the part of Bikramajit Singh to 
compensate the woman for past services voluntarily rendered to 
him for which no consideration as defined in the Contract Act 
would be necessary.” It would seem that the High Court thought 
the case was covered by s. 25 (2) of the Act, though the section 
is not specially referred to. But it is submitted that a considera- 
tion which is immoral at the time, and, therefore, would not sup- 
port an immediate promise to pay for it, does not became inno- 
cent by being past; and this is the view lately taken in // usscinali 
v. Dinbai (w) : again, in Kisondas v. Dhondu (x) t it was held that 
paM cohabitation is not good consideration for a transfer of pro- 
perty. These cases were considered by the Patna High Court 
where a person had agreed to pay a maintenance allowance to his 
discarded mistress. Courtney Terrell, C.J. observed that a con- 
tract to enter into the relationship of protector and mistress was 
undoubtedly immoral and unenforceable in law; but the case of a 
contract to compensate a woman for what she had lost on account 
of past association with the promisor was not immoral ( y). The 
English view of such cases is that the alleged consideration is bad 
simply as being a past consideration not within any of the excep- 


( t ) Fender v. St. John Mild may 
1 193#] A.C. 1. 

(u) Khuhchand v. Beram (1888) 
13 Bom. 150. 

( v ) Dhiraj Kuar v. Bikramajit 
Singh (1881) 3 All. 787. See also 
Man Kuar v. Jasodha Kuar (1877) 
1 All. 478. Both these cases were 
referred to in Lakshtmnarayana v. 
Subhadri Animal (1903) 13 Mad. 
L.J. 7, where Bhashyam Aiyangar 
J. said that though it was not neces- 
sary to decide whether the view 
taken in those cases was correct, he 
did not express any dissent from it; 


Koihandapam v. Dhanammal A.I.R. 
1943 Mad. 253; (1943) 1 Mad.LJ, 
56. 

<*') (1923) 25 Bom.L.R. 252; 
86 l.C. 240; A.I.R. 1924 Bom 135. 

(x) (1920) 44 Bom. 542; 57 l.C. 
472; Sabava Vella ftpa v. Y am ana p pa 
Sabu A.I.R. 1939 Bom. 209 ; 35* 
Bom.L.R. 345. 

(y) Godfrey v. Mst Farbati 
f 1938] 17 Pat. 308; 178 l.C 574; A* 
I.R. 1938 Pat. 502. The distinction 
may nevertheless be sometimes diffi- 
cult to draw. 
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tional rules (so far as such exceptions really exist) allowing past S. 23. 
consideration, under certain conditions, to be good. In a later case 
the same High Court held that, adultery in India being an offence 
against the criminal law, cohabitation past or future, if adulterous, 
is not merely an immoral but an illegal consideration ( 2 ). In an 
old Madras case (a), the tenants of certain villages engaged the 
services of the defendant to advocate their cause with regard to 
assessments made upon the villages, and agreed to pay to him a 
sum of money subscribed amongst themselves if he succeeded in 
obtaining a more favourable assessment. A portion of the sub- 
scription amount was paid to him in advance, and it was agreed 
that if he failed in his work he should repay the amount. In a 
suit to recover the amount paid to the defendant on the ground 
that he had failed to perform his part of the contract, it was held 
that the plaintiffs were entitled to succeed, and that the agreement 
was not vitiated by illegality. The Court observed: “ The point, 
then, for consideration is, Did the defendant for that purpose 
undertake, in consideration of the stipulated sum, to induce by 
corrupt or illegal means, or by the exercise of personal influence, 
any public servant to do an official act or show any favour? If 
he did not, the contract cannot be treated as illegal ; and we are of 
opinion that the written agreement does not properly admit of such 
a construction.” Here the principle was applied { see notes in this 
section under “unlawful objects,” above) that, where it is possible 
to perform an agreement by lawful means according to its terms, 
an unlawful intention will not be presumed, and any party alleg- 
ing such an intention must prove it. 

“ Opposed to public policy.” — The general head of public 
policy covers, in English law, a wide range of topics. Agreements 
may offend against public policy by tending to the prejudice of the 
State in time of war (trading with enemies, etc.), by tending to 
the perversion or abuse of municipal justice (stifling prosecutions, 
champerty and maintenance) or, in private life, by attempting to 
impose inconvenient and unreasonable restrictions on the free 
choice of individuals in marriage, or their liberty to exercise any 
lawful trade or calling. Some of these matters are separately 
dealt with in the Contract Act (see ss. 26 and 27, below). It is 
now understood that the doctrine of public policy will not be ex- 
tended beyond the classes of cases already covered by it. No 
Court can invent a new head of public policy (6) ; it has even been 
said in the House of Lords that 14 public policy is always an un- 
safe and treacherous ground for legal decision” (c). This does 
** ■ — rr , ,,, , r , ^ ; ^ _ 

( 4 ?) Alice Mary Hill v. William {1902] A.C. 484, 491. See als^ 

Clark (1905) 27 All. 266, Shrinivasdas Lakshm inarayan v. 

(а) Pichakuity Mudali v, Nora- Ramchandra RamraUandas (1919) 

yamppa (1864) 2 M.HX. 243. 44 Bom. 6; 52 IX. 546. 

(б) Lott! Halsbury, Jmson v. (t) Lord Davey 11902} AX. 484, 

Brief ontem Consolidated Mines at p* 500; Lord Lindiey at p. 507, 
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8, 28. not affect the application of the doctrine of public policy to new 
cases within its recognised bounds ( d ) ; but the test is always 
whether the enforcement of the impugned contract leads, or is 
likely to lead, to injurious action : " You must have a general rule, 
a general tendency to wrong, to which there may be exceptions; 
but if the contract has to be applied to an act of social or other 
relations in which there will be generally no tendency to do wrong, 
though there may be exceptions, the contract will not be 
avoided ” (e). 


1. Trading with enemy. — Agreements alleged to amount to 
trading with an enemy or otherwise to operate in the enemy’s 
favour in time of war do not appear to have come before the Courts 
of British India before the war of 1914. It is long settled law 
that all trade with public enemies without licence of the Crown 
is unlawful. “ The King’s subjects cannot trade with an alien 
enemy, fc., a person owing allegiance to a Government at war with 
the King, without the King’s licence ” (/). This includes ship- 
ping a cargo from an enemy’s port even in a neutral vessel (p). 
As a consequence of this, 4 ‘ no action can be maintained against 
an insurer of an enemy's goods or ships against capture by the 
British Government ” (//). If the performance of a contract made 
in time of peace is rendered unlawful by the outbreak of war, the 
obligation of the contract is suspended or dissolved according as the 
intention of the parties can or cannot be substantially carried out 
by postponing the performance till the end of hostilities ft). In 
such a case a contracting party is not bound to perform a pari of 
his undertaking which remains possible and lawful in itself, but 
would be useless without the rest (;). The recent development of 
cases of this class is dealt with under s. 56 below. The rules 
under this head become applicable only w r hen an actual state of war 
exists. They cannot be made to relate back to a time before the 
war, though war may have been apprehended. A contract of in- 
surance made before war cannot be vitiated, as regards a loss by 
seizure also before any act of public hostility, by the fact that war 
did break out shortly afterwards { k ), 


During the first and second Great Wars these principles have 
been confirme d and in some directions developed; and the matter 


in very similar words, cited in Goi'tnd 
v. Pat hero (1902) 4 Bom.L.R . 948. 

( d ) See Wilson v. Carnley, (1908] 
1 K.B. 729; Par Human Chand v. 
Kashmira Singh A.I.R. 1 943 Lab. 
100 . 

% ( e ) Pmder v. St, John Mildmav 
T1938] A.C. 1. 

(/) Lord Macnagbten, Jartson v. 
Brief on trin Consolidated Mines 
{m2] A.C. 484, at p. 499. 

(g) Potts v. Bell (1800) 8 T.R. 


548 ; 5 R . R , 452 , hsposito v Bowden 
(18S7) 7 K. & B 7<>3; 110 R . R . 822. 

(h) Lord Macnagbten, Jan son v. 
Brief ontem Consolidated M itues 
[1902| A.C. 484, at p, 499, 

(0 Psponto v. Poieden (!8S7) 7 
h. & B. 763; 1J0 R.K. 822. 

0) Ceipel v. Smith (1872) L.R. 
7 Q.B. 404. 

(k) Jans on v. Drit'fontcin Consoli- 
dated Mines 1 1902 1 A.C. 484, follow- 
ed in Wolf c" Sons v. Dttdyha 
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has been the subject of special legislation, always growing more S. 23* 
drastic, passed after the outbreak of hostilities. One question 
found to need further definition was who is an # enemy for the pur- 
pose of the rule, and especially how the friendly or hostile charac- 
ter of an incorporated company is to be tested. The seat of a 
man's business is of more importance than his domicile in the tech- 
nical sense or even nationality (for an enemy subject allowed to 
remain here under the King-Emperor's protection is not a commer- 
cial enemy, and enemy subjects residing in friendly countries need 
not be) ; and in the case of a corporation the jurisdiction in which 
it is registered does not conclusively determine its character, nor 
yet the nationality of its individual shareholders, and it must be 
considered by whom and in what interest its affairs are in fact 
controlled (/)• 

An executory contract between parties of whom one becomes 
an alien enemy is thereby suspended or dissolved according to the 
nature of the case. It is dissolved if it contemplated a conti- 
nuous performance which in the state of war would entail inter- 
course with the enemy, or if the continuance of duties to be per- 
formed after the war would assist the enemy's trade, or if the 
maintenance of the contract is otherwise against public policy, or 
if suspension of the current execution would substantially be im- 
posing a new contract on the parties. An express suspensive 
condition in general terms is in no way conclusive. It may not he 
applicable to the event of war, or it may be contrary to public 
policy ( m ) . 

2. Stifling prosecution. — Agreements for stifling prosecu- 
tions are a well-known class of those which the Courts refuse to 
enforce on this ground. The principle is u that you shall not 
make a trade of a felony" (ft) ; or, as it was expressed in a Cal- 
cutta case, “no Court of law can countenance or give effect to 
an agreement which attempts to take the administration of law out 
of the hands of the judges and put it in the hands of private 
individuals M (o). In England the compromise of any public 
2 ’ 

Khtmji fr Co. (1920) 44 Bom. 631; aflirmed v en short!) (1918] 2 K.B. 

58 IX. 465 , 486; Vine Corporation v . Hirst h 

(/) Porter v, Freudenherg (19151 f!9U>| 1 K.B. 541, C. A. We deal 

1 K.B, 857; Daimler Co.'s case elsewhere with the effects of war 
I1916J 2 A.C 307; Re Badische Co, conditions on contracts to which 
f 19211 2 Ch, 331, It is not praeti- there is not an enemy party, see 
cable to go into details here, and the Notes on s 5 6. 
reader must be referred to sped a- («) Lord Westhury, Williams v, 
lised works on the subject, of which Bayley (1866) L.R, 1 H.L, 200, 
there are many. 220. 

(w) Bite! Bieber & Co. v. Rio (u) Sudkindra Kumar v. Ganesh 
Tinto Co. fl918] A.C 260; Naylor, Chandra (1939) 1 1 Cab 241, per 
Benson & Co. v. Kruimscke Indus- Mukherjea L at p. 250; A.LK. 
trie Gescllschaft 11918] 1 K.B, 331, 1938 Cal. 840; 179 IX, 210. 
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S* 23. offence is illegal. If the accused person is “ innocent, the law [is] 
abused for the purpose of extortion; if guilty, the law [is] eluded 
by a corrupt compromise screening the criminal for a bribe ” ( p ). 
It is not necessary to prove that there was any express threat of 
prosecution if the transaction in fact amounted to a bargain not to 
prosecute, and if the Court thinks the defence of illegality a dis- 
reputable one to raise in the circumstances, the only way in which 
it can give effect to its opinion is in dealing with the costs ( q ). But 
the English common-law rule, that contracts for the compounding 
or suppression of criminal charges for offences of a public nature 
are illegal and void, has no application to a contract for compound- 
ing the prosecution of criminal proceedings for an offence against 
the municipal law of a foreign country and committed there, if 
such a contract is permitted by the law of that country, and this 
whether the contract is entered into there or in British territory. 
A suit will, therefore, lie in British India on a bond passed to the 
plaintiff in consideration of his withdrawing a prosecution for theft 
instituted in the French Court at Pondicherry, the agreement being 
permissible by the French law (r). It would be difficult, indeed, 
to hold that the compromise of a French law suit in a manner 
allowed by French law could be injurious to the administration of 
justice in British India. 

A compromise of proceedings which are criminal only in form, 
and involve only private rights, may be lawful (j). This perhaps is 
of no importance in Indian practice, where we have a statutory 
list of compoundable offences (/). “The criminal law of this 

(/>) Keir v. Leeman (1K44) 6 Q. vail: Hamlyn & Co . v. TaHsker 

B. 308 ; 66 R.R. 392; 9 Q.B. 371, Distillery 11894] A.C. 202; Dicey, 
392 ; 72 R.R. 298; Windfall Local Conflict of Laws, 5th ed, pp. 628 
Board v. Vint (I860) 45 Ch.I). 357, sqq. Kaufman v. Gerson [1904J 1 

(q) Jones v. Merionethshire K.B 591, C.A., looks at first sight 
Building Society (1892] 1 Ch. 178, contra; but the Court seems to have 

C. A; Bhozvanipur Banking Corpo- been influenced by peculiar facts, and 

ration v. Durgcsh Nandini Dost it is far from clear that the decision 
(1942) 1 Cal. 1 (Lord Atkin) ; 1% was intended to lay down any general 
I.C. 463; A.LR. 1941 P.C 95. rule of law. And see notes on s. I, 

(r) Subraya PilJai v. Subraya " choice of law governing contract ”, 
Mudali (1867) 4 M.H.C. 14. Refe- above. 

rence was made in the course of the (s) Fisher & Co . v. ApoUimris 
judgment to the rule of private in- Co. (1875) L.R. 10 Ch. 297, as 
temational law that "the law of the qualified by Windfall Local Board v. 
place of a contract” governs its Vint (1890) 45 Ch.D. 351. Cp. 
validity. That expression, however, Birendra' Nath Bum v. Basania 
is ambiguous. The local law' govern- Kumar Basu A.LR. 1926 Cal, 519* 
ing the substance of a contract may, 91 I.C 624, where the criminal com- 
according to the circumstances, be plaint, though nominally of forgery, 
that of the place where it was made, was merely an incident in a dispute 
or of that where it is to be per- about property : Teh Chand v. Harjas 
formed; and these are only auxiliary Rai-Arjan Das A.LR. 1929 Lah 
tests for ascertaining the intention of 564; 117 I.C. 74. 
the parties as to what law is to pre- (t) See %. 345, Criminal Proce- 
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country tftakes a difference between various classes of offences. 
With regard to some, it allows the parties to come to an agreement 
and either not to take proceedings or to drop the proceedings after 
institution in a few instances even without the leave of the Court, 
and, in other instances, with the leave of the Court. But there 
are other instances which cannot be compounded or arranged be- 
tween the parties. If the offence [is] compoundable and [can] 
be settled in or out of Court without the leave of the Court, there 
seems no reason why {a compromise] should be regarded as for- 
bidden by law or as against public policy, the policy of the criminal 
procedure being to allow such a compromise in such cases ” (w). 
Thus where A. agreed to execute a kabala of certain lands in 
favour of B. in consideration of B. abstaining from taking crimi- 
nal proceedings against A. with respect to an offence of simple as- 
sault which is compoundable, it was held that the contract was not 
against public policy and that the same could be enforced ( v ). So 
a promise to pay a sum of money as compensation for the abduc- 
tion of a woman is enforceable, provided the abduction does not 
constitute a non-compoundable offence (&')• Likewise, money 
paid to compromise a charge of adultery may be recovered back, 
if the party to whom the money is paid proceeds with the prosecu- 
tion of the charge, adultery being a compoundable offence (;r). 
Rut where the offence is non-compoundable, an agreement made 
for the purpose of compounding it or stifling a prosecution in res- 
pect of it is unenforceable and cannot be sued on (y). And, fur- 
ther, if the accused was induced to pay money to the complain- 
ant in order that a criminal prosecution for an offence which was 
not compoundable should not be proceeded with, the accused is 
entitled to recover back the money as money paid under " coer- 
cion ” within the meaning of s. 72 below. In such a case the par- 


dure Code, 1898; see aLo Penal Code, 
s>$. 213, 214. Rut even as to a non- 
com pound able offence the with- 
drawal of a petty charge, as an inci- 
dent in a fair compromise, does not 
avoid the compromise: Onkar Mai 
v. Ashiq AH <1927) 49 All 540; 100 
I.C. 499; A . I . R . 1927 All. 318. 
Also there must be better evidence 
of compounding than the mere with- 
drawal of a complaint : see Sadho 
Kundu v. Jhinka Kuer A.I.K. 1929 
All 456; 116 I.C. 749; H arias Rat - 
Arjati Das v. Tek Chmui A.I.K. 1927 
Lah. 465; 101 I.C 786; ShanH Sarup 
v. Lai Chattd A.LR. 1927 Lah. 530; 
103 I.C 444; 28 P.L.R. 388; 9 Lah. 
L.J, 319. The Court cannot act on a 
mere surmise that the acts of the 
parties were in substance otic trans- 
action. It is a distinct question, not 


relevant here, whether the use of 
criminal process to procure satisfac- 
tion of substantially civil claims is 
proper. 

(«) Per Cur. Amir Khan v. Amir 
Jan (1898) 3 C.W.N. 5, followed 
in Ahmed Hassan v. Hassan Maho- 
med (1928) 52 Rom. 693; 112 I.C 
459; A.LR. 1928 Bom. 305. 

(v) Ibid . 

(ze) Shah Rahman v. Ismail Khan 
(1904) Punj. Rec. no. 82. 

(jr) Hosein Shah v. Nur Ahmed 
(1875) Punj. Rec. no. 81, 

(y) Majihar v. Syed Muk lashed 
(1912) 40 Cal. 113; Mottm v. Tha - 
nap pa (1914) 37 Mad. 385; Ghulam 
Mohiy-ud-Din v. Deoki Nand (1914) 
Punj Rec, no. 39, p. 133; Ahttml 
Hassan v. Hassan Mahomed (1928) 
52 Bom. 693; 112 IX. 459; A J.R* 


L 23- 
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23. ties cannot be said to be in pari delicto {%). Rut if there Ts no evi- 
dence of pressure or coercion, the money cannot be recovered back, 
because in such a case the parties will be deemed to be in pari 
delicto (a). In a Madras case, where the plaintiffs agreed to re- 
linquish their right to a religious office in favour of the defendant 
in consideration of the latter withdrawing a charge of criminal 
trespass preferred against them, it was stated by Innes J. that the 
agreement was illegal, as it “ would amount to the stifling of a 
criminal prosecution for an offence which the law does not per- 
mit to be compounded.” The case was, however, treated as one 
of coercion, 1 ’ the charge of trespass being false, and the sole 
cause for entering into the agreement being " the well-founded 
terror of the influence of the prosecutor and of the civil death 
which would probably result from his proceedings*' ( b ). In Kes- 
sozvji v. Hurjivan ( c ) it was held that a guarantee for the pay- 
ment to creditors of debts due to them in consideration of the cre- 
ditors abstaining from taking criminal proceedings against the deb- 
tor is void, as being against public policy. Rut it must be noted, 
as observed in that case, that “ a man to whom a civil debt is due 
may take securities for that debt from his debtor, even though the 
debt arises out of a criminal offence, and he threatens to prose- 
cute for that offence, provided he does not, in consideration of such 
security, agree not to prosecute, and such an agreement will not be 
inferred from the creditor’s using strong language. lie must not, 
however, by stifling a prosecution obtain a guarantee for his debt 
from third parties.*’ Following this principle, it has been held that 
where a bona fide debt exists and where the transactions between 
the parties involve a civil liability as well as possibly a criminal 
act, a promissory note given by the debtor and a third party as 


1928 Rom. 305; Veerayya v. Sob ha - 
nadri A.I.R. 1936 Mad. 656; 
Banu Mai v. Ratan Deo A.I.R. 
1937 All. 370; (1937) Ali.L.J. 333; 
169 J.C. 533. Withdrawal of pro- 
ceedings, “ an implied term of refe- 
rence to arbitration” : Kamini Kumar 
. Basu v. Bircndra Nath Bastt (1930) 
57 I. A. 117; 57 Cal. 1302; 123 l.C. 
187; A.I.R. 1930 PC. 100; Go pal 
Chandra Poddar v. Lakshmi Kanta 
A.I.R. 1933 Cal. 817; 37 C.W.N. 
749; 147 l.C. 492; Karnidan Sarda v. 
Sailaja Kanta Mitra (1940) 19 Pat 
715; 192 l.C 187; A.T.R. 1940 Pat. 
^83. Proceedings withdrawn on 
plaintiff agreeing to convey lands to 
defendant for a certain sum : Brahm - 
deo Narayan v. Brajhallabh Prasad 
\<1940) Pat 424; 188 l.C. 859, A.I.R. 
1940 Pat. 573. 

(a) Muthuveerappa v. Ramaswami 


(1917) 40 Mad. 285; 34 l.C. 401. 

(<?) Amjadennessa Bihi v. Rahim 
Buksh (1915) 42 Cal. 286 ; 28 l.C 
713; Butdeshari Prasad Lekhraj 
S aim (1916) 1 Pat.L.T. 48, 60, 61; 
33 l.C. 711 

(h) Pudishary Krishncn v Karam - 
pally Kunhunni (1874) 7 M.H.C 
378; Sanaulla x. 'Kalimullah A.I.R. 
1932 Lab. 446; 137 J.C. 790; Kami - 
dam Sarda v. Sailaja Kanta Mitra, 
supra, note (y). 

(r) (1887) 11 Bom. 566. See also 
Gohardhan Das v. Jai Kishett Das 
(1900 ) 22 All. 224, 230. But appli- 
cation for leave to withdraw a prose- 
cution already commenced does not 
of itself amount to stifling the prose- 
cution: Divijendra Nath Multick v. 
Gopiram Gobindaram (1925) 29 C 
W.N. 855; 89 l.C. 200; in Rameshar 
Marwari v. Upendranath Das Sarkar, 
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purity for the debt is not void under this section ( d ). As a suit t fi. 28. 
will not lie on an agreement to stifle a prosecution so an agreement 
of this class will not avail as a defence to a suit { e ). TJms, where 
in a suit for damages for wrongful arrest and confinement the de- 
fendant pleaded an agreement under which the plaintiff was to give 
up all claims against the defendant for his arrest and confinement 
in consideration of the defendant withdrawing charges of crimi- 
nal trespass and being a member of an unlawful assembly pre- 
ferred against the plaintiff, it was held that, the latter offence be- 
ing non-compoundable, the agreement could not be set up as an 
answer to the suit (/). But the mere fact that A. makes an 
agreement with B,, who intends, by means of something to be ob- 
tained or done under it, to effect an unlawful or immoral purpose 
will not render the agreement illegal unless A. knows of that pur- ^ 

pose. Thus, if B. sells his house to A. for the purpose of raising 
money to be given to certain third persons as a bribe to induce them 
to withdraw a charge of criminal breach of trust w r hich they had 
preferred against B., the sale is not illegal unless it be proved that + 
A. was aware of the unlawful object (g). 

3. “ Champerty and Maintenance.” — The practices forbid- 
den under these names by English law (partly by old statutes which 
it is needless to specify here, and which are said to be only in 
affirmance of the common law) may be summarily described as the 
promotion of litigation in which one has no interest of .one’s own. 
Maintenance is the more general term; champerty, which In fact 
is the subject of almost all the modern cases, is in its essence “a 
bargain whereby the one party is to assis t t he other in recovering 

the action” (fe)* 

a case reported, 29 C.W.N, 1029; (e) Srish Chandra Nandi v. 

90 I.C. 463; AJ.R. 1926 Cal. 455, Supravat Chandra (1940) 1 Cal. 
there was no credible evidence of am 372; 190 I.C. 295; A.I.K. 1940 Cal, 
prosecution at all. Sudhindra Kumar 337. 

v. Ganesh Chandra (1939) 1 C al. 241; (/) Dalsukhram v. Charles dc 

A.I.R. im Cal. 840; 179 I.C, 210. Bretton (1904) 28 Bom. 326. 

( d ) Jai Kumar v. Gauri Nath (/;) Raj kr is to Moitro v. KoylaJi 

(1906) 28 All. 718; Nanak Chand v. Chtmdcr (1881) 8 Cal. 24, citing 

Durant (1906) Punj. Rec. no, 9; Pollock on Contract, p. 342, 2nd ed. 

Sukhdeo Das v, Mangahhand (1917) (366, 11th ed.). It need hardly bt 

2 Pat.L.J. 630; 41 I.C. 812; to same mentioned that, when A. promises to 
effect Narasimhalu Naidu v. Naina remunerate B. in consideration of B. 

Pillai (1929) 115 I.C. 156; A.I.R. undertaking to use his influence over 
1929 Mad. 7; Widya 1 1* anti v. Jai C, so as to effect a compromise of a 
Dayal (1931) 13 Lah. 336; 140 LC, civil dispute between A. and C., the 
220; A.I.R, 1932 Lab. 541; Deh consideration or object of the agree- 
Kumar v, A Hath Bandhu A, I. R. mem is not unlawful: Syed Maha- 
1931 Cal. 421; 35 C.W.N. 26; 131 med v, Shah Vasirut Huq (1911) 

LC. 133; Shaikh Gafoor v. Hemanta 16 C.W.N. 480. 

A.I.R, 1931 Cal. 416; 35 C.W.N. (h) Hutley v. Hutley (1873) L. 

28; 131 LC 574; Cfumdanmal v. R. 8 Q,B. ]1£ Per Blackburn, J ; 

Kamakrishnayya (1941) 2 M. L, J. and see per Chitty J., Guy v. Chur- 
827; A.I.R, 1942 Mad, 173. chill (1888) 40 Cb.l>, at p. 488, 

21 
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28 * Agreements of this kind are equally illegal and void whether the 
assistance (i) to be furnished consists qf money, or, it seems, of 
professional assistance, or both (/). They are in practice often 
found to be also disputable on the ground of fraud or undue in* 
fluence as between the parties (k). 

There is no rule of law to forbid the purchase of property of 
which the title is or may be disputed, but the law does not, there- 
which class a given transaction belongs, in a case where doubt is 
fore, sanction mere speculative traffic in rights of action (/). To 
at first sight possible, seems to be a question of fact rather than of 
law. 

The specific rules of English law against maintenance and 
champerty have not been adopted in British India (m) ; neither 
are substantially similar rules applicable in any other way (n) ; but 
the principle, so far as it rests on general grounds of policy, is re- 
garded as part of the law of “ justice, equity, and good cons- 
cience to which the decisions of the Court should conform. The 
leading judgment to this effect is in Fischer v. Kamala Naic - 
ker ( o ), an appeal from the Sudder Dewanny Adawlut, Madras. 
There the Privy Council observed: ‘'The Court seem very pro- 
perly to have considered that the champerty, or, more properly, 
the maintenance into which they were inquiring, was something 
which must have the qualities attributed to champerty or main- 
tenance by the English law; it must be something against good 
policy and justice, something tending to promote unnecessary liti- 
gation, something that in a legal sense is immoral, and to the con- 
stitution of which a bad motive in the same sense is neces- 
sary” ( p ). Adverting to these observations in a later case ( q ), 
the Privy Council said : “ It is unnecessary now to say whether 


( i ) There must be something more 
than simply communicating informa- 
tion: Rets v. De Bemardy [1896] 2 
Ch 417 446 

(V) Stanley v. Jones (1831) 7 
Bing. 3£9; 33 R.R. 513, may be con- 
sidered the leading modern case; Re 
Attorneys and Solicitors Act (1875) 
1 Ch.D~ 573. 

(k) E,g. t Rees v. De Bemardy 
[1896] 2 Ch. 437; U Pe Gyi v. Maung 
Them Shin (1923) 1 Rang. 565; 77 
I.C. 372; A.I.R. 1924 Rang. 48; 
Lucy Moss v. Mah Nyein May A. 
I.R. 1933 Rang. 418. 

(/) See the Transfer of Property 
Act, 1882, s. 6 (e). By the customs 
of the Kachins, a tribe on the north- 
east frontier of Burma, claims for 
unliquidated damages are or w^re 
freely assignable ; see L.Q.R. ix. 97* 
„(w) Chedambara Chetty v. Ren} a 


Krishna (1874) 1 1. A, 241; 13 £. 
L.R. 509; Ram Coomar Coondoo v. 
Clmnder Canto Mookerjee (1876) 
4 LA. 23; 2 Cal. 233; other judg- 
ments where the law is merely men- 
tioned as well settled are purposely 
not cited, but for an example see 
Banarsi Das v. Sikil Smgh (1929) 
121 I.C. 295. 

(n) Bhagwat Dayal Singh v- 
Debt Dayal Sahu (190 7) 35 LA. 48* 
56; 35 Cal. 420. 

(o) (1860) 8 M.LA. 170, where 
it was stated that an assignment by 
an agent to his principal of hh inte- 
rest in an agreement entered into in 
his name, but on behalf of tht prin- 
cipal, was not champertous 

0>) 8 M.I.A. 187. 

(g) Ram Coomar Coondoo v. 
Chunder Canto Mookerjee, sufrra. 
note (w). - r 
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the above considerations are essential ingredients to constitute the g, 23, 
statutable offence of champerty in England; but they have been 
properly regarded in India as an authoritative guide to direct the 
judgment of the Court in determining the binding nature of such 
agreements there/" In Bhagwat Dayal Singh v. Debt Dayal 
Sahu (r), which is one of the latest Privy C ouncil — 

subject, their'Lor cfea ri^laid lTd o wP ^ at An agreement ch ^ - 
p^touTaccordin g to‘^g!rsFTaw was not nec essarily void in India : 

Hmust j^agSmlT^ to ren der it void here. A present 

transfer of prope^ by a person who claims it as 

against another in possession thereof, but who has not yet esta- 
blished his title thereto, is not for that reason opposed to public 
policy (s). Nor is it opposed to public policy merely because the 
payment of the major part of the consideration is made to depend 
on the transferee’s success in the suit to be brought by him to re- 
cover the property ( t ). Similarly agreements to share the sub- 
ject of litigation if recovered in consideration of supplying funds 
to carry it on are not in themselves opposed to public policy (1*). 

“ A fair agreement to supply funds to carry on a suit in conside- 
ration of having a share of the property if recovered ought not 
to be regarded as being per se opposed to public policy. Indeed, 
cases may be easily supposed in which it would be in furtherance 
of right and justice and necessary to resist oppression that a suitor 
who had a just title to property and no means except the property 
itself should be assisted in this manner. But agreements of this 
kind ought to be carefully watched and when found to be extortio- 
nate and unconscionable so as to be inequitable against the party, 
or to be made, not with the bona fide object of assisting a claim 
believed to be just and of obtaining a reasonable recompense 
therefor, but for improper objects, as for the purpose of gam- 
bling in litigation or of injuring or oppressing others by abetting 
and encouraging unrighteous suits so as to be contrary to public 
policy, effect ought not to be given to them” (?')• But though the 


(r) (1908) 35 I. A. 48; 35 Cal. 
420. 

(s) A chaJ Ram v. Kasim Hussain 
Khan (1905 ) 32 I. A. 113; 27 All. 
271 ; as explained in Bhagwat Dayal 
Singh v. Debt Dayal Sahu, supra, 
note (n). 

(!) Bhagwat Dayal Singh v. Debt 
Dayal Sahu , supra . 

(u) Kmwar Ram Lai v. Nil 
Kanth (1893) 20 I. A. 112; Mar 
Singh v. Munshi (1920) 1 Lah, 124; 
56 IX. 272, 

(v) Ram Coomar Coondoo v. 
Chtmder Canto Mookerjee (1876) 4 
LA, 23; 2 Cal. 233; BaUeo Sakai v. 
Harbam (1911) 33 All. 62b; II I.C 


932; Ramammma v. Firanna A. I. 
R. 193! P.C. 100; 35 CW.N. 633; 
33 Bom.L.R. 960; 131 I.C. 401. 
The point actually decided in Ram 
Coomar Coottdoo f s case was that a 
suit cannot lie at the instance of a 
successful defendant in a former 
suit to recover the costs of that suit 
from a party who advanced funds 
for the prosecution of the suit to the 
plaintiff therein, even though the ad- 
vances may have been made under an 
agreement champertous and uncon- 
scionable in its nature, and though 
that party was the real a*tor and 
had an interest in that suit . 
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Courts will not give effect to agreements “got up for the purpose 
merely of spoil or of litigation/’ they may in a proper case award com- 
pensation for legitimate expenses incurred by the Tender to enable 
the borrower to carry on the law suit (w). Thus where, in con- 
sideration of the plaintiff agreeing to defray the expenses of prose* 
cuting the defendant’s suit to recover a certain property, the de- 
fendant agreed to transfer to the plaintiff, in one case nine annas 
share of the property (jr), in another two annas share (y), and in 
a third eight annas share ( 2 ), it was held that the agreement was 
extortionate and inequitable, and the plaintiff was awarded the ex- 
penses legitimately incurred by him with interest. Where the claim 
was of a simple nature and in fact no suit was necessary to settle 
it, an agreement to pay Rs. 30 XXX) to the plaintiff for assisting in 
recovering the claim was held to be extortionate and inequita- 
ble (a). But mere inadequacy of consideration is not of itself 
sufficient to render a transaction champertous ( h ). An agreement 

for the purchase of a property pendente litc which entitled the 
purchaser to cancel the agreement in the event of the suit being 
decided against the vendor so as to leave the vendor no interest 
in the property is not champertous (r). Similarly an assignment 
for a second lime by the mortgagor of his equity of redemption 
previously assigned to another by an unregistered document is not 
champertous, though the transaction may be one not commendable 
in conscience (d). A sale for Rs. 50 of property worth Rs. 150 
which the vendor had previously transferred by way of gift to 
another person is not champertous (e). And where a patnidar , 
having a claim against the defendant for Rs. 13,099, sold fourteen 
annas share of his claim to another for Rs. 4,000, it was held in 
a suit by the patnidar and his assignee to recover Rs. ji 3,099 from 
the defendant that the sale was not champertous (/). But where 


( w ) Kunwar Ram Lai v. Nil 
Kmth (1893) 20 I. A. 112 \ Dhallu 
v. Jiwan Stngh (1894) Punj. Rcc. 
no. 79; Stewart v. Ram Chand 
(1906) Punj. Rec. no. 26; Alopi 
Par shad v. Court of Wards A.I.R. 
1938 Lah. 23. 

(x) Kunwar Ram Lai's case, supra , 
note ( w ). 

(y) Raja Mohkam Singh v. Raja 
Rup Singh (1893) 20 LA. 127; 15 
All . 352, in appeal from Chunni Kuar 
v. Rup Singh (1888) 11 Ail. 57. 

( 2 ) Husain Baksh v. Rahmat 
Husain (1888) 11 All. 128. See also 
Harivatahhdas v, Bhai Jivanji (1902) 
26 Bom, 689. 

(a) *%Iarilal Nathalal v. Bhailal 
Pranlal A.I.R. 1940 Bom, 143; 1&8 
l.C. 217; 42 Bom.L.R, 165. 


(b) Curusami v. Suhharaya (1888) 
12 Mad. 118; Siva Ramayya v. 
Ellamma (1899) 22 Mad. 310. 

(c) Ahmedhhoy Huhibhoy v. V ah 
leebhoy C as sum b hoy (1884) 8 Bom. 
323, 333, 334. 

( d ) Copal Raw Chandra v. Gangj- 
ram (1889) 14 Bom. 72, followed by 
the High Court of Madras m ihe 
case of a similar transaction in Rama- 
nuja v. Narayana (1895) 18 Mad, 
374. 

(e) Siva Ramayya v. Ellamma 
(1899) 22 Mad. 310. 

(/) Ahdool Hakim v, Doorga 
Proshad (1879) 5 Cal. 4. See also 
Tarachand v, Suklal (1888) 12 Bom. 
559. 4t Though it is dearly not con- 
clusive, the proportion to be retain- 
ed by the claimant is an important 
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the liquidator of a company compromised a claim of the company 8 . 2$. 
amounting to Rs. 1,61,500 for a tenth part of its amount on the 
representation of the debtor’s friends that he could not pay more, 
and after about ten years assigned the same claim to a third per- 
son who was neither a creditor nor shareholder of the company* but 
a complete outsider as regards all matters connected with the com- 
pany, it was held in a suit brought by the assignee to have the 
compromise declared void on the ground of fraud that the suit 
was not maintainable, as the assignment was effected with a view 
to litigation, and was, therefore, champertous in its nature (<?). 

Sargent J. said: “ The case is, therefore, the simple one of a 
stranger officiously interfering for reasons of his own, and in no 
way at the request or even suggestion of the company or liquidator, 
in a matter in which he has no connection whatever, with the sole 
object of enabling himself to dispute transactions which occurred 
ten years ago, and in Vhich, independently of the assignment of 
those claims, he has no interest whatever, so far at least as appears 
on the plaint.” In a Privy Council case, A, claimed to be en- 
titled to a taluq by succession, of which B. had entered into pos- 
session. Not having money to establish his title to the taluq by 
suit, A. sold a moiety of the taluq to R. for Rs. 1,50,000. In 
the sale deed it was stated that a lac of rupees had been paid down 
by R.. and that the balance of Rs. 50,000 was to remain on deposit 
with R. to be expended in prosecuting the proposed suit and in pay- 
ing Rs. 50 every month to A. and Rs. 20 to his mukhtar. A 
suit was then brought by A. and R. as co-plaintiffs against B. A. 
afterwards compromised with B., and withdrew from the suit* 

Then arose the question whether R. could sue alone, and it was 
held that he could. It was contended on behalf of B. that the 
statement in the sale deed that one lac had been paid to A. was 
not true, and that the sale to R. was void as being champertous. 

Their Lordships, after observing that the statement as to the pay- 
ment of one lac was not in accordance with the fact, said: “Of 
course, at the first blush, the untrue statement throws suspicion 
upon the whole transaction. But after all, so long as the deed 
stands, it is no concern of [B.j that [A.] may have a grievance 
against [R.] on the score of a misstatement in an instrument to 
which (B.J is no party. [A.| himself has taken no steps to im- 
peach the deed. On the contrary, in the course of the two years 
that elapsed between the date of the deed and the institution of 


matter to be considered when judg- 
ing of the fairness of a bargain made 
at a time when the result of the liti- 
gation is problematical. The un- 
certainties of litigation are prover- 
bial, and if the financier must needs 
risk losing his money, he may well 
be allowed some chance of excep- 


tional advantage”: per Sir George 
Rankin in Lola Ram Sarup v. Court 
of Wards (1939) 67 I. A. 50, at p. 
62; (1940) Lab. 1; 1S5 l.C 590; 
A.I.R. 1940 P.C. 19. 

(<?) Goruldas v. Lakshmidas 
(1879) 3 Bom. 402. 
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the suit, [A.] more than once affirmed the transaction. . . * Apart 
from the untrue recital in the sale deed there seems to be no flaw 
in the transaction. Without assistance [A.] could not have pro- 
secuted his claim. There was nothing extortionate or unreason- 
able in the terms of the bargain. There was no gambling in liti- 
gation. There was nothing contrary to public policy. Their 
Lordships agree with the judgment of the Court of the Judicial 
Commissioner that the transaction was a present transfer by [A.] 
of one moiety of his interest in the estate, giving a good title to 
[R,] on which it was competent for him to sue ” (A). In Raja 
Rai Bhagvat Dayal Singh v. Dehi Dayal Sahu (i)> a Hindu widow 
sold to one X. certain properties which she had inherited from her 
son. The sale, it was alleged, was without legal necessity. On the death 
of the widow the reversioners who were refused possession by X. 
executed a sale deed in favour of one R. by which they purported 
to sell their rights in the properties, which Were worth Rs. 3,00.00() 
to R. for Rs. 52,600, of which, however, only Rs. 600 was paid 
dow r n, the balance being left on deposit with R. “ on this condition, 
that the vendors should get the whole of the consideration in case 
the whole of the property should be recovered, and, in the event 
of recovery of a portion of the property sold, a portion of the 
consideration money in proportion thereto.” In a suit by R. 
against X. for possession of the property, it was held by the High 
Court of Calcutta that the sale was void as being champertous, that 
no title passed to R., and that he was not therefore entitled to 
maintain the suit (/). On appeal it was held by the Privy Coun- 
cil that though the agreement was of a generally champertous cha- 
racter, it was not void on that account, nor was it opposed to pub- 
lic policy and void by reason of the stipulation relating to the pay- 
ment of the consideration. As to X/s contention that the as- 
signment by the reversioners to R. was unfair and unconscion- 
able, it was held that, X. not being a party to the assignment, it was 
not open to him to question the transaction on that ground. In 
the course of the judgment their Lordships said: 44 For the res- 
pondents it was boldly argued that, although the English law as to 
fhaintenance and champerty is not, as such, applicable to India, yet 
on other grounds what is substantially the same law is there in 
* force. Their Lordships are of opinion that that proposition can- 
not be supported. In three cases, Ram Coomar Coondoo v. Chun~ 
der Canto Mookerjee ( k ), Kunwar Ram Lai v. Nil Kanth (/), Lai 
Achal Ram v. Raja Karim Husain Khan (w), before this Board, 
a contrary doctrine has been laid down. In the last of those cases 

(A) Achal Ram v. Kasim Husain Thakurai Bhm Pertap (1903) 8 C 
Khan (1905) 32 LA. 113; 27 A 11. W.N. 408. 

271. (k) (1876) 4 LA. 23; 2 Cal. 233. 

(f) (1908) 35 I. A. 48; 35 Cal. (/) (1893) 20 LA. 112, 

420. (m) (1905) 32 LA. U3; 27 AIL 

</) See Debt Doyal Sakoo v. 271 ; 9 C.W.N. 477. 
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full effect was given, under circumstances closely analogous to E§ # 23 
those of the present case, to an agreement which certainly would 
have been void if champerty avoided transactions in India. It 
was further argued that the transaction in question was contrary 
to public policy and void on that ground, by reason of the provi- 
sion as to payment of the purchase-money by the first appellant 
to the second and third. The purchase-money was fixed at 
R$. 52,600, of which Rs. 600 was to be paid down, and the balance 
when the properly should be recovered. Their Lordships are un- 
able to agree to this argument. In their opinion the condition so 
introduced does not carry the case any further than does the 
champertous character of the transaction generally. It was fur- 
ther said, and this was relied upon in the Courts of India, that the 
transaction was an unfair ahd unconscionable bargain for an in- 
adequate price. But that is a question between assignor and as- 
signee. It is unnecessary to consider what the decision ought to 
have been if this had been a litigation between the assignors and 
the assignee in which the former sought to repudiate the assign- 
ment. In the present case the assignors do nothing of the kind. 

They maintain the transaction and ask that effect be given to it, 
and for that purpose they join as plaintiffs in the present action. 

Their Lordships are therefore of opinion that the attack upon the 
title of the first appellant upon any such grounds as those indi- 
cated must fail” 

In a suit to recover money for financing litigation the bur- 
<len is on the plaintiff to prove that the litigation is just and the 
agreement to finance it just and equitable (n). 

Agreements between legal practitioners subject to the Legal 
Practitioners Act, 1879, and their clients making the remunera- 
tion of the legal practitioner dependent to any extent whatever 
on the result of the case in which he is retained are illegal as 
being opposed to public policy (a). 

4. Interference with course of justice. — It needs no autho- 
rity to show that any agreement for the purpose or to the effect 
of using improper influence of any kind with judges or officers of 
justice is void ( p ). Various agreements not open to objection 

(w) Babu Ram v. Ram Charan (1929) 118 I. C. 65; A. I. R. 1929 

A.I.R. 1934 All, 10 22; 151 I. C Mad. 812; 57 M.L.J. 154; Bapnji 

969. v. Natranjan A.I.R. 1925 Nag, 119; 

(o) Gang a Ram v. Devi Das 31 N.L.R, 229. Otherwise where 

(1907) Punj. Rec, no. 61. the reward was to be a commission 

(P) A promise of reward by a on the money recovered in the suit: 

Moslem litigant to a Hindu devotee Soti Bhagwm Dat Shastri v. Raja 
in consideration of offering prayers Ram (1927) 25 All.L.J, 518; 100 

for the success of his suit is not I.C, 1040; A. I. R, 1927 A* 1 * 406. 
against public policy; Batasundara A promise to withdraw a caveat 
Mudaiiar v, Mahomed Gasman and to get certain costs from the 
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on the 'ground of champerty, nor always obviously wrong in them- 
selves, have been held void as attempting to interfere with the 
powers and discretion of the regular Courts in administering jus- 
tice. Thus an agreement whereby one person agreed to assist an- 
other in carrying out litigation for the purpose of delaying exe- 
cution of a decree was held to be unenforceable (g). So much 
of this doctrine as it was thought proper to preserve in British 
India will be found in s. 28, below. 

5. Marriage brocage contracts. — Agreements to procure 
marriages for reward ( r ) are undoubtedly void by the common 
law, on the ground that marriage ought to proceed, if not from 
mutual affection, at least from the free and deliberate decision of 
the parties with an unbiassed view to their welfare. In England, 
however, this topic is all but obsolete. It is nearly a century since 
any case of the kind, except that which is cited in the last note, 
has been reported in England or Ireland. But such questions have 
come before Indian Courts in several modern cases, with not quite 
uniform results. In all those cases, it will be observed, the par- 
ties to the suit have been Hindus, a community in which the con- 
sent of the marrying parties has rarely, until quite recent years, 
anything to do with the marriage contract, which is generally ar- 
ranged by the parents or friends of the parties before they them- 
selves are of an age to give a free and intelligent consent (s). 
The consent of parties not being an essential condition in the 
Hindu marriage contract, and the Asura form of marriage being 
still recognised as a valid form, it has been held by the High 
Court of Allahabad (/), following an earlier decision of the Madras 
High Court (t*), that every agreement to pay money to the father 
or guardian of a girl in consideration of his consent to the mar- 
riage of the girl is not unlawful, and that each case must be judged 


executor, if the will is proved, is, 
if fairly made, in no way contrary 
to public policy : Paskupati Mukherji 
v. Shttalkuniar Sarkar (1930) 58 Cal. 
609; 133 I.C. 327; A.I.R. 1931 Cal. 
587. 

( q ) Nand Kishore v. Kunj Bchari 
Lai (1933) A1I.LJ. 85; 145 I.C. 
756; A.I.R. 1933 All. 303. 

(r) Whether general or specific: 

Hermann v. Charlesworth (1905] 2 
K.B. 123, C.A., reversing the judg- 
ment of a Divisional Court who had 
held that only agreements to pro- 
cure marriages with specified per- 
sons were illegal. < 

CO Cp. Pursholamdas Tribhovan - 
das v. Pursholamdas Mangaldas 
(1896) 21 Bom. 23, where it is laid 


down that the contract for the mar- 
riage of Hindu children under 
Hindu law i* made exclusively by the 
parents. It is settled (following the 
analogy of English law) that specific 
performance of a Hindu parent's or 
guardian’s contract to give him a 
child in marriage will not be grant- 
ed; the only remedy is in damages. 
See Re Gunput IV ar a in Singh (1875) 

1 Cal. 70; Khimki Kuverji v. Laf ji 
Karamsi (1941) Bom. 211; 1% I.C. 
858; A.I.R. 1941 Bom. 129. 

(t) Baldeo Sahai v. Jumna Kun - 
zvar (1901) 23 All. 495; Gird hart 
Singh v. Neehdhar Singh (1912) 10 
All.LJ. 159; 16 I.C. 1504. 

(«) Visvanathan v. Saminalhm 
(1889) 13 Mad. 83. 
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by kg own circumstances. “ Where the parents of the girl are 8 . 23. 

not seeking her welfare, but give her to a husband, otherwise ineli- 
gible, in consideration of a benefit to be secured to themselves, an 
agreement by which such benefit is secured is, in our opinion, op- 
posed to public policy and ought not to be enforced ” ( v )- On 
the other hand, it has been held by the High Courts of Bombay (w) 
and Calcutta ( x ), and also^by a Full Bench of the Madras 
High Court ( y), that an agreement to pay money to the parent or 
guardian of a minor, in consideration of his consenting to give the 
minor in marriage, is void as being opposed to public policy, and 
the same view has been taken in the Punjab (r). If such an agree- 
ment is void, it follows that if the defendant refuses in breach 
of the agreement to give his daughter in marriage to the plaintiff's 
son, the plaintiff cannot recover the stipulated sum from the de- 
fendant as damages for breach of the contract, even if the amount 
has been described in the agreement as peheramni to be given to 
the bridegroom's father (a). And it also follows that if the mar- 
riage is performed, and the defendant fails to pay the agreed 
amount, the plaintiff cannot maintain a suit to recover it from the 
defendant ( b ). But where the agreed sum or a portion thereof 
has been paid by the plaintiff in advance and the suit is brought 
to recover back the amount on failure of the defendant to give 
the bride in marriage, the plaintiff is entitled to a decree for the 
same (c). And it has been held by the High Court of Madras 
that a marriage brocage agreement being unlawful, a plaintiff who 
has paid money in advance is entitled to recover it back from 
the defendant though he himself may have broken the contract 


(v) 23 All. 495, at pp. 4%, 497. 
See al ft ! st S on ph u lu K uer \ . 
Gansun A.J.R. 1937 Pat. 330; 169 
l.C 901. 

(zo) Dholidas v. Fuhkond (1897) 
22 Bom. 65$; Du! art v. Valhbdas 
(188$) 13 Bom. 126. 

(x) Baldeo Das v, Mohantava 
(1911) 15 C.W.N. 447. 

(y) Kahwangunta Denkata \, 

Kalavmigunta La ks It on (1908) 32 

Mad, 185, 

(*) IVazarimai v. Pallia (1889) 
Pttnj, Ree. no. 128; Hira v, Bkan- 
dari (1892) Punj. Rec, no. 112; 
Kundan Lai v, Xathu (1880) Punj. 
Rec. no, 116. See also Abbas Khan 
v. Mur Khan (1920) 1 Lah. 574; 58 
LC. 167. 

(a) Dhohdas v, Fulehand (1897) 
22 Bom. 658. See also Dnlari v. 
Vallabdas (1888) 13 Bom. 126; 

Kalavangmta Vmtkata v, Kalavan- 
ffunta Lakshmi (1908) 32 Mad, 18S. 
22 . 


(b) Baldeo Das Mohamava 
(1911) 15 C. W, N. 447; Baldeo 
.s a hat v, Jamna Ktunear (1901) 23 
All . 495, The case of Ranee La/fun 
v. Xobin Mohan (1876) 25 W. R. 
32, was peculiar, tlie agreement in 
that case having been acted on for 
fifty years. 

(r) Juggesmr v. Pancheotvree 
(1870) 14 W.R. 154; Ram Chattd 
v. Audailo Sen (1884) 10 Cal. 1054; 
Gulabchaml v. Pulhai (1909) 33 

Bom. 411, where the marriage could 
not take place because of the death 
of the plaintiff’s son; Jiumui v. 
Mafok Chand (1919) 34 P.R. 113; 
Ganpal v. Laheuxa (1927) 106 LC. 
803; A.LR. 1928 Nag. 89; Bhan 
Singh v. Kaka Singh A.I.R. 1933 
Lah. 849; Sad busing Fateksing v. 
Jkamandas A.i.R, 1937 Sind 211; 
171 I.C, 1005; sec contra Girdhari 
Singh v* Neefadhar Singh (19 12) 
10 All.L.J , 159. 
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8, 23. by refusing to give the bride in marriage (rf). There is absolute- 
ly no doubt that if any present of ornaments has been made by 
the father or the guardian of the bridegroom to the bride, the 
same could be recovered by the former if the father of the bride, 
in breach of the contract, gives away the girl in marriage to 
another (e). 

The Madras High Court holds that there is no distinction in 
principle between an agreement between A. and B. that B/s 
daughter shall marry A/s son on payment of a sum of money by 

A. to B. and an agreement between A. and B. that B/s daughter 
shall marry A/s son and that, if she fails to do so, B. shall pay 
a sum of money to A. In such case B. has a pecuniary interest 
in bringing about the marriage. In the one case, if the event takes 
place, he receives money. In the other case, if the event does 
not take place, he has to pay money. If the former agreement is 
void as being contrary to public policy as held in the Full Bench 
case cited above, the latter agreement, it was held, is equally so (/). 

■ It has been held in the Punjab that a family arrangement of 
inter-marriages of sons and daughters of various families known 
as bil mawaza amongst persons of the same class* by which the 
family A. gives a girl to be taken as a wife on equal terms into 
a family B., and a girl of the family B. is at the same time given 
as a wife into family A., stands on a totally different footing from 
what is really a sale of the girl, and is not therefore void as oppos- 
ed to public policy. Where a girl, therefore, of family A, is given 
as a wife in family R. in virtue of such an arrangement, but family 

B. refuses to give a boy of the family as a husband in family A., 
a suit will lie for damages for breach of the contract. But since 
such arrangements are not held in very high repute, the Court will 
not award heavy damages (g). 

There is absolutely no doubt that where the agreement is by 
a person to pay money to a stranger hired to procure a wife for 
him, it is opposed to public policy and will not be enforced by any 
of the Indian Courts (h). An agreement by A. to pay money to 
B. if B. induces his daughter to take A. in adoption is as much 
against public policy as a marriage brocage contract, and B. is not 
entitled to recover on the agreement (i). 


( d ) Srinivasa v. Sesha (1918) 41 
Mad. 197; 41 I.C. 783. 

<<?) Rambhat v. Timmayya (1892) 
16 Bom. 673; Gird hart Singh v. 
Neeladhar Singh (1912) 10 AU.L J. 
159; 16 I.C. 1004. But if the pro- 
posed marriage is in fact solemnised, 
and gifts of this kind made over, they 
cannot be recovered back ; Ram 
Smnran Prasad v. GobtndDas (1926) 
5 Pat, 646; 99 I.C. 782; A. I. R, 
1926 Pat 582. 


(/) Dcvarayan v. Mufturaman 
(1914) 37 Mad. 393; 18 IX. 515; 
followed in Focal Rahim v, Nur 
Mohammad A.I.R. 1935 Pesh. 121; 
157 IX. 736. 

(g) Amir Ckattd v. Ram (1903) 
Punj. Rec. no, 50. 

(h) V ait hyana than y. Gungarasn 
(1893) 17 Mad, 9; Pitambtr v, 
Jagjvwan (1884) 13 Bom. 131, 

0) Kothanda v. Thesu Reddiar 
(1914) 27 Mad.LJ, 416. 
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6. Agreements tending to create interest against duty. — & 

One of the reasons suggested for not enforcing agreements to re- 
ward parents for giving their children in marriage is that such 
agreements tend to a conflict of interest with duty. The same 
principle is applied by the Common Law to dealings of agents and 
other persons in similar fiduciary positions with third persons (/). 

An agent must not deal in the matter of the agency on his own 
account without his principal's knowledge. In the present Act the 
rules on this head are embodied in the chapter on Agency ( k ), and 
will accordingly be considered in that place. Certain rules which 
we shall find in the chapter on Indemnity and Guarantee (/) rest 
on similar grounds of equity. There are conflicting opinions as 
to the legality of an agreement by a Patwari or Kanungo in Go- 
vernment service for the purchase of land situated within his circle . 
or for the acquisition of any other interest therein. Allahabad 
decisions that such an agreement created an interest which would 
conflict with his duty (m) have been overruled by the Bench of 
the same Court (n) ; but the Lahore High Court does not follow 
this, at any rate as to agricultural land (o). The Bombay ( p ) and 
the Madras (q) High Courts agree with the Full Bench decision 
of the Allahabad High Court. If a person enters into an agree- 
ment with a public servant which to his knowledge might cast 
upon the public servant obligations inconsistent with public duty, 
the agreement is void (r). 

7. Sale of public offices. — Traffic by way of sale in public 
offices and appointments obviously tends to the prejudice of the 
public service by interfering with the selection of the best quali- 
fied persons; and such sales are forbidden in England by various 
statutes said to fee in affirmance of the common law (s). There are 
no recent English authorities. The cases in India on this branch 
of the subject have arisen principally in connection with religious 
offices. The sale of the office of a shchait has been held invalid by 
the High Court of Madras (f). The High Court of Bombay, 


(/) Manikka Mooppanar v. Peria 
Muniyandi A.I.R. 1936 Mad. *541; 
164 IX. 31. 

(k) Ss. 215, 216. 

(/) Ss. 133, 137. 

(m) Shiam Lai v, C khaki Lai 
<1900) 22 All, 2 20; Shea Narain v. 
Mata Prasad (1904) 27 All. 73; 1 
A.L.J. 412. 

(») B hag wan Dei v. Murari Lai 
(1917) 39 All. 51; 36 IX. 259; 14 
A.L.J, 962 fF.BJ; Kamala Dnn 
v. Gut Dayat (1917) 39 Ail. 58; 36 
IX. 319; 14 A.LJ. 969. 

(o) Abdul Rahman v. Ghulam 
Muhammad (1926) 7 Lah. 463; 98 
IX. 673; A.I.R. 1927 Lah. 18. 


(p) Dhanvar Bank v. Mahomed 
Hayat A.I.R. 1931 Bom. 269; 133 
IX. 241; 33 Bom.LJR. 250. 

(q) Manuel Lobo v. Nicholas 
Brim (1897) 7 Mad.L.J. 268. 

(r) Sitarampur Coal Co. f Ltd. v. 
Colley (1908) 13 C.W.N. 59. It 
is not easy to see what the party’s 
knowledge has to do with it. The 
rule is for the protection of the pub- 
lic interest, 

{ s ) See Pollock, Contract, 11th 
ed., pp, 305-7* The statute 49 Geo. 
Ill, c, 126, $, 3, is still in force in 
the Presidency towns, 

(0 Narasimma v. Anantha B holla 
(mi) 4 Mad. 391; Kuppa Gurukal 
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& 23 * while affirming the invalidity of an alienation of the office to a 
stranger, upholds an alienation made in favour of a member of 
the founder's family standing in the line of succession («). Simi- 
larly the office of mutmali of a wakf is not transferable ( v ), nor 
land which is the emolument of a religious office ( w ). A custom 

allowing the sale of the office of uralar (trustee) of a Hindu tem- 
ple for the pecuniary advantage of the trustee, even if it was esta- 
blished, would be bad in law ( x ). These decisions are based upon 
the principle that the interest of the public might suffer if bargains 
relating to public offices are upheld, as their effect is to prevent 
such offices being filled by the best available persons. Where, 
however, the claimants to the office of ojha (high priest) of the 
temple of Baidyanath were members of a family group, and one 
♦ claimed the office on the ground that it was elective, and the other 
that it was hereditary, the High Court of Calcutta held that a 
compromise by which one of the claimants relinquished his claim 
in favour of the other in consideration of an annual payment out 
of the charao offerings to the idol was not against public policy (y). 
f See Transfer of Property Act, 1882, s. 6 (f ). ) 

An agreement to pay money to a public servant to induce him 
to retire and thus make way for the appointment of the promisor 
is virtually a trafficking with reference to an office, and is void 
under this section. In the language of the English law, such an 
agreement is an office brocage agreement invalid as opposed to 
public policy (z) (see illustration (f) to the section, above). So 
too a promise to make an annual payment to a person on condi- 
tion that he withdraws his candidature for a public office in favour 
of the promisor is unenforceable (a). Where money is paid under 
such an agreement, it cannot be recovered back fftim the defend- 
ant, though he has failed to carry out his promise to procure em- 
ployment for the plaintiff in public service ( b ). 

8. Agreements tending to create monopolies. — Agreements 
having for their object the creation of monopolies are void as op- 
posed to public policy (c). 


v. Dora Sami (1882) 6 Mad. 76. 
See also Rajah Vurmah Valia v. 
Ravi Vurmah Kutthi (1876) 4 I. A. 
76; 1 Mad. 235; Gnanasa*,dhu,la 
Pandara Samnadht v. Vein Pander am 
(1900) 27 I. A. 69; 23 Mad. 271. 

(w) Mancharam v. PranMmnka** 
(1882) 6 Bom. 208. 

(t>) Wahid Alt v. Ashruff Hossain 
(1882) 8 Cal. 732. 

(w) Anjaneyalu v. Sri Venugopala 
Rice Milt , Ltd. (1922) 45 Mad. 620; 
70 IX. ’466, 

(x) Rajah Vurmah Valia v. Rati 
Vatmah Kmhi supra , note (t). 


( y ) Girijmund v. Sailajannnd 
(18%) 23 Cal. 645. 

(a) Saminatha v. Muthusami 
(1907) 30 Mad. 530; Karuppiah v. 
Ponnuchami A.l.R, 1933 Mad. 768; 
65 M.L.J. 532; 145 IX, 972. 

(a) Putin Lai v, Raj Narain 
(1931) 53 All. 609; 132 IX. 419; A. 
I.R. 1931 All 428. 

(b) Ledu v. Hiralal (1916) 41* 
Cal. 115; 29 IX. 625, See this case 
commented on in Srinivasa v. Sesha 
Ayyar (1918) 41 Mad. 197, at pp. 
200, 202 ; 41 IX. 783, 

(c) Sontu Piltai v. The Municipal 
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9. Agreement by client to rerouneratehis pleader’s clerk, — g, 23. 

An agreement by which a litigant binds himself to pay a sum of 
matey to his pleader’s clerk for giving special attention to his 
legal business which the pleader is bound to see to in considera- 
tion of his fee is opposed to public policy, and consequently can- 
not be enforced (d). 

10. Agreement not to bid.— -An agreement between persons 
not to bid against one another at an auction sale is not necessarily 
unlawful ( e ), but it may be so if the purpose is to defraud a 
third party (/). 

Waiver of illegality. — Agreements which seek to waive an 
illegality are void on grounds of public policy (g). “Whenever 
an illegality appears, whether from the evidence given by one side 
or the other, the disclosure is fatal to the case. A stipulation of 
the Strongest form to waive the objection would be tainted with 
the vice of the original contract and void for the same reasons. 
Wherever the contamination reaches, it destroys ” (It). 

a 

Pleadings. — The facts showing illegality must be pleaded, but 
when the illegality appears from the plaintiff’s own evidence, or 
is otherwise duly brought to the notice of the Court, it is the duty 
of the Court to give effect to the fact thus brought to its notice, 
and to give judgment for the defendant, although the illegality 
is not raised by the pleadings (i). See Code of Civil Procedure, 

O. 6, r. 8, and O. 8, r. 2. 

Other statutory provisions of similar effect: 1. Trusts 
Act . — The provisions of this section as to agreements are streng- 
thened or supplemented by some other enactments. The Indian * 

Trusts Act, 1882, provides by s. 3 that all expressions used there- 


Council, M ay avaram (1905) 28 Mad. 
S20; Mackenzie v. Rameshwar Singh 
(1916) 1 Pat.LJ. 37; 34 I.C. 754 
(a case which ought not to have 
been reported at all) ; Devi Dayal 
v. Narain Singh (1927) 100 I.C. 
859; Maharajadhiraja Sir Kamesh - 
war Singh v. Vasin Khan (1937) 17 
Pat. 255; 179 I. C. 431; A. 1. K. 
1938 Pat. 473; District Boards 
Jhelum v. Hari Chand A.I.R. 1934 
Lah. 474; 153 I.C. 39. 

(d) Suryanarayatus v. Suhbavva 
(1917) 41 Mad. 471; 42 I.C. 911. 

(<) Mahomed Metro v. Stmrasi 
V>ha 0900) 23 Mad. 227 ; 27 I.A. 
17; Hari v. Naro (1894) 18 Bom. 
342; Doorga Singh v. Sheo Pershad 
(1889) 16 Cal. 194, 199; Mamg Sein 
Htm v. Chet Pan Ngme (1925) 3 
Rang. 275; 92 LC 270; A.I.R. 1925 


Rang, 275; Wand v. B hagai Singh 
A.I.R. 1932 Lah. 32; 134 I.C. 101. 

(/) Ram l.al Misra v. Rajendra 
Kalh (1932) 8 Luck. 2.13; 142 I.C. 
595; A.I.R. 1933 Oudh 124, where 
the authorities arc reviewed. 

(f/) Dhanukdhari v. Nathima 
(1907) 11 C.W.N. 848; La Banque 
v. La Banquc (1887) 13 App. Ca. 
111 . 

(h) Per Field JT. (Supreme Court, 
U.S.), in Oscanyan v. Arms Co., 
1CM U.S. 261; Hall v. Capell, 1 
Wallace 542. 

(i) Alice Mary Hill v„ William 
Clarke (1905) 17 All. 266; K abided 
Khfm v. Abdul Rahman (1930) 53 
All. 130; 133 I.C. 313; A.I.R. 1931 
All. 128; Ko Pa Tu v. Asimulla A. 
LR. 1940 Kang. 73; 
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Ss. 28, 24 . in, and defined in the Contract Act, shall be deemed to have the 
meanings respectively attributed to them by the Contract Act. S. 4 
provides that a trust may be created for any lawful purpose, and 
that the purpose of a trust is lawful unless it is (a) forbidden 
by law, or (b) is of such a nature that, if permitted, it would 
defeat the provisions of any law, or (c) is fraudulent, or (d) in- 
volves or implies injury to the person or property of another, or 
(e) the Court regards it as immoral or opposed to public policy. 
The section further enacts that every trust of which the purpose 
is unlawful is void. 

2. Transfer of Property Act, 1882. — S. 6 (h) of this Act 
provides that no transfer can be made of property of any kind for 
an “ illegal purpose.” 

3. Indian Evidence Act, 1872. — Where the consideration or 
object of an agreement is alleged to be unlawful, oral evidence' may 
be adduced to prove the same though the agreement is reduced to 
the form of a document f s. 92, proviso ( 1 ) ) . 

4. - Specific Relief Act , 1877. — As to judicial rescission under 
s. 35 (b), see the special commentary on that'section. 

Void Agreements. 

24 - If any part of a single consideration for one 
or more objects, or any one or any part 
of any one of several considerations for 
a single object, is unlawful, the agree- 
ment is void. 

Illustration. 

A, promises to superintend, on behalf of B., a legal manufacture of 
indigo, and an illegal traffic in other articles. B. promises to pay to A. 
a salary of 10,000 rupees a >ear. The agreement is void, the object of A/s 
promise and the consideration for B/s promise being in part unlawful. 


Agreements void, if 
considerations and ob- 
jects unlawful in part. 


Entire or divisible agreements. — This section is an obvious 
consequence of the general principle of s. 23. A promise made for 
an unlawful consideration cannot be enforced, and there is not any 
promise for a lawful consideration if there is anything illegal m a 
consideration which must be taken as a whole. On the other hand, 
it is well settled that if several distinct promises are made for one 
and the same lawful consideration, and one or more of them be 
such as the law will not enforce, that will not of itself prevent the* 
rest from being enforceable. The test is whether a distinct con- 
sideration which is wholly lawful can be found for the promise 
called in question. “ The general rule is that, where you cannot 
sever the illegal from the legal part of a covenant, the contract 
is altogether void; but where you can sever them, whether the il- # 
legality be created by statute or by the common law, you may re- 
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ject the bad part and retain the good ” (/). Further specific re- S. 
ference to English cases where the rule has been recognised would 
be of no practical use for Indian purposes (k). ' v 

In Bengal an agreement between a zamindar and his tenant for 
the payment of an enhanced rent which exceeds the rent previously 
paid by the tenant by more than two annas in the rupee has beem 
held void (/), as it directly contravenes the provisions of the 
Bengal Tenancy Act, 1885. The Court will not in such a case 
sever the good part from the bad, and pass a decree for the good 
part, that is for so much of the enhanced rent as does not exceed 
the two annas in the rupee (m). To do so would be to create 
a new agreement between the parties. An agreement with a plea- 
der to pay a fee of Rs. 500 if he wins the suit and also to transfer 
to him part of the property in dispute, is not severable and is wholly 
void («). Similarly, where a part of a consideration for an agree- 
ment was the withdrawal of a pending criminal charge of tres- 
pass and theft, it was held that the whole agreement was void ( 0 ). 
Upon the same principle a suit will not lie upon a promissory 
note for an amount which included an item in respect of lotteries 
prohibited by law (p) or an amount in respect of gambling 
losses (q). Where A. promised to pay Rs. 50 per month to a 
married woman, R., in consideration of B. living in adultery with 
A. and acting as his house-keeper, it was held that the whole agree- 
ment was void, and B. could not recover anything even for services 
rendered to A. as house-keeper (r). Where, in consideration of 
A. agreeing to procure a divorce from her husband and marrying 
R., R. advanced to A. Rs. 300, of which part was alleged by B. 
to have been paid for expenses of procuring the divorce and part 
for A/s ornaments, it wras held that on A/s failure to perform 
the contract B. was not entitled to recover from A. any part of 
the money advanced (s). Similarly, a suit will not lie to recover 
money advanced as capital for the purposes of a partnership which 


(/) Willies f. in Pickering v. 
Ilfracombe Ry. Co. (1868) L.R. 3 
C.P. at p. 250. 

(k) The English cases will be 
found reviewed in Rama Simmy 
Chettyar v. Nackiappa Chettyar A, 

1 ,R, 1940 Rang. 45; 186 IX, 700 
(Roberts CJL). 

(/) Krislodkone Chose v. Pro jo 
Gobindo Roy (1897) 24 Cal. 895. 

(in) Citing Pickering v, Ilfra- 
combe Ry. Co., L.R. 3 C.P. 235, 
250; and Baker v. Hedgecock, 39 
Ch,D, 520. 

(n) Kathu Jairam Gujar v, Vish~ 
wamih Ganesh Javadckar (192S) 49 
Bom. 619; 89 IX. 199. 


( O ) Srirangachariar v. R omasa mi 

Ay yang ar (1894) 18 Mad. 189; Bin- 
deshari Prasad v, Lekhraj $ahu 
(1916) 1 Pat. L. J. 48, 60 ; 33 

IX. 711 ; Batii Ram chandra v? Java- 
wanti (1918) 42 Bom. 339 ; 45 IX. 
566. 

(P) Joseph v. Salano (1872) 9 
B.L.R. 441. 

(q) Balgobmd v. Bhaggu Mai 
(1913) 35 All. 558; 21 IX. 878. 

(r) Alice Mary Hill v. William 
Clarke (1905) 27 All. 266. 

(s) Mussammat Roshun v. Mu- 
hammad (1887) Punj. Rec. no, 46; 
Bai Vi fit v. Nansa Nagar (1885) 10 
Bom, 152, 
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8 24 . is partly illegal : A, holds a licence for the sale of opium and 
gmja. The ganja licence contains a condition prohibiting A, from 
admitting partners into the ganja business without the permission 
of the Collector. No such condition is embodied in the opium 
licence. B., who is aware of the prohibition, enters into a part- 
nership agreement with A. both in the opium and ganja business 
without the leave of the Collector and pays A. Rs. 500 as his share 
of the capital. Disputes arise between A. and B., and B. sues A. 
for dissolution of partnership and for a refund of his Rs. 500. 
B. is not entitled to recover Rs. 500 or any part thereof, one of 
the objects of the agreement being to carry on ganja business 
in partnership. In such a case " it is impossible to separate the 
contract or to say how much capital was advanced for the opium 
and how much for the ganja” (t). A. stands bail for B., who is 
charged with an offence, and as an indemnity for the bail takes 
from B. a sale deed of R/s house and also a rent-note whereby R. 
agrees thenceforward to occupy the house as A/s tenant and to 
pay rent to him. A. cannot sue B. on the rent-note. ** The sale 
deed and the rent-note are part and parcel of the same transaction/’ 
and u the rent-note is tainted with the same illegality which affects 
the sale deed” ( u ). Different consequences, however, may fol- 

low when a part of the consideration or '* object ” of an agree- 
ment is not illegal, but merely void in the sense that it is not en- 
forceable in law. In such a case actual performance of such part 
may be a good consideration, though a promise to perform it would 
not have been. Thus a bond passed by a judgment debtor to the 
holder of a decree against him in consideration of the latter re- 
fraining from execution of the decree is void under s. 257a of the 
Civil Procedure Code, 1882, but not illegal The decree-holder, 
therefore, on performing his part of the agreement, was held en- 
titled to recover on the executed consideration (v), being in itself 
a voluntary lawful forbearance, though not upon the executory 
agreement. If the promise to postpone execution of the decree 
were illegal the whole bond would be tainted with illegality, and 
the judgment creditor would then have no right to enforce payment 
of the bond. But when the parties themselves treat debts void as 
well as valid as a lump sum, the Court will regard the contract 
as an integral one, and wholly void. Thus where a judgment deb- 
tor agreed to pay in a lump sum interest not awarded by a decree 
in addition to the sum decreed without the sanction of the Court it 
was held that, the promise to pay such interest being void under 
s. 257 a of the Civil Procedure Code, 1882, the whole agreement 
was void O). Tn a Bombay case (x) the Municipal Corporation 


( t ) Gopalrav v. Kallappa (1901) 
3 JBom.L.R, 164, 

(u) Laxmanlal v, Mulshankar 
<1908) 32 Bom, 449. 

( v ) Bank of Bengal v. Vyabhoy 


Gangji (1891) 16 Bom. 618. 

(w) Davlatsmg v, Panda (1884) 
9 Bom, 176. Sec, 257a lias been 
omitted in the Code of 1908. 

(x) Saundatti Yellama Munich 
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* " - * 
agreed to give for a lump sum a contract for recovering tax from 

pilgrim* and levying a toll on vehicles and animals. It was beyond 
the powers of the Municipality to grant the right to collect fees 
from pilgrims. The Court held that as the transaction was void 
and tainted with illegality, it could not be enforced. In a N&gpur 
case ( y ) a share in a village was sold and the ex-proprietary rights 
in sir lands appertaining to that share were surrendered. Although 
the surrender of ex-proprietary rights was invalid, the sale of the 
share in the village was upheld $s the transactions Were separa- 
ble. In a Rangoon case (a) a person had obtained a licence under 
the Electricity Act, 1910, and transferred it to his partners, '®the 
partnership having been formed after the grant q§ the licence. 
By s. 9, sub-s. 3 of the Electricity Act any agreement by which 
a licence is transferred is void. In a suit for partnership accounts 
it was held that no part of the partnership agreement was sepa- 
rable from the rest and it was therefore void. In the case of a 
mortgage of an occupancy holding, the High Court at Allahabad, 
Yaking the view that the mortgage was illegal under the Agra 
Tenancy Act, 1901 (o), refused to enforce the personal covenant 
to repay (b) ; but this decision seems open to question, the per- 
sonal covenant being clearly separable (c). In a later case in 
the same Court it was held that the Act made the mortgage only 
inoperative and not illegal, and that no objection could be taken in 
any case to the enforcement of the personal covenant (d). 

The provisions of this section must be distinguished from 
those of s. 57 below. In a Bengal case a Mahomedan husband 
agreed by a registered document that he would pay over to his wife 
whatever money he might earn, and that he would do nothing with- 
out her permission, and that if he did so she would be at liberty 
to divorce him. In a suit by the wife to recover from him his 
earnings it was held that though the latter part of the agreement 
might be unlawful, the suit was one to enforce the legal part, and 
the Court gave a decree to the plaintiff for her maintenance at 
Rs. 12 per month, stating that the fair construction of the agreement 
was not that the husband was to pay every rupee he earned, but 
that he was entitled to a reasonable deduction for expenses which 
he must necessarily incur (c). 


polity v. Shripadbkai (1932) 57 Bom. 
278; 35 Bom.L.R. 163; 143 I. C. 
331; AI R. 1933 Bom. 132. 

(y) Dharamchand v. Jhamsa A. 
l.R. 1931 Nag. 6; 130 I.C 91. 

(a) Ma Kym Hone v. Ong Boon 
Hock A.I.R. 1937 Rang. 47; 167 

I.C 707. 

(а) See now the Agra Tenancy 

Act, 1926. * 

(б) Mo* Prasad Tiwari v. Skeo 
Cobittd Timr t (1922) l.L.R. 44 
All, 486; ,67 I.C. 793 ; 29 A.L.J. 

23 


318. 

(e) Muhammad Khalil ur Rahman 
v. Muzammilullah A.I.R. 1933 All. 
468; 1933 A1LL.J. 1522; 144 I. C. 
373. 

(d) Garni Doit v. Bandhu Panday 
A.I.R. 1929 All. 394; 119 I.C 505. 
Sec also Bhagwat Singh v. Mari 
Kishan Das (1942) 197 I.C. 167; A. 
I.R. 1942 Oudh t. 

(e) Poonoo Bibee v. Fyea Bttksh 
(1874) 15 B.L.R. App. 5. 


i. 8* 
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HI*. Transfer of property. — When a document transferring im- 
movable property has been once executed and registered, the tran- 
saction “passes out of the domain of a mere contract into one 
of conveyance ” (/). It then becomes governed by the Transfer 
of Property Act, and s. 24 of the Contract Act has no applica- 
tion ( g ). 

Indian Trusts Act, 1882. — S. 4 of the Act provides that where 
a trust is created for two purposes of which one is lawful, and the 
other unlawful, and the two purposes cannot be separated, the 
whole trust is void. 

t 

25 . An agreement made without consideration is 
void, unless — 

( 1 ) it is expressed in writing and 
registered under the law for the time 
IcmU^Uw writing and being in force for the registration of 
[documents (It)], and is made on 
count of natural love and affection between parties stand- 
ing in a near relation to each other (t) ; or unless 

(2) it is a promise to compensate, wholly or in part, 
a person who has already voluntarily (/) 
or » a promise to done something for the promisor, or 
thing done, something which the promisor was le- 

gally compellable to do, or unless 
' (3) it is a promise, made in writing and signed by the 
person to be' charged therewith, or by 

t>av hebt'baSd by his a £ ent generally or specially autho- 
limitation law. rised in that behalf, to pay wholly or 

in part a debt of which the creditor 
might have enforced payment but for the law for the limi- 
tation of suits. 


In any of these cases, such an agreement is a con- 
tract (k). 


(/) Per Sulaiman J. in Dip Narain 
Singh v. Nageshar Prasad (1929) 
52 All. 338, at p. 340; 122 I.C. 872; 
A.I.R. 1930 All. 1 (F.B.); Gappoo 
Singh v. Ear Charan A.I.R. 1935 
Oudh 501; 158 I.C. 267. 

(s) Dip Narain Smgh v. Nages- 
har Prasad, supra-, Gappoo Singh v. 
Hot Charan, supra. 

(h) The word “ documents " was 
substituted for the word " assur- 
ances ” by the Repealing and Amend- 


ing Act, 1891 (XII of 1891). 

(0 A Moslem wife’s parents 
stand in a near relation to Iter hus- 
band: Nisar Ahmad Khan v. Rah- 
mat Begum (1927) 100 IX, 350; A. 
T.R. 1927 Oudh 146. 

(;) Whitley Stokes rightly ob- 
serves that this should be "other- 
wise than at the desire of the pro- 
misor.'’ 


(h) It will be observed that an 
undertaking to keep an offer open to 
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* T 

BMpUmH&n 1. — Nothing in this section sftt&H affect 1. H 
the validity, as between the donor and donee, 6f any gift 
actually made. 

Explanation 2 . — An agreement to which that consent 
of the promisor is freely given is not void merely because 
the consideration is inadequate; but the inadequacy of the 
consideration may be taken into account by the Court in 
determining the question whether the consent of the pro- 
misor was freely giVen. 

ft 

Illustrations. 

(a) A. promises, for no consideration, to give to B. Rs. 1,000, This 
is a void agreement, 

(b) A,, for natural love and affection, promises to give his son, B. t 
Rs* 1,000, A. puts his promise to B. into writing and registers it. This 

[y i§'*k contract, 

(c) A, finds B/s purse and gives it to him. B, promises to give A. 

R«. 50. This b a contract. 

(d) A, supports B/s infant son. B. promises to pay A/s expenses in 
so doing. This is a contract. 

(e) A. owes B, Rs. 1,000, but the debt is barred by the Limitation Act. 

A, signs a written promise to pay B, Rs. 500 on account of the debt. This 
is a contract. 

(f) A, agrees to sell a horse worth Rs. 1,000 for Rs. 10, A/s consent 
to the agreement was freely given. The agreement is a contract notwith- 
standing the inadequacy of the consideration. 

(g) A. agrees to sell a horse worth Rs. 1,000 for Rs. 10. A denies 
that hte consent to the agreement was freely given. The inadequacy of the 
consideration is a fact which the Court should take into account in con- 
sidering whether or not A/s consent was freely given. 


Consideration. — This section declares long after consideration 
has been defined (s. 2, sub~s, (d) ), that (subject to strictly limited 
exceptipns) (/) it is a necessary element of a binding contract, 
This has already been assumed in s. 10. The present section goes 
on to state the exceptional cases in which consideration may be 
dispensed with. Tt is curious that the Act nowhere explicitly states 
that mutual promises are sufficient consideration for one another, 
though it is assumed throughout the Act, and seems to be involved 


not among the excepted cases. As 
to statutory powers to impose such 
a condition on tenders for public 
service see s. S, * revocation of 
offers ", above, 

CO The rule of the Common Law 
caimot be property stated in this 
way; for die format contracts of 
Enfli* law. Which Ate binding by 
theiir form alone, are older than the 


doctrine of consideration. Ingeni- 
ous attempts have been made to 
treat consideration itself as a mat- 
ter of form. This ts paradoxical, 
for the essence of consideration h 
exchange of value regardless of any 
particular form. But these matters 
are of no practical importance in 
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jj, 25. in the definitions of "agreement” and "reciprocal promises” 
in s. 2, sub-ss. (e) and (f) (see the commentary thereon, 
above) (m). 

The most obvious example of an agreement without conside- 
ration is a purely gratuitous promise given and accepted. Such 
a promise has no legal force unless it comes within the first class 
mentioned in the present section. But there are other less obvious 
cases ; and they must be all the more carefully noted because neither 
the text nor the illustrations of this section throw any light on them. 
It* is not enough that something, whether act or promise, appears 
on the face of the transaction, to be given in exchange for the 
promise. That which is given need not be of any particular value ; 
it need not be in appearance or in fact of approximately! efjual 
value with the promise for which it is exchanged (see commen- 
tary on Explanation 2, below) ; but it must be something which 
the law can regard as having some value, so that the giving of it 
effects a real though it may be a very small change in the pro- 
misee’s position ; and this is what English writers mean when they 
speak of consideration as good, sufficient, or valuable. An ap- 
parent consideration which has no legal value is no consideration 
at all. The section, however, can only apply where the transac- 
tion is contractual in nature. Where a document is in form and 
substance a gift no consideration is necessaiy (n). 

• Forbearance and compromise as consideration. — Compro- 
mise is a very common transaction, and so is agreement to for- 
bear prosecuting a claim, or actual forbearance at the other party’s 
request, for a definite or for a reasonable time. it may seem at 
first sight that in all' these cases the validity of the promise is doubt- 
ful. For the giving up, or forbearing to exercise, an actually ex- 
isting and enforceable right is certainly a good consideration (o) ; 
but what if the claim is not well founded? Can a cause of action 
to which there is a complete defence be pf any value in the eye 
of the law? If a man bargains for reward in consideration of his 
abandonment of such a cause of action, does he not really get some- 
thing for nothing, even if he believes he has a good' case? The 
answer is that abstaining or promising to abstain from doing any- 
thing which one would otherwise be lawfully free to do or not 
to do is a good consideration, and every man who honestly thinks 
he has a claim deserving to be examined (p) is free to bring 

(mi) This section, it has been ob- (n) Gopal Saratt v. Sita Devi A. 
served, is exhaustive: Indran Rama- I. R. 1932 P. C. 34; 36 C W. N. 
swatni v. Anthappa Chettiar (1906) 392 ; 34 Bom. L. R. 470; 135 I. C. 

16 M.L.J. 422, at p. 426. This 753. 

means, we presume, that an agree- (o) Jagadindra Nath v. Chandra 
ment made without consideration Nath (1903) 31 Cal. 242; Indira Bai 
is either enforceable under this sec- v. Makar and A.l.R. 1931 Nag. 197. 
tion or not enforceable at all, which (p) He need not have a positive 
hardly seems to need authority. ^ opinion that it is justified; for its 
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it before the proper Court, and have the judgment of the Court 8. JIB l 
on its merits, without which judgment it cannot be certainly 
known whether the claim is well founded or not; for die maxim 
that every man is presumed to know the law, not a very safe one at 
best, is clearly inapplicable here. That which is abandoned or sus- 
pended in a compromise is not the ultimate right or claim of the 
party, but his right of having the assistance of the Court to* deter- 
mine and, if admitted or held good, to enforce it. “ If an in- 
tending litigant bona fide forbears a right to litigate a question Of 
law or fact which it is not vexatious or frivolous to litigate, he 
does give up something of value. It is a mistake to suppose it is 
not an advantage, which a suitor is capable of appreciating, to be 
able to litigate his claim, even if he turns out to be wrong ” ( q ). 
Forbearance to sue for or demand a merely honorary or customary 
debt may be a good consideration (r). But the abandonment of 
an obviously groundless claim will not make a good consideration 
“ any more than a promise to pay a sovereign in satisfaction of a 
debt of a guinea is supportable by the consideration that it saves 
the creditor the trouble of bringing an undefended action for the 
larger sum ” ( s ). 

The principle thus stated is followed by the Indian Courts ( t ), 

Thus where after the expiration of the time fixed for completion 
of a mortgage the mortgagee declined to advance the money un- 
less the mortgagor consented to pay interest from the date fixed 
for the completion, and the mortgagor agreed to do so, it was held 
that there was a good consideration for the agreement, though 
time was probably not of the essence of the original contract. The 
mortgagee believed in good faith that he was entitled to rescind 
at once, and the abandonment of his claim to do so was considera- 


success may depend on facts not 
within his own knowledge, or on un- 
settled questions of law, or both. 
Often times a man who is asked, 
“Is your cause just?” may quite 
fairly answer : “ I see nothing against 
good conscience in it; whether it is 
good in law is exactly what I want 
the Court to tell me.” These refine- 
ments, however, are perhaps fitter 
for the moralist than for the 
lawyer. 

(q) Bowen L.J. in Miles v. New 
Zealand Alford Estate Co. (1886) 

32 Ch. D. 266, 291. Cp. IV it by v. 
Elgee (1875) L.R. 10 C.P. 497. 
Radha Rani v. Ram Das A. I. R . 
1941 Pat. 282. 

( r ) Goodson v. Grierson [1908] 

1 K.B. 761, C.A. ; Hyams v. Stuart 
King {19081 2 K.B. 0%, C.A. ; 4ya 


Ram v. Sadhu Lai A. l.R. 1938 Lah. 
78 1, 

(s) } agave era Rama Ettappa v. 
Ammugam (1918) 45 LA. 195, at 
p. 203; 48 I.C. 907 (the real ques - 
tion was whether a contract to pay 
enhanced rent for tenant's improve- 
ments could be implied under a 
Madras Act; in fact there was no 
forbearance or promise thereof). 
See also Rallu v. Phalla (1919) P. 

R. 137; 53 I.C. 497; Gopal Sahai - 
Bichha Lai v. Dhmi Ram-Ram Gopal 
A. l.R. 1929 Lah. 689; 118 I. C. 
646. 

(/) Olati Pul Hah Chetti v. Varada - 
rajulu (1908) 31 Madr 474, at pp. 
476, 477; Krishna Chandra v. Hemaja 
Smkar (19 17) 22 C.W.N, 463; 45 
I.C. 477 [where the claim was not 
bona jute}. 




182 


THE INMAN CONTKACT ACT. 


H* 81, tion enough for the mortgagor’s agreement to his terms («). An 
agreement in the nature of a compromise of a bona fide dispute as to 
v the right of succession to a priestly office is not without considera- 
tion (v) ; nor is a mutual agreement to avoid further litigation in- 
valid on this ground (w) ; nor a family arrangement providing for 
the marriage expenses of female members of a joint Hindu family 
on a partition between them of the joint family property (x). 
In the case of family arrangements, the Court will not look too 
closely into the quantum of consideration, and an arrangement de- 
signed to promote peace and good will among members of a family 
has been held to be based on good consideration, even in the absence 
of a dispute or of a claim to property ( y ). A promissory note in 

the nature of a compromise of a doubtful litigation passed by a 
tenant to the zamindar during the pendency of a suit brought by the 
zamindar against the tenant to eject him from his holding is not 
without consideration (z). But a pledge or promise of security 
for an existing debt is void unless there is some forbearance or 
undertaking by the creditor (such as not pressing for payment, or 
accepting a reduced rate of interest) in return for it. Thus where 
the drawer of a hundi became insolvent before it fell due, and the 
plaintiff, who was the holder, in due course applied to the acceptor 
to give security for payment at maturity, and the latter executed 
a mortgage “ by way of collateral security bond,” it was held 
that, the plaintiff not having entered into any undertaking what- 
ever, he could not "recover on the mortgage deed (a). 

Promise to perform existing duty. — It is well settled in Eng- 
land that the performance of what one is already bound to do, either 
by general law or by a specific obligation to the other party, is 
not a good consideration for a promise; for such performance is 
no legal burden to the promisee, but, on the contrary, relieves him 
of a duty. Neither is the promise of such performance a con- 
sideration, since it adds nothing 1o the obligation already existing. 
Moreover, in the case of the duty being imposed by the general 

(«) Dadabhoyv. Pestonji (1893) B.H.C., A.C.J. 75. 

17 Bom. 457. The plaintiff’s right {x) Anantamrayana v. Savithri 
was really, it seems, to give the de- (1913) 36 Mad. 151; Sidh Gopal v. 

fendant notice that he would res- Bihari Lai (1928) 50 All. 284; 107 

cind if the defendant did not com- I.C. 247; A.I.R. 1928 All. 65. 

plete within a reasonable time: see (y) Latif Johan Begam v. Maha- 
17 Bom. 457, at p. 465. med Nabi A. I. R. 1932 All. 174; 

(v) Girijamnd v. Sailajanund (1932) All.LJ. 9; 137 I. C. 231; 

(1896) 23 Cal. 645, 665, 666; Kirtyanand v. Ratnanand A, I, R. 

Raneshwar Prosad v. Lachmi 1936 Pat. 456; 164 I.C. 220. 

Prosad (1904) 31 Cal. Ill, 131 — (s) Ramkirpal v. Gaye Det (1914) 

\32; Bhuipg Mahadshet Skivoram 12 All.L.J, 331. 

Mahadsket (1899) 1 Botn.L.R. 495, (a) Manna Lai v. Bank of Bengal 

483, Similarly as to property': Sun- (-1876) 1 All. 309; Contrast Hyatns 

der Singh v. Haro (1929) 116 I.C. v. Stuart King, supra, note (r); 

7\9, Aya Ram v. Sadhn Lai, supra, 

1 (w) Bhima v. Ningappa (1868) 5 note (r). 
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law, an agreement to take private reward for doing it would be & 3#l 

against public policy. But before applying this rule we must be 
careful to ascertain that a legal duty does exist. A promise' to re- 
munerate a person named as executor (not out of the estate itself ) 
if he accepts the office and performs the duties of executor is not 
bad for want of consideration, since it is not a legal duty to ac- 
cept the office (b) and perform those duties without claiming any 
remuneration. But a person served with a subpoena is legally 
bound to attend and give evidence in a court of law, and a promise 
to compensate him for loss of time or other inconvenience is void 
for want of consideration (c). Similarly an agreement by a client 
to pay to his vakil after the latter had accepted the vakalatnama a 
certain sum in addition to his fee if the suit was successful is with- 
out consideration (d). And it has been held by the High Court 
of Allahabad that a bond passed by a judgment debtor to the holder 
of a decree against him for the amount of the decree plus Rs. 3 
paid for him for the stamp and registration charges of the bond 
i$ without consideration where the decree was made by a Court 
having no jurisdiction to make it, and the bond was passed to se- 
cure the release of the debtor from arrest (c). 

But if a man, being already under a legal duty to do some- 
thing, undertakes to do something more than is contained therein, 
or to perform the duty in some one of several admissible ways — in 
other words, to forgo the choice which the law allows him — .this 
is a good consideration for a promise of special reward (f). 

If A. is already bound to do a certain thing, not by the gene- 
ral law, but under a contract with Z., it seems plain that neither 
the performance of it nor a fresh promise thereof without any 
addition or variation will support a promise by Z., who is already 
entitled to claim performance. For Z. is none the better thereby 
in point of law, nor A. any worse. But what if M., a third per- 
son not at present entitled to claim anything, offers a promise to 
A. in consideration of (a) A.’s performance of his obligation to 
Z., or (b) A.’s promise to M. to perform that obligation? These 
questions have given rise to great difference of learned opinion in 
England and America ( g ). They do not seem to have been con- 


(6) Narayan v. Shajatii (1894) 
22 Cal. 14. It was also argued, 
without success, that the agreement 
wa$ against public policy as making 
it the executor’s interest to prolong 
the administration of the estate 
against his duty. 

O) Sashannah Ckctti v. Rama - 
samy Chetti (1868) 4 M.HX, 7. 

(d) Ramckmdra Chintaman v. 
Kafo Raj u (1877) 2 Bom, 362. Cp. 
Gangra Rum v. Devi Das (1907) 
Punj, Rec. no, 61, 


(<?) Banda Alt v, Batnpat Singh 
(1882) 4 All. 352. 

(/) England v. Davidson (1840) 
11 A. &E. 856; 52 R.R. 522 (reward 
to constable for services beyond 
duty); Hartky v. Ponsonby (1857) 
7 E. & B. 872; 110 R.R, 867. 

( g ) See Pollock on Cotwract, 11th 
ed,, 149 sqq<; Anson, 18tb ed., 94 
sqq<; L.Q.R. xx. 9; Harv. Law 
Rev. xvii. 71; Leake, 8th ed M 465 
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ft 25. sidered by Indian Courts. Such English authority as there is favours 
the opinion that the performance is a good consideration; but the 
reasons given are not very clear, and seem to assume that both per- 
formance and promise must be good considerations in such a case, 
or neither ( h ). It is submitted, however, that on principle this 
assumption is not tenable. The test is whether there is any legal 
detriment to A,, the supposed promisee. Now A.’s performance 
of what he already owes to Z. is no detriment to him, as has been 
pointed out; and indeed the resulting discharge of his liability 
seems rather to be an advantage; and therefore it is no considera- 
tion for a new promise by any one. But A.'s promise to M. to do 
something, though he may have already promised Z. to do tjjat 
same thing, is the undertaking of a new obligation to a new party. 
There is no reason why it should not be made binding by M.’s 
counter-promise, as in any other case of a contract by reciprocal 
promises, unless the law forbids the same performance to operate 
in discharge of two distinct contracts. There is no positive autho- 
rity for any such rule of law, and when we bear in mind that in a con- 
tract by reciprocal promises the promises are the consideration for 
each othei, and not the performance, no such rule appears to be 
demanded or warranted by principle. 

Whatever resolution of the speculative question may ultimately 
prevail, the difficulty may be removed, in the case of performance, 
by the slightest appreciable addition to the performance already 
contracted for, and, in the case of promise, by A.’s new undertak- 
ing to M. being or including an undertaking not to rescind or vary, 
without M.’s consent, his existing contract with Z. 

Transfer of immovable property. — This section has been held 
to apply to cases of sale and mortgage of immovable property. 
Thus in Manna Lai v. Bank of Bengal ( % ) the Allahabad High 
Court held a mortgage effected by a duly registered deed to be 
void for want of consideration under this section. Similarly in 
Tatia v. Babaji (/) Fulton J. held that a sale effected by a duly 
registered deed under which the purchaser had entered into posses- 
sion was void for want of consideration under this section. Far- 
ran C.J., however, was inclined to the opinion that conveyances 
of land in the Mufassal perfected by possession or registration, 
where the consideration expressed in the conveyance to have been 
paid had not in fact been paid, could not be put in the same 
category as agreements void for want of consideration (k). The 
first of these two cases was decided before the Transfer of Pro- 


(h) Smdwell v. Shad-well (1860) 
9 C.B.N.S. 159; 127 R.R. (M-, but 
quaere whether there was in fact any 
intention to create a legal obligation 
at all (see the dissenting judgment 
of ByJes J.); Scot son v, Pegg 


(1861) 6 H, & N, 295; 123 R. R* 
516, and Pref . 

(0 (1876) 1 All. 309. 

(/) (1896) 22 Bom. 176, at pp. 
181, 182. 

( k ) ibid., at p, 183. 
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petty Act, 1882 was enacted* As regards the other case, that Act 
was not yet extended to the Bombay Presidency when the deed of 
sale was executed. It would seem, however, that the result would 
be the same under s, 54 of that Act read with s. 4. The latter 
section declares that the chapters and sections relating to contracts 
itf that Act shall be taken as^part of the Contract Act. 

Negotiable Instruments. — The law merchant has almost— but, 
as it is held by something very near a fiction, not quite — made an 
exception to the rule of consideration in the case of negotiable 
instruments, or rather established another and independent rule* 
The Negotiable Instruments Act, 1881, s. 118, affirming the well- 
settled general law, enacts that until the contrary is proved the 
presumption shall be made that every negotiable instrument was 
made or drawn for consideration; and that every such instrument, 
when it has been accepted, endorsed, negotiated, or transferred, 
was accepted, endorsed, negotiated, or transferred for considera- 
tion. The second branch of the above rule stands as illustration (c) 
to s. 114 of the Evidence Act, 1872. 

We now come to the exceptional cases in which considera- 
tion is dispensed with. 

Registered writing. — The English doctrine that the " solem- 
nity of a deed is of itself sufficient to make a promise expressed 
in a sealed writing valid has never been received in British 
India (/). The Act does not allow any form alone to dispense 
with consideration, but only writing and registration coupled with 
the motive of natural love and affection between nearly related 
parties. The words “ near relation ” have not been judicially con- 
strued. The Courts would, it need hardly be said, have to con- 
strue them uniformly without regard to variations in the reckon- 
ing of degrees of kindred, for the purposes of inheritance or the 
like, in different personal laws or customs (in), A registered 
agreement between a Mahomedan husband and his wife to pay his 
earnings to her is within the provisions of cl. 1 of the section (w). 


(/) Kaliprasad T ewan v. Raja 
Sahib Prahlad Sen (1869) 2 B.L. 
R. (P.C.) at p. 122. In England 
the formal operation of a deed is 
much older than the doctrine of con- 
sideration. It is therefore errone- 
ous to say, as text-books commonly 
did at one time, that the formality 
“imports a consideration . M On the 
contrary, the doctrine of considera- 
tion was introduced only when in- 
formal contracts were made action- 
able by a series of ingenious fictions ; 
but this is not material for Indian 
24 


purposes. 

(m) J afar Ali v. Ahmed Ali 
(1868) 5 A.C.J. 37, where 

it was held, before the Act, that the 
relation of cousins would not sup- 
port a voluntary agreement, though 
registered, throws no light on the 
possible construction of the Act ; for 
by the Common Law, which the 
Court apparently followed, no degree 
of kinship, however near, would 
suffice. 

(») Poottoo Bibee v. Pyes Buksk 
(1874) 15 B.L.R. App. 5. 


k 25. 
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So is a registered agreement whereby A. on account of natural 
love and affection for his brother, B., undertakes to discharge a 
debt due by B. to C. In such a case, if A. does not discharge the 
debt, B. may discharge it, and sue A, to recover the amount (<>)♦ 
But an agreement in writing and registered, whereby a member 
of an undivided Hindu family, without any valuable consideration, 
renounces all right to the family property in favour of the remain- 
ing coparceners, is void unless it is executed for natural love and 
affection ( p ). It is not to be supposed that the nearness of rela- 
tionship necessarily imports natural love and affection. Thus where 
a Hindu husband executed a registered document in favour of his 
wife, whereby, after referring to quarrels and disagreement bet- 
ween the parties, the husband agreed to pay her for a separate 
residence and maintenance, and there was no consideration moving 
from the wife ( q) f it was held in a suit by the wife brought on 
the agreement that the agreement was void as being made with- 
out consideration. It was further held that the agreement could 
not be said to have been made on account of natural love and affec- 
tion, the recitals in the agreement being opposed to that view (r). 
It is difficult to reconcile with the last case the decision of the 
Bombay High Court in Bhkva Mahadshet v. Shwaram Mathad'r 
shet ( s ). In that case A. sued his brother B. upon a registered 

instrument whereby B. had agreed to give A, one-haif of certain 
property- It appeared that A. had previously sued B. to recover 
that share from him, alleging that the property was ancestral, but 
the suit was dismissed on B. taking a special oath that the property 
was not ancestral. It further appeared on the plaintiff's own ad- 
missions that the brothers had long been on bad terms. Upon these 
facts the Subordinate Judge held that the agreement was ivoid 
for want of consideration and that it could not be said to have 
1 >een made on account of natural love and affection so as to come 
within the first exception to the section, and the decision was 
affirmed by the District Judge, On appeal the High Court held 
that the agreement must be held to have been made for natural 
love and affection and that A. was entitled to a decree. The Court 
said: “ The District Judge dismissed it (the suit), holding the 
document void for want of consideration. . . . The Subordinate 


(o) Venkatasamy v. Rangasamy 
(1903) 13 Mad.L J. 428. 

(P) Appa PUtai v. Ranga Piilai 
(1882) 6 Mad, 71. The facts of 
the case did not show that the agree- 
ment was male on account of natu- 
ral love and affection. 

(g) It would, of course, have been 
different if the facts had disclosed 
such a state of circumstances as 
would, under the Hindu law, have 
justified the wife in obtaining a sepa- 


rate residence and maintenance, such 
as violence on the part of the hus- 
band which would render it unsafe 
for the wife to continue to live with 
him, or such continued ill-usage as 
would be termed cruelty in the 
English Court. There would then 
have been ample consideration to 
support the agreement. 

(r) Rajiukhy Dabee v , Bhootmih 
(\m) 4C.W.N. 488. 

(s) (1899) 1 Bom.L.R. 495. 
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Judge had held the same. He said 1 there was no consideration & 2$v 
for the agreement The defendant voluntarily agreed to give 
half of the plaint property to the plaintiff to secure reconciliation 
with the plaintiff/ It seems to us, however, that this is just the 
case to which s. 25 (1) of the Contract Act should be held to ap- 
ply. The defendant had such natural love and affection for his bro- 
ther that in order to be reconciled to him, he was willing to give him 
this property/' As natural love and affection cannot be inferred as 
a fact merely because no other motive for the promise is shown, it 
would seem that the Court presumed it from the relation of the par- 
ties. One would have thought that the presumption, if any, was 
rebutted by the plaintiffs own admissions. A desire for a reconci- 
liation prompted (as the learned Judge of the High Court thought) 
by love and affection for the plaintiff is not strongly evinced by the 
subsequent conduct of the defendant in declining to perform the 
contract and driving the plaintiff to a suit. But, however this 
may be, it appears to us anything but safe to hold that a promise 
by one brother to another, unsupported by any consideration, and 
made solely with a view to purchase peace, can be enforced in a 
Court of law on the bare supposition that the object was reconcilia- 
tion, and that the reconciliation was prompted by natural love and 
affection. 

Compensation for voluntary services. — The second sub-sec- 
tion considerably extends the real or supposed exceptions ( for their 
authority is by no means dear) allowed in the Common law to 
the principle that past consideration is no consideration at all, 
since the consideration and the promise have to be simultaneous (/). 

The language of the Act is quite clear, and must be taken as ex- 
pressing a deliberate policy ; it would therefore be useless to discuss 
the English rules. 

The act voluntarily done must have been done for the pro- 
misor («). If it is done for any other person, the promise does 
not come within the provisions of this clause ( v ). In an Allaha- 
bad case the defendants by a written agreement promised to pay 


(0 As to the English law see 
Anson, Law of Contract, 18th ecL, 
p. 105 and cp . notes on s. 23, “im- 
moral” above. 

(u) Not at his request. That case 
is covered by s. 2 (d)* above. The 
enactment now before us 41 appears to 
cover cases where a person without 
the knowledge of the promisor, or 
otherwise than at his request does 
the latter some service, and the pro- 
misor undertakes \o recompense him 
for it”: pet Farran C,J,» Sindha v. 


Abraham (1895 ) 20 Bom. 755, at p. 
758. But possible future services 
would be no consideration: Basanta 
Kumar Chozvdhury v. Madan Mohun 
Chowdhury (19ia-19) 23 C. W. N, 
639; 46 LC. 282. 

(v) The authority of the head of 
a Hindu family to alienate ancestral 
or joint property for the payment of 
antecedent, even time-barred debts 
depend^ on peculiar principles of 
Hindu law; see Gajadhar v, Jagan- 
lutih <1924) 46 AIL 775; 80 LC 684. 
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8# 25* to t%e plaintiff a commission on articles sold by. them in a market 
established by the plaintiff at his expense. The market was not 
established at the desire of the defendants, nor was it erected for 
them, but this was done at the request of the Collector of the 
place. The only ground for making the promise was the expense 
incurred by the plaintiff in establishing the ganj\ The Court held 
that the promise could not be supported under the present sub- 
section ( w ). Further, the act voluntarily done must have been 
done for a promisor who was in existence at the time when the 
act was done. Hence wo rk ^pjqeJbyjt pronxatet pLa.company be- 
fore its iarmatim cannot be said to have been done for the com- 
pany ( x ). Again, the act done must have been done for a pro- 
misor who is competent to contract at the time when the act was 
done. Hence a promise by a person on attaining majority to re- 
pay money lent and advanced to him during his minority does 
not come within the exception, the promisor not being competent 
to contract when the loan was made to him. It has been so held 
by the High Courts of Madras and Allahabad (y). A different 
view has been taken by the High Court of Calcutta (<sr), and in the 
Punjab (a), but it does not appear to be sound law. See notes 
* to s. 11 under the head “ Minor’s agreement/’ above. A pro- 
mise to pay a woman an allowance for past cohabitation has been 
regarded as an undertaking by the promisor to compensate the 
promisee for past services voluntarily rendered to him (b) ; but 
the correctness of these decisions may be doubted. It is true that 
in English law past cohabitation, though no better in law than any 
other past consideration, is not an unlawful consideration ( c ) so 
as to make a formal instrument void which is in fact given to 
secure an allowance therefor. But in order to support the Indian 
decisions just cited it must be held that cohabitation is at the time 
such a lawful voluntary service as to be a proper subject for com- 


(w) Durga Prasad v. Baldeo 
(1880) 3 All. 221. 

# (x) Ahmedabad Jubilee S. & W. 
fCo. v. Chhoialal (1908) 10 Bom. L. 
R. 141, 143. So it is well settled 
in England that a company cannot 
ratify acts of its promoters done 
before it was formed. 

(y) Indran Ramaswami v. Anth- 
appa Chettiar (1906) 16 Mad.L.J. 
422; Suraj Narain v, Sukhu Ahir 
(1928) 51 All. 164; 26 All. L. J. 
1024; 112 I.C. 1S9; A.I.R. 1028 All. 
440. 

(z) Musammat Kundan Bibi v. 
Sree Narayan (190 7) 11 C. W. N. 
135. 

(a) Kartn Chcmd v. Basanf Kmr 


(1911) Punj. Rec, no, 31. 

(b) Dhiraj Kmr v. Bikramajtt 
Singh (1881) 3 All. 787; Man Kmr 
\. Jasodha Kuar (1877) 1 Alt 478; 
Lakshmmarayana v. Subhadri Ani- 
mal (1903) 13 Mad. L. J. 7, 13. 
Our doubt is supported by Husseinafi 
v. Dinbai (1923) 86 I.C. 240, 243; 
25 Bom. L. R. 252; A.LR, 192 4 
Bom. 135. 

‘ (c) Grey v. Mathias (1800) S R.R. 
48; 5 Ves. 286; Beaumont v. Reeve 
(1846) 8 Q.B. 483; 70 R.R. 552, 
It may perhaps be doubted whether 
the effect given to the present sub- 
section by applying these authorities 
to It was contemplated by the fra- 
mers of the Act. 
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pensation (4), whereas the Bombay High Court now holds the S* M» 
contrary (e). > » i 

It is clear that a case cannot come within this exception un- 
less the act has been done voluntarily (/), nor unless there is a 
promise in the first instance. A clause in a memorandum or arti- 
cles of association of a company providing for payment to a pro- 
moter of the company does not constitute a promise by the com- 
pany to the promoter. Hence a claim against a company for re- 
muneration by a promoter of the company cannot be supported 
under this section, where such a claim is based merely on the 
provisions of the memorandum and articles of association of the 
company (g). 

Promise to pay a barred debt. — Sub-s. (3) reproduces 
modem English law (h). The reason for upholding these pro- 
mises was thus stated soon after the Act came into force* by 
Westropp C.J. ( t ) : "The general rule of law, no doubt, is that a 
consideration merely moral is not a valuable consideration such 
as would support a promise (/) ; but there are some instances of 
promise which it was formerly usual to refer to the now exploded 
principle of previous moral obligation, and which are still held to 
be binding, although that principle has been rejected. Amongst 
those instances is a promise after full age to pay a debt contracted 
during infancy, and a promise (in writing) in renewal of a debt 
barred by the Statute of Limitations. The efficacy of such pro- 
mises is now referred to the principle that a person may renounce 
the benefit of a law made for his own protection.” Accordingly 
this exception applies only where the promisor is a person who 
would be liable for the debt if not time-barred, and does not cover 
promises to pay time-barred debts of third persons (k). A Hindu 
son's agreement to pay his deceased father’s barred debt is avail- 
able only against the joint family property which has come into 
his hands (/). To create a “promise” it is not necessary that 

(d) See on s. 23, “immoral”, L.R. 141; Eley v. Positive G over n- 
above. At all events adulterous in- ment Security Life Insurance Co. 
tercourse will not support a subse- (1876) 1 Ex. D. 88. 
quent promise of compensation under ( h) Where applicable it excludes 
this clause. Alice Mary Hill v. Art. 85 of the Limitation Act, Kahan 
William Clarke (1905) 27 AH; 266. Chanddula Ram v. Day a Ram Anmt 

(«) Kisandas v. Dhnndu (1919) Lai (1929) 118 I.C. 764. 

22 Bom. L. R. 762; 44 Bom. 542 ; 57 ( i ) Tillakchand v Jitdmal (1873) 

I.C. 472; Husseinah v. Dinbai (1923) 10 B.H.C. 206, 215. * 

25 Bom.L.R. 252; 86 I.C. 240; A. (/) Eastwood v. Kenyon (1840) 

I.R. 1924 Bom. 135; Sabava Yel- 11 Ad. & E. 438 ; 52 R.R. 400; 
lappa v. ¥amamppa Sabu A. I. R. Beaumont v. Reeve (1846) 8 Q.B. 

1933 Bom. 209 ; 35 Bom. L. R. 345 . 483 ; 70 R.R. 552. 

(/) Kalipada Das v. Durgadas (k) Pestonji v. Bat Me herb at 
Roy (1923) 27 C.W.N. 769 ; 73 I.C. (1928) 30 Bom. L. R. 1407; 112 I.C. 

10; A.I.R. 1923 Cal. 677. 740; AI.R. 1928 Bom. 539. 

ig) Ahmedabad Jubilee S. & W. (/) Asa Ram v. Karam Singh 
Co. V. ChhotaUd (1900) 10 Bom. (1929) 51 All. 983; J19 I.C. 109; 
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|} r Si. there should be an accepted proposal reduced to writing. All that 
is nifcesSary is that there should be a written proposal by the pro- 
misor accepted before action, for a written proposal becomes a 
promise when accepted (w). 

The distinction between an acknowledgment under s. 19 of 
the Limitation Act and a “.promise” within the meaning of this 
section is of a great importance. Both an acknowledgment and a 
promise are required to be in writing signed by the party or his 
agent authorised in that behalf ; and both have the effect of creat- 
ing a fresh starting point of limitation («). But while an acknow- 
ledgment under the Limitation Act ( o ) is required to be made 
before the expiration of the period of limitation, a promise under 
this section to pay a debt may be made after the limitation period* 
Afer the period of limitation expires, nothing short of an ex- 
press promise will provide a fresh period of limitation ( p ) ; an 
implied promise is not sufficient ( q ). The question occasionally 
arises whether a writing relating to a barred debt amounts to an 
acknowledgment or to a promise. Here the Court must consider 
the language of the particular document before it in every case (r). 

A.I.R. 1929 AIL 586; Champak- distinction fully explained in Patna 

ta! v. Rayachand A.I.R 1932 Bom. H.C. s/25 (3) extends to a case of 

522; 34 Bom.L.R. 1005. abatement by reason of non-substitu- 

(m) Appa Rao v. Suryaprakasa tion of legal representatives: Niaz 

Rao (1899) 23 Mad. 94, 97, 98; Ahmad Khan v. Pars ho tarn Chandra 

George Neumes Book Co, v. K. V. (1930) 53 All. 374; 129 IX. 545; 

S. Iyer (1940) Rang. 377; 189 T.C A.I.R. 1931 All. 154; Nur Hossein 
622; A.I.R. 1940 Rang. 159. v. Tamijuddin A. I. R. 1941 Cal. 

(n) An acknowledgment in writ - 449; 197 IX. 321; Debt Prasad v. 

mg is not the only mode of creating Bhagwati Prasad A. T. R. 1943 All. 
a fresh starting point of limitation in 63. 

- the case of a debt not barred by ( q ) Miftin Lai v. M. B. Dairy 
limitation. An oral agreement to Farm A.I.R. 1932 All. 38; 132 IX. 
extend the time of payment may 420; Abdul Rafiq v. Bhajan (1932) 

effect the same purpose: Shrinivas 53 All. 963; 137 IX. 243; A. I. R. 

v. Raghumth (1902) 4 Bom. L. R. 1932 All. 199; Girdhari La l v. 

50. Bishim Chand (1932) 54 Ail. 506; 

(o) See Maniram v, Seth Rup- 140 IX. 783; A.I.R. 1932 All. 461; 

chand (1906) 33 LA. 165, 172; 33 Mst. Janaka v. Kali Charan (1932) 
Cal. 1047, 1058; Maganlal Harjibhai 7 Luck. 313; 135 IX. 390; A.feR. 
v. Amichand Gulabji (1928) 52 1932 Xudh 49; Ghulam Murtaza v. 

Bom. 521; 112 I.C. 24; A.I.R. 1928 Fasib-un-nissa Bibi (1935) 57 All. 
Bom. 319^ Asirvada Nadatt v Veda - 434; 152 IX. 370; A.I.R. 1934 All. 

muthu Nairn (1924) 86 LC. 942 129; Govindan Nair v. Achuthati 

(so-called oral settlement of time- Nair A. I. R. 1940 Mad. 678; 193 
barred account). IX. 399; (1940) 1 MadJLJ, 682* 

(p) See Ganga Prasad v. Ram (r) Gobind Das v. StiTiu Das 

Dayal (1901) 23 All. 502, at p. 504; (1908) 30 Ail. 268 (the terms of 

Ram Bahadur Singh v. Damodar the document there considered are 
Prasad Singh (1921) 6 Pat. L. J. not dearly stated, but apparently 
121; 60 IX. 514; Deoraj Twvari v. there were no words of promise); 
Indrasan Tewari (1929) 8 Pat. 706; Prahlad Prasad v. Bhagwan Das 
120 I.C 470; AXR. 1929 Pat. 258, (1926) 49 AM, 496; mi.C. 593. 
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If it amounts to an acknowledgment, the Writing cottld not avail g, 2g. 
the piaintf# unde# this section; but it is otherwise where- it 
amounts to a promise. Thus khata, or an account stated, has been 
held to be a mere acknowledgment as distinguished from a promise 
under this section (s). Similarly a bare statement of an account 
is not a promise within the meaning of this section (f). In the 
same way the words baki deva (balance due) at the foot of a 
Gujarati account were held not to amount to a promise («). Simi- 
larly of a mablaghandi in Bengal (v). An agreement to execute 
a mortgage to pay off a time-barred debt does not amount to a 
promise to pay the debt (w). On the other hand, where a 
tenant wrote to his landlord in respect of rent barred by limitation, 

“ I shall send by the end of Veyshak month,” it was held that the 
words constituted a promise under this section (x), A Full Bench 
of the Lahore High Court has held that whenever a balance is struck 
and over and above that interest is fixed, there is a promise to 
pay (y). In a Bombay case, a khata signed by the defendant ran 
as follows: “ Rs. 200 were found due on the account of the pre- 
vious khata having been made up. For the same this khata is 
passed. The moneys are payable by me. I am to pay the same, 
whenever you may make a demand.” It was held that the khata 
was a promise to pay within the meaning of this section (s). An 


Reports giving no particulars, c.g 
Hanm Ram v. Jhanda Singh A. I. 
R. 1929 Lah. 591; 129 I.C. 90; are 
useless . 

(s) Chowkst Himutlal v Cltowks t 
Achrutlal (1883) 8 Bom. 194; Jcthi- 
baiv. Puthbai (1912) 14 Bom.L.R. 
1020 . 

(t) Ramjt v. Dharnta (1882) 6 
Bom. 683; Debt Prosad v. Ram 
Ghulam (1914) 19 Cal.LJ. 263; 25 
I.C. 89; Satyaketu Datta v. Ramesh 
Chcmdra (1932) 60 Cal. 714; 37 C. 
W.N. 326; 146 I.C. 834; A. I. R. 
1933 Cal. 658; Shtvjiram v. Gulab- 
chand (1941) Nag 144; 194 I. C. 
806; %A.R 1941 Nag 100 

(«) Ranchhoddas NathubhaP v. 
Jeychand Khus hoi chan d (1884) 8 
Bom. 405; Balknshno^v , Javashav- 
kar A. I. R. 1938 Bom. 460; 40 
Bom L.R, 1010; 178 I. C. 174; but 
where the words i4 baki Una” 
(balance payable ) were used and the 
signature of the debtor appended, 
tnig was held to be a promise to 
pay: Fateh Mohammad v* Surja A. 
I.R. 1939 Lah, 486; Gobmd Das v. 
Sarjn Das (1908) 30 AH. 268; 
Ramaswami&i Kuppuswanri (1910) 


20 Mad. L. J. 656. 

(v) So si Kanta Acharjee Chow ~ 
dhury v. Sonauffa Munshi (1929) 
121 I.C. 412; 33 C.W.N. 965; A. 
I.R. 1929 Cal 444. 

(w) Allah Baksh v. Hamid Khan 
A. I.R. 1931 All. 160; (1931) All, 
LJ. 56; 130 I.C. 702; but a suit for 
specific performance ma> he/or the 
plaintiff may sue for damages for 
failure to execute the mortgage ; 
tbid. 

(x) Appa Rao v. Suryaprakasa 
Rao (1899) 23 Mad. 94. See also 
Raghoji v. Abdul Karim (1877) 1 
Bom. 590; Chatur Jagsi v. Tulst 
(1877) 2 Bom. 230; Laxumihai v. 
Ganesh Raghunath (1900) 25 Bom, 
373; Daula v, Gonda (1903) Ptmj. 
Rec. no. 35, the last two b$pg cases 
under the Indian Stamp Act, 1899. 

(y) Shanti Parkash v. Harnam 
Das (1937) 19 Lah. 193; 174 I. C. 
277; A. I.R. 1938 Lah. 234 (F.B.). 

(s) Chandra prasad v. Varajlal 
(1906) 8 Bom.L.R. 644; Mahbnh 
Jan v. Nur-ud-Din (1905) Punj . 
Rec. no.%102; Bkagwm Singh v. 
Munshi Ram (1917) Punj. Rec. no. 
66, p. 246. Cp. Dm Parkash Miner 
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% 25. agreement between a creditor and a debtor entered into before the 
expiry of the period of limitation, whereby the date <# payment 
is extended beyond the period of limitation, is valid, though ver- 
bal, if there is a consideration for the agreement, e.g., payment of 
interest up to the extended date. Such an agreement is not an 
acknowledgment within the meaning of s. 19 of the Limitation 
Act, nor is it a promise to pay a barred debt ; it may be enforced 
at any time within three years from the date on which it was 
made (a). “A promise to pay may be absolute or conditional. If 
it is absolute, if there is no * but * or * if/ it will support a suit 
without anything else: if it is conditional, the condition must be 
performed before a suit upon it can be decreed { b ). Thus in 

Watson v. Yates (c) the defendant, after his debt had become 
barred by limitation, wrote as follows to his creditor in reply to a 
demand for payment : “ I would assure you that I bear the matter 
in mind, and will do my utmost to repay \ht money as soon as I 
possibly can.” It was held that this constituted a conditional pro- 
mise to pay the barred debt, the condition being the ability of the 
defendant to pay. The plaintiff in the case failed to show that the 
defendant was able to pay, and it was held that the defendant could 
not, therefore, be held bound. Similarly, if the promise be to pay 
a barred debt " within a month,” the promisee must wait for a 
month before he can sue on the promise ( d ). If the debtor pro- 
mises to pay a barred debt out of his share of the profits of the 
business started by him in partnership with his creditor, the latter 
cannot recover the debt except in the manner provided in the 
agreement (e). 

Agent generally or specially authorised in that behalf . — A Col- 
lector, as agent to the Court of Wards, is not an agent “ generally 


v. Haji Abdul Rahim A.I.R. 1929 
Lah. 511; 117 I.C. 377 (added term 
fixing rate of interest, facts obscure). 
Where an account contained entries 
on both sides and the parties who 
have stated the account between them 
have agreed that the items on one 
side should be set against those on 
the other and the balance only should 
he paid, the case is one of that kind 
of account stated in which there is 
a protmlfe for good consideration to 
pay the balance arising from the 
fact that the items have been so set 
off and paid as described; s. 25 (3) 
has therefore no application : So held 
by the Privy Council in Siqueira v. 
Noronha A.I.R. 1934 P.C. 144; 38 
C.W.N. 813; 151 I.C. 9% In such 
a case, a suit can be filed on the ac- 
count stated, whether certain items 


in the account were time-barred or 
not. 

(a) Ibrahim Malhck v. Laht 
Mohan Roy (1923) 50 Cal. 974; 79 
I.C. 489; A.I.R. 1924 Cal. 388. 

(b) Bindae Dosya v. Chota (1912) 
16 C.W.N. 636, at p. 638; Maniram 
v. Seth Rupchand (1906) 33 I. A. 
165, 172; 33 Cal. 1047, 1058; Balia - 
pragada v. Thammana (1917) 40 
Mad. 701; 35 IX. 575, 

(c) (1887) 11 Bom. 580. The 
English authorities were reviewed by 
the H.L. in Spencer v, Hemmerde 
[1922] 2 A.C. 507. 

( d ) See Muhammad Abdulla v. 
Bank Instalment Co, (1909) 31 All. 
495, at p. 497* 

(e) Bmdae Dasya v. Chota (1912) 
16 C.W.N. 636. 
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or gpeda% spthorjsed in that behalf ” so as to bind a ward of the 9, S®. 
Court of Wards by a promise to pay a barred debt (/). A pleader 
cannot bind his client unless he is specially authorised in that be- 
half ( g ) ; nor a minor's gpardian the minor (h). 

Debt— The expression " debt ” here means an ascertained sum 
of money, A promise, therefore, to pay the amount that may be 
found due by an arbitrator on taking accounts between the parties 
is not a promise to pay a “ debt ” within this section (i). The 
expression “debt” in this clause includes a judgment debt A 
promise, therefore, to pay the amount of a decree barred by limi- 
tation does not require any consideration to support it (/). 

It is not necessary to the operation of this clause that the pro- 
mise should in terms refer to the barred debt. Thus where A, 
passed a promissory note for Rs. 325 to B., and, after the debt was 
time-barred, passed another note promising “ to pay Rs. 325 for 
value received in cash,” it was held that it was open to B. to show 
that the amount, though not paid in cash, referred to the debt due 
under the first note ( k ). 

An insolvent who has obtained his final discharge is under no 
legal obligation to pay any debt included therein, and any promise 
- to pay it is accordingly without consideration. Such a debt is said 
to be barred by insolvency, and the Contract Act contains no ex- 
ception in favour of a promise to pay it (/). It* is not clear, how- 
ever, whether the same principle would apply to a promise without 
new consideration to pay a debt in respect of which the insolvent 
has obtained only his personal, and not his final, discharge, and which 
is included in the judgment entered up against him in favour of the 
official assignee. In such a case it will be observed that the cre- 
ditor's remedy is not, strictly speaking, barred, but is transferred 
to the official assignee, who alone can recover the debt in the man- 
ner and subject to the conditions provided by the relevant Insol- 
vency Act. In Naoroji v. Kazi Sidick (m) the defendant filed his 


(/) Suryanarayana * v. Narendra 
Thatrm (1895) 19 Mad. 255; Anand 
Behan Lai v. Deputy Commissioner 
(1939) 15 Luck. 308; 185 I.C. 290; 
A.I.R. 1940 Oudh 10 7. 

(g) Bansidkar v. Babu Lai (1923) 
21 All.LJ. 713; 75 I.C. 309. 

(h) Mfmikya Bewa v. Pushpa 
Charon Mai hi A.I.R. 1928 Cal. 
850; 115 I.C. 263; Narottamdas v. 
Ckilta Bhbgtvansang A.I.R. 1939 
Bom/ 464 ; 41 Bom.L.R. 896; 186 
I.C. 66 (de facto guardian). 

(i) Doraismti v. Vaithilinga 
<1917) 40 Mad* 31 [F.B.J. 

(/) Heera Loll v, Dhunput Singh 
<1878) 4 Cal. 500; Billings v. The 
25 


Uncovenanted Service Bank (1881) 
3 All, 781; Shripatrav v. Govind 
(1$X)) 14 Bom. 390; Nias Ahmad 
Khan v. Parshotam Chandra (1930) 
53 All. 374; 129 I.C. 545; A.I.R. 
1931 All. 154. 

(k) Ganapathy v. Msmisawmi 
(1909) 33 Mad , 159; 5 LC. 754; 
Sandhura Singh v. Kehr Singh A. 
I.R. 1936 Lah, 1016; Abdullakin v. 
Maung Ne Dun (1929) 7 Rang, 2 92; 
119 LC. 738; A.I.R. 1929 Rang. 240 
adds nothing. 

(/) Per Cur. in Naoroji v. Kazi 
Sidick (1896) 20 Bom. 636, 642, 643. 
(w) Supra. 
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8. 26. petition and schedule in the Insolvent Debtors* Court, and sub- 
sequently obtained his personal discharge. On the same day 
judgment was entered up against him in the name of the official 
assignee for the full amount of debts stated in the schedule. After 
this was done the plaintiff, who was a sheduled creditor for 
Rs. 5,000, entered into an agreement with the insolvent whereby* 
in satisfaction of his claim for Rs. 5,000, he agreed to accept from 

% the insolvent a present cash payment of Rs. 800, and either the exe- 
cution of a conveyance to him of a certain property or the pay- 
ment of a further sum of Rs. 1,600 in cash (see s. 63, post). The 
creditor sued the insolvent on the agreement, and one of the de- 
fences was that there was no consideration. It was held that the 
defendant’s promise was not without consideration, for the plaintiff 
by the agreement impliedly gave up his right to share in any future 
rateable distribution under s. 86 of the Insolvent Debtors* Act 
(the Act which at the time regulated the legal position) and also 
the right accessory thereto, namely, of opposing the final discharge 
of the insolvent. The agreement, however, was held to be void las 
being against public policy within the provisions of s. 23 ( n ). 

* Explanation 1 needs no comment. It may be taken as a state- 
ment made by way of abundant caution. 

Explanation 2 declares familiar principles of English law and 
equity. First, the .Court leaves parties to make their own bargains ; 
it will not set up its own standard of exchangeable values. There 
must be some consideration which the law can regard as valu- 
able (o ) ; but the fact that a promise is given for a certain conside- 
ration, great or small, shows that the promisor thought the consi- 
deration worth having at the price of his promise. Hobbes, though 
not a lawyer and having no love for the Common Law, correctly 
expressed its doctrine when he said in his “ Leviathan ” : “ The 
value of all things contracted for is measured by the appetite of 
the contractors, and therefore the just value is that which they be 
contented to give.” One or two English examples will suffice. 
Parting with the possession of goods, even for a very short time, 
and though it does not appear what advantage* the promisor was 
to have from it, is consideration enough for a promise Iq return 
them in the same condition (/>). An agreement to continue, though * 
not for any defined time, an existing service, determinable at will, 
is a sufficient consideration ( q ). If the owner of a newspaper 
offers the financial editor’s advice to readers who will send, their 
queries to a given address, the trouble of sending an inquiry is a 


(n) See notes on s. 23, above. 

( o ) Natural love and affection is 
not a good consideration in the eye 
of the law, for it is incapable of 
being valued; H. P. Bamrji v. 
Commissioner of Income-tax (1940) 


20 Pat. 202; 192 I.C. 307; AiI.R* 
1941 Pat. 59. 

(P) Bainbridge v. Firmstme 
(1838) 8 A. & E. 734 ; 53 R.R. 234. 

(q) Gravely v. Barnard (1874> 
L.R. 18 Eq. 518. 
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sufficient consideration for an undertaking that reasonable care ft* Ife* 
shaH be used to give sound advice in answer thqpeto. It would, 
sdem that a contract is concluded as soon as the reader has pent 
in his inquiry, the general offer being not merely an invitation, but 
the proposal of a contract (see notes on s, 8, "general offers M , 
above) ; though it would also seem that only nominal damages would 
be recoverable if the editor did not answer at all (r). 

Secondly, the fact that a consideration is grossly inadequate 
may nevertheless be material as evidence of coercion, fraud, or 
undue influence* The leading modem dictum on this subject will 
immediately be given as cited in an Indian case by the Privy Coun- 
cil. It must be remembered that inadequacy of consideration may 
be evidence that the promisor's consent was not free, but is no 
more; it is not of itself conclusive. Standing alone, inadequacy, 
as such, is not a bar even to specific performance (.r). 

In a suit (t) to set aside a conveyance on the ground of in- 
adequacy of consideration the Privy Council observed: "The ques- 
tion then reduces itself to whether there was such an inadequacy 
of price as to be a sufficient ground of itself to set aside the deed. 

And upon that subject it may be as well to read a passage from 
the case of Tennent v. Tennents (L.R. 2 H.L. Sc. 6) in which 
Lord Westbury Very shortly and clearly stated the law upon this 
subject. He says: — 'The transaction having clearly been a real 
one, it is impugned by the appellant on the ground that he parted 
with valuable property for a most inadequate consideration. My 
Lords, it is true that there is an equity which may be founded upon * 
gross inadequacy of consideration. But it can only be where the 
inadequacy is such as to involve the conclusion that the party 
either did not understand what he was about or was the victim 
of some imposition,* Their Lordships are unable to come to the 
conclusion that the evidence of inadequacy of price is such as to 
lead them to the conclusion that the plaintiff did not know what 
he was about or was the victim of some imposition." 

In a case (u) decided by the Bombay High Court before the 
enactment of the Contract Act, a mortgage was executed by igno- 
rant and illiterate peasants, who were seeking to raise moneys for 
tilling their lands, in favour of the plaintiffs, who were money- 
lenders by profession. The mortgage included, amongst other un- 
usual provisions, a covenant to sell the property to the mortgagees 
at a gtoss undervalue in certain events. In setting aside the 
mortgage as fraudulent and oppressive, Westropp CJ. said: 

* — — — - — X — - - - 

(r) De la Bere v. Pearson , Ltd. see Pollock, Contract, 11th ed. 506* 

[1908] 1 K.B. 280, G.A, (/) The Afdministrator~G entered of 

<*) Specific Relief Act, s. 28 (a), Bengal v. Juggeswar Roy (1877) 3* 
see below. And so it is now well Cal, 192, 196. 
understood in England, notwith- (u) Kcdari Bin Ranu v, Atma- 
standing former conflicting opinions, rambhat (1866) 3 B.H.C.A*G 11. 
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96i 36. " Mere inadequacy of ' consideration, it is true, unless it be so 
great as to amount to evidence of fraud, is not sufficient ground 
for setting aside a contract, or refusing to decree a specific per- 
formance of it. Inadequacy of consideration, when found in con- 
junction with any other such circumstances as suppression of the 
value of property, misrepresentation, fraud, surprise, oppression, 
urgent necessity for money, weakness of understanding, or even*’ 
ignorance, is an ingredient which weighs powerfully with a Court 
of Equity in considering whether it should set aside contracts, or 
refuse to decree specific performance of them ” (v) . 

Agreement in nat- 2©- Every agreement in restraint 

vokt ° f marriage th e marriage of any person, other 
than a minor, is void. 

The wide and unguarded language of this section is taken from 
the draft Civil Code of New York (s. 836). There is very little 
positive authority in England, but it seems probable that a contract 
limited to not marrying a certain person or any one of a certain definite 
class of persons would be held good (w). Apparently such agree- 
ments must be held void in British India. The Allahabad High 
Court expressed doubt on the question whether partial or indirect 
restraint on marriage was within the scope of s. 26 (x). 

Again, an agreement by a Hindu at the time of his marriage with 
his first wife not to marry a second wife while the first was living 
would be void according to the literal terms of this section. It may 
be doubted whether such a result was ever contemplated by the 
Legislature. The Hindu law recognises polygamy, and as to Maho- 
medan law a man may have as many as four wives at a time. But 
neither law binds a man to marry more than one wife. It would 
seem, therefore, that a provision in a Kabinnamah by which a 
Mahomedan husband authorises his wife to divorce herself from 
him in the event of his marrying a second wife is not void, and if the 
wife divorces herself from the husband on his marrying a second 
wife, the divorce is valid, and she is entitled to maintenance from 
him for the period of iddat ( y ), see notes on s, 23, “Rules of Hindu 
and Mahomedan law ”, ante. 

In an Oudh case a distinction was drawn between restraint on 
marriage generally and a distinction on remarriage ; and a condition 


O) 3 B.H.C.A.C. at pp. 18, 19. I.R. 1942 All. 351. 

Compare s. 53 of the Transfer of (r) Maharam Alt v. Ayesa K ha tun 
Property Act and ss. 25 and 28 (a) (1915) 19 C.W.N. 1226; 31 I.C. 

of tiie Specific Relief Act. See to 562; Badu Mta v. Badratmessa 
the same effect Bhimbhat v. Yesh- (1919) 29 C.L.J. 230; 40 I.C. 803. 
■wmtrao (1900) 25 Bom. 126. Cf. Jamila Khatoon v. Abdul 

(«0 Pollock, Contracts, 11th ed., _ Rashid A. I.R. 1939 Lah. 165; 184 
524-6. I.C. 105. 

„ (x) Rao Rani v. Gulab Rani A. 

» f 1 - % * 
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la a wakf that il the widow of a co-sharer remarried she should St, 16, S', 
forfeit her right to the profits under the wakf ’was accordingly 
upheld (a). 

27 f Every agreement by which any erne is restrain- 
ed from exercising a lawful profession, r, 

ramtrfSSevoid. rest * tr ^ ( ^ e or business of any kind, is to that 
extent void. 

Exception 1 (a). — One who sells the good-will of a 
business may agree with the buyer to 
Saving of agree* refrain from carrying on a similar busi- 
buSae** 0 * 5 “^ich ness, within specified local limits, so long 
good-will is sold ; as the buyer, or any person deriving 
title to the good-will from him, carries 
on a like business therein: Provided that such limits ap- 
pear to the Court reasonable, regard being had to the nature 
of the business. 

Agreements in Restraint of Trade. — This section, like the 
last, unfortunately follows the New York draft Code, which has 
been the evil genius of this Act. The first paragraph is taken almost 
word for word from s. 833 of that production. The original draft 
of the Indian Law Common did not contain any specific provi- 
sion on the subject. 

The New York draftsmen were of opinion that “ contracts in 
restraint of trade have been allowed by modem decisions to a very 
dangerous extent," and deliberately tried to narrow the Common 
Law. Meanwhile the Common Law has, on the contrary, been 
widening ; the old fixed rules as to limits of space have been broken 
down, and the Court has only to consider in every case of a restric- 
tive agreement whether the restriction is “reasonable ... in 
reference to the interests of the parties concerned and reasonable 
in reference to the interests of the public.” In determining this the 
nature and extent of the business to be protected are material 
elements ( b ). The extension of modern commerce and means of 
communication has displaced the old doctrine that the operation of 
agreements of this kind must be confined within a definite neighbour- 
hood (M). But the Anglo-Indian law has stereotyped that doctrine 
in a narrower form than even the old authorities would justify. The 

(*) Latafatmuissa v. Shaharbam Act. 

Begum A.I.R. 1932 Oudh 208; 139 ( b ) Nordenfelt v. Masim-Nor- 

I*C. 292. denfelt Co. [1894] A.C. 535, 565 

fa) Exceptions 2 and 3, which re- (Lord Macnaghten). - 

lated to partnerships, were repealed (hi) Connors Bros. Ltd. v. Ber- 
by the Indian Partnership Act, 1932. nard Connors A.I.R. 1941 P.G 75; 

The subject is now dealt with in 196 I.C. 871. 
ss. 11 (2), 36 (2) and 54 of that 
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H, 27. exception is also taken with slight variations from the New York 
draft Code. 

* The section is general in its terms, and declares all agreements 
in restraint of trade void (c) pro tmto, except in the case specified 
in the exception. The object appears to have been to protect trade. 
It has been said that “trade in India is in its infancy; and the 
Legislature may have wished to make the smallest number of ex- 
ceptions to the rule against contracts whereby trade may be res- 
trained ” ( d ). That reason, however, cannot have been supposed 
applicable in New York; and it seems more likely that the New 
York clause was simply copied without reflection by the draftsman 
of the Indian Legislative Department ( e ). 
s To escape the prohibition, it is not enough to show that the 

restraint created by an agreement is partial, and not general; it 
must be distinctly brought within one of the exceptions. u The 
words * restraint from exercising a lawful profession, trade or busi- 
ness * do not mean an absolute restriction, and are intended to 
apply to a partial restriction, a restriction limited to some particular 
place, otherwise the first exception would have been unnecessaty.” 
Moreover, “ in the following section (s. 28) the legislative autho- 
rity when it intends to speak of an absolute restraint, and not a 
partial one, has introduced the word * absolutely/ .... The use of 
this word in s. 28 supports the view that in s. 27 it was intended 
to prevent not merely a total restraint from carrying on trade 
or business, but a partial one. We have nothing to do with the 
policy of such a law. All we have to do is to take the words of 
the Contract Act, and put upon them the meaning which they 
appear plainly to bear” (/). This view of the section was ex- 
pressed by Couch C.J. in Madhub Chunder v. Rajcoomar Doss ( g ). 
The parties in that case carried on business as braziers in a certain 
part of Calcutta. The plaintiff's mode of business was found by 
the defendants to be detrimental to their interests, and an arrange- 
ment was thereupon entered into between the parties whereby the 
plaintiff agreed to stop his business in that quarter, and the defen- 
dants promised in consideration of his doing so to pay to the 
plaintiff all sums which he had then disbursed as advances to 
workmen. The plaintiff accordingly ceased carrying on business 
in that locality, and the defendants having failed to perform their 


(c) Certainly not “ illegal ” : 
Haribhai Maneklal v. Sharafali 
Isabji (1897) 2 2 Bom. 861, 866. 

. (d) Per Kindersley J . in Oakes 
& Co. v. Jackson (1876) 1 Mad. 
134, 145. 

( e ) “ It is unfortunate that s. 27 
has been moulded upon the New 
York draft Code and seriously tren- 
ches upon the liberty of the indi- 
vidual in contractual matters affect- 


ing trade ” : per cur. in Bholanath 
Shankar Das v. Lachmi Narain 
(1930) 53 All. 316, at p. 322; (1931) 
All.L.J, 84; A.LR. 1931 All. 83. 

(/) The generality of the section, 
as thus explained, appears to have 
been overlooked in framing illustra- 
tion (e) to s. 57 of the Specific 
Relief Act 

(g) (1874) 14 B.L.R. 76, 85, 86. 
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part of the contract, he sued them to recover Rs. 900, being the 
amount advanced by him to the workmen. The agreement was 
held void under this section, though the restriction put on the 
plaintiffs business was limited to a particular place. “If the 
agreement on the part of the plaintiff is void, there is no conside- 
ration for the agreement on the part of the defendants to pay the 
money ; and the whole contract must be treated as one which cannot 
be enforced ” ( h ). Similarly a stipulation in a contract prohi- 
biting the defendant from engaging in the cultivation of tea for 
a period of five years from the date of the termination of his 
agreement with the plaintiffs was held void, although the restric- 
tion only extended to a distance of forty miles from the plaintiff's 
tea gardens ( i ). And where by the terms of a contract the 
plaintiff agreed with the defendant not to carry on the business of 
a dubash for a period of three years, and to act as a stevedore 
only of five ships to be given to him by the defendant, and not to do 
any services to ships belonging to anybody else for the like period, 
it was held that the agreement was void, as the first branch imposed 
an absolute, and the second a partial, restraint on the plaintiff’s 
business (/). In an earlier Madras case a covenant whereby the 
defendants agreed with the plaintiffs, at the time of entering into 
their service at Madras, not to carry on the same business (that of 
dress-makers and milliners) on the expiry of the period of service 
within 800 miles from Madras, was held void, as /being in restraint 
of trade ( k ). 

Restraint during term of service. — An agreement of service 
by which an employee binds himself, during the term of his agree- 
ment, not to compete with his employer directly or indirectly is not 
in restraint of trade. If it were otherwise, “ all agreements for 
personal service for a fixed period would be void. An agreement 
to serve exclusively for a week, a day, or even for an hour, ne£e- 
sarily prevents the person so agreeing to serve from exercising his 
calling during that period for any one else than the person with 
whom he so agrees. It can hardly be contended that such an agree- 
ment is void. In truth, a man who agrees to exercise his calling for 
a particular wage and for a certain period agrees to exercise his 
calling and such an agreement does not restrain him from doing so. 
To hold otherwise would, I think, be a contradiction in terms.” Such 
an agreement may be enforced by injunction where it contains a 
negative clause, express or implied (/), providing that the employee 


(h) (1874) 14 B.L.R. 76, at p. 

86 . 

(i) The Brahmaputra Tea Co, v. 
Scarth (1885) 11 Cal. 545, 549. 

O’) Nut Alt Dubash v. Abdul AH 
(1892) 19 Cal. 765. 

(k) Oakes & Co. v. Jackson 
(W6) 1 Mad. 134. Semble the 


covenant was void for unreasoitffcble- 
ness according to English law, ibid., 
p. 145. 

(/) See Specific Relief Act, 1877, 
s. 57, ill, (d), below, Subba Naidu 
v. Haft Badsha (1902) 26 Mad, 168, 
172; Pragfi v. JRranjiwan (1903) 5 
Bom.L.R. 878. 
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g should not carry on business on his own account during the term 

of his engagement (m). Thus in Charlesworth v, MacDonald (n) 
the defendant agreed to serve the plaintiff, a physician and surgeon 
practising at Zanzibar, as an assistant for three years. The letter 
which stated the terms which the plaintiff offered and the defendant 
accepted contained the words u The ordinary clause against prac- 
tising must be drawn up” No formal agreement was drawn up, 
and at the end of a year the defendant ceased to act as the plaintiffs 
assistant and began to practise in Zanzibar on his own account. It 
was held that the plaintiff was entitled to an injunction restraining 
the defendant from practising in Zanzibar on his own account 
during the period of the agreement ( 0 ). 

Public policy. — In two cases it was suggested that, even 
if the section did not apply to cases of partial restraint, they might 
come under ss. 23, 24 of the Act. In Harihhai v. Sharafali (p) 
Candy J. said : “ I would not extend the meaning of s. 27 beyond 
what the words primarily mean. There may be contracts which do 
not come within the terms of that section and its exceptions, and yet 
may be contracts * in partial restraint of trade/ and as such contrary 
to public policy and so void (ss. 23, 24, Contract Act). That is 
the common law doctrine byjwhich restraints of trade, even though 
partial, are presumed to be bad ( q ), the presumption being rebut- 
table. It is for the Court to determine whether the contract be a 
fair and reasonable one or not, and the test appears to be whether 
it be prejudicial or not to the public interest, for it is on grounds of 
public policy alone that these contracts are supported or avoided/’ 
And in Nur Ali Dubash v. Abdul Ali ( r ) the Court said: “ It is 
not necessary to consider the effect of s. 24 of the Contract Act upon 
" the case, whether, even had the stipulation in partial restraint of 
trade not been illegal, the defendant's agreement would not never- 
theless have been void, part of the consideration for it having beten 
the undertaking by the plaintiff absolutely to refrain from carrying 
on the business of dubash. Probably that would be the proper 


(m) Note that wrongful dismissal 
of the employee, being an entire re- 
pudiation of the contract, puts an 
end to an ancillary agreement of 
this kind no less than to the service 
itself : General Billposting Co, v. 
Atkinson [1909] A.C. 118. 

(n) (1898) 23 Bom. 103. See 

also The Brahmaputra Tea Co . 
v/Searth (1885) 11 Cal. 545, 550. 

(o) Note that the Specific Relief 
Act is not law in Zanzibar. The 
Bombay Court based its decision on 
the authority of Lumley v. Wagner 
<1&5 2) 1 D.M.G. 604; 91 R.R. 193; 
a rule which is now considered 
anomalous and will not be extended : 


see Whitwood Chemical Co , v. 
Hardman [1891 1 2 Ch. 416, and 
Ehrrnm v. Bartholomew [1898] I 
Ch. 671. These later authorities 
cannot, of course, affect the appli- 
cation of the Specific Relief Act 
where, it is in force. See 5 . 57 of 
that Act and notes thereon, below. 

(P) (1897) 22 Bom. 861, 873. 

(#) This mode of stating the law 
is erroneous. See Per Lindley L.J. 
in Mills v. Dunham [1891] 1 Ch, 
576, 587, a case which apparently 
was not before the learned Judge: 
“You are to construe the contract, 
and then see whether it is legal” 

(f) (1892) 19 Cal. 765, at p. 774 
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construction of the contract” In a Madras case (s) an agreement 8,27. 
whereby certain Hindu workers in lead bound themselves not to 
carry on their business with the assistance of any persons not belong- 
ing to their caste was held to be void. The decision was put on 
the ground that it would be against public policy to give effect to the 
agreement, as it might cause very serious restraint upon trade opera- 
tions. There was no reference either in the judgment or argument 
of counsel to the present section. If there had been, the question 
might have been considered whether the words “ any one ” are 
limited to a party to the agreement, though in this case the parties 
already purported to restrain themselves to the extent of not employ- 
ing persons not belonging to their caste, however difficult it might 
be to carry on the business otherwise. 

These suggestions, however, do not seem. sound. The present 
section is very strong; it invalidates many agreements which are 
allowed by the Common Law ; and it does not seem open to the Courts 
to hold that any agreement in pari materia , not coming within the 
terms of the section, is void on some unspecified grounds of public 
policy. “ So far as restraint of trade is an infringement of public 
policy, its limits are defined by section 27” ( t ). 

Agreements not in restraint of trade. — This section aims at 
" contracts by which a person precludes himself altogether either for 
a limited time or over a limited area from exercising his profession, 
trade, or business, not contracts by which in the exercise of his 
profession, trade, or business, he enters into ordinary agreements 
with persons dealing with him which are really necessary for the 
carrying on of his business ” (w). In one sense every agreement 
for sale of goods whether in esse or in posse is a contract in restraint 
of trade, for if A. B. agrees to sell goods to CD. he precludes him- 
self from selling to anybody else. But a reasonable construction 
must be put upon the section, and not one which would render void 
the most common form of mercantile contracts (v). Thus a stipu- 
lation in an agreement whereby the plaintiffs agreed that they would 
not sell to others for a certain period any goods of the same descrip- 
tion they were selling to the defendant is not in restraint of trade (w). 
Similarly an agreement to sell all the salt manufactured by the defen- 
dant during a certain period to the plaintiff at a certain price is not 
in restraint of trade (jr). It is otherwise if the agreement, while 
binding the manufacturers not to sell their goods to any other person 
than the other contracting party, does not bind the other party to buy 

(s) Vaithelinga v. Saminada (v) 13 Mad. 472, at p. 474. 

(1878) 2 Mad, 44. ' (w) Carlisles , Nephews & Co. v, 

(0 Per Jenkins CJ. in Fraser & Ricknctuth Bucktearmutl (1882) 8 
Co. v. The Bombay Ice Manufac* Cal. 809. w 

tnring Co* (1906) 29 Bom. 107, at (jr) Mackenzie v. Siriramiah 
P. (1890) 13 Mad. 472; affirmed in 

(«) Per Handley J, in Mackenzie appeal sub nom. Sadagopa Raman* 
v. Striramiah (1890) 13 Mad. 472, jiah v. Mackenzie (1891) IS Mad. 

47*. 79. 
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S. 27* all the produce or any definite quantity. In such a case the agree- 
ment is bad as being in resraint of trade, Where twenty-nine out 
of thirty manufacturers of combs in the city of Patna agreed with 
R. S. to supply him with combs and not to sell combs to any one else, 
with an option to R.S. not to accept the goods manufactured if he 
found there was no market for them in Patna, Calcutta, or elsewhere, 
the agreement was held void (y). And where A. agreed to purchase 
certain goods from B. at a certain rate for the Cuttack market, and 
the contract contained a stipulation that, if the goods were taken to 
Madras, a higher rate should be paid for them, it was held that the 
stipulation for the higher rate was not in restraint of trade (#). 

„ All that the contract comes to in such a case is that the vendor is to 
sell fhe goods at one price if they are sent to Cuttack, but at another 
price if they are sent for sale to Madras. Where the owners of two 
neighbouring villages, which were let out for holding a cattle market 
on Tuesdays and Saturdays on payment of market fees, entered into 
an agreement, to prevent competition and consequent loss to them, 
that each should let out his village for holding the market on certain 
specified days, it was held that the agreement was not in restraint of 
“ any profession, trade or business ” within the meaning of this 
section, and it was not therefore void. The Court said: “ It seems 
to us that a landlord who, in return for market tolls or fees, allows 
a cattle market to be conducted on his land is not thereby exercising 
the trade or business of selling cattle ” (a). 

Trade Combinations. — An agreement between manufacturers 
not to sell their goods below a stated price, to pay profits into a 
common fund and to divide the business and profits in certain pro- 
portions, is not avoided by this section, and cannot be impeached as 
opposed to public policy under s. 23 ( b ). The question whether an 
agreement whereby manufacturers agree with one another to carry 
on their works under special conditions, or traders agree amongst 
themselves to sell their wares at a fixed price, is in restraint of trade 
has frequently arisen in English Courts. Such agreements have in 
some instances been disallowed, and in others upheld, according as 
the restraints were or were not deemed to be in excess of what was 
reasonably sufficient to protect the interests of the parties con- 
cerned (c). Agreements of this description do not appear to be 


( y ) Shaikh Kalu v. Ram Saran 
Bhagat (1909) 13 C.W.N. 388. It 
was also said that the agreement was 
void as creating a monopoly. Qu, 
was there any agreement at all until 
R.S. actually accepted some goods? 
R. v. Demers [1900] AX. 103, cited 
under s. 5, “standing offers ”, 
above. 

(a) Prem Sook v. Dhurum Chand 
<1890) 17 Cal 320. 


(a) Pothi Ram v. Islam Fatima 
(1915) 37 All. 212; 27 LC. 871. 

( h ) Fraser & Co. v. Bombay Ice 
Manufacturing Co, (1904) 29 Bom. 
107. 

(c) The law is reviewed by the 
House of Lords in the very recent 
case of Crofter Hand Woven, etc., 
Co. v. Veitch [1942J AX. 433, 
where earlier cases are considered 
and discussed. 
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common in India. In two decisions of the Bombay High Court, 8,27. 
the question, though raised, Was not decided {d). In a later case 
however in the Allahabad High Court it was held that a combination 
among traders in a particular place to do business only among their 
members, paying part of their profits to a common fund and levying 
fines upon their members for breach of conditions laid down by the 
combination did not offend against s. 27 and was not actionable 
merely because it brought profit to the combination and indirectly 
damaged their trade rivals. “ It is perfectly clear that the defen- 
dants did not unlawfully or by illegal means procure any breaches 
of contract in favour of the plaintiffs. There was no conspiracy 
on the part of the defendants to compel the plaintiffs’ vendors not . 
to supply goods to the plaintiffs. A certain amount of pressure 
was brought to bear upon their constituents, the object of which was 
that if the latter wished to continue to be members of the association 
they had to obey the edicts of the association and to cease to deal 
with outsiders. These persons had a choice of action. They were 
not the victims of any coercion on the part of the defendants. 

Where a person has a choice of one or other of two courses with 
their attended advantages or disadvantages, coercion is not neces- 
sarily one of the elements involved in the transaction. There was 
no organized conspiracy on the part of the defendants to do harm 
to the plaintiffs. The association of the defendants was formed 
•with the primary object of keeping the trade in their own hands and 
not with the intention of ruining the tra^de of the plaintiffs. The , 
association therefore was not unlawful and.there was no cause of 
action for a claim founded upon conspiracy. The plaintiffs are, 
therefore, not entitled to the relief claimed” (e). An agreement in 
the nature of a trade combination for mutual benefit for the purpose 
of avoiding competition is not necessarily unlawful, even if it may 
damage others (/). The agreement which was held void in Shaikh 
Kaltt v. Ram Saran Bhagat (g) was clearly not for the mutual 
benefit of the parties and was an attempt to create a monopoly. 

The present section certainly does not reproduce the Common 
Law, as we have seen. It seems, therefore, that it should be con- 
strued according to its literal terms. When so construed, we submit 
that the proper inference to draw from the authorities is that it only 
strikes at agreements which operate as a total bar to the exercise 
of a lawful business, for however short a period or however limited 
the area, and does not avoid agreements which merely restrain 


(d) Haribhai Maneklal v. Shara- 
fali Isabji (1897) 22 Bom. 861; 
Fraser <$* Co, v. Bombay Ice Manu- 
fac taring Co., supra, note (b). 

(e) Bholanath Shankar Das v. 
Lachmi Narain (1930) 53 All. 316, 
at pp. 333-4; (1931) All.L.J. 34; 


A.l.R. 1931 AH. 83; a full discus- 
sion of the authorities will be found 
in the judgment 

(/) Daulat Ram v. Dharam Chand 
A.l.R. 1954 Lah. 110; 146 I.C. 
1030. 

(g) Supra, note (y). 
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8. 27. freedom of action in detail in the actual exercise of a lawful business. 

A stipulation not to sell for less than 'a fixed rate is an agreement 
of this character. It does not restrain any party to the' contract 
from selling; in other words, none of the parties is restrained from 
- exercising his business of selling, but only that in the exercise of 
the business certain terms shall be observed (h), 

“ To that extent.” — The meaning of these words is that if the 
> agreement can be broken up into parts, it will be valid in respect of 
those parts which are not vitiated as being in restraint of trade- 
Where the agreement is not so divisible, it is wholly void (i). 

Lex loci contractus. — The Courts of this country will not 
enforce a contract made abroad, to be performed in this country* 
contrary to the policy of the law of this country. An agreement* 
therefore, in restraint of trade, made abroad and to be performed 
, in India, is void in India, though it may be valid by the lex loci 
contractus (/). 

Exception 1. — This exception deals with a class of cases which 
had a leading part in causing the old rule against agreements in 
restraint of trade to be relaxed in England. The rule arose appa- 
rently from a popular dislike of all combinations tending to raise 
prices, which may be compared with the agitation in America 
against the modern system of " trusts.” It has been laid down in 
quite modem cases, as the governing principle, that “ no power 
* -short of the general law,” not even the party’s own bargain, should 
be allowed to restrain a man’s discretion as to the manner in which 
he shall carry on his business (£), and originally the rule was 
without exceptions. “ In time, however, it was found that a rule 
so rigid and far-reaching must seriously interfere with transactions 
of everyday occurrence” (/) ; and from the early part of the 
sixteenth century onwards restrictions “ for a time certain and in 
a place certain,” to prevent the seller of a business from competing 
with the buyer, where allowed. In the nineteenth century it was 
settled that a limit of time was not necessary, and contracts for the 
preservation of trade secrets were helel to be outside the rule, alto- 
gether ; and finally the House of Lords has declared that there is no- 
hard and fast rule at all. The question is always whether the rest- 
raint objected to is reasonable with reference to the particular case 
and not manifestly injurious to the public interest (m). 


(A) Kuber Nath v. Mahali Ram 
(1912) 34 All. 587. 

(») Parasullah v. Chandra Kant 
(1917) 21 C.W.N. 979, 983; 39 I. 
C. 177. 

(/) Oakes & Cat v. Jackson 
<1876) 1 Mad. 134, 144. 

(A) Milton v. Eckcrsley (1856) 6 


E. & B. 47, 74; 106 R.R. 507, 522. 

(0 Lord Macnaghten in Nor den- 
felt’s Case [1894] A.C. 535, 564; see 
his judgment at large for a full criti- 
cal discussion of the Common Law. 

(m) Nardenfelt v. Maxim-Nor- 
denfelt Guns and Ammunition Co. 
[1894] A.C. 535. 
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The law of British India, however, is tied down by the langu- 8s. 37, 
age of this section to the principle, now exploded in England, of a 
hard and fast rule qualified by strictly limited exceptions ; and, 
however mischievous the economical consequences may be, the 
Courts here can only administer the Act as they find it. 

The kind of cases covered by this exception may be illustrated 
by a decision some years earlier than the Act. A covenant by the 
defendants on the sale of the goodwill of their business of carriers 
to the plaintiff not to convey passengers to and fro on the road 
between Ootacamund and Mettapalayam was not in restraint of 
trade. " So partial a restraint is not really adverse to the interests 
of the public at large” (ft). In a rather similar feter case where 
the business disposed of was that of a ferry, the restraint on the 
seller being limited to three years, the Privy Council held without 
difficulty that there was a sale of a real goodwill (o). 

250 . Every agreement, by which any party thereto 
i's restricted absolutely from enforcing 
Agreement in rest- his rights under or in respect of any 
proceed ~ contract, by the usual legal proceedings 
in the ordinary tribunals, or which 
limits the time withi'n which he may thus enforce his 
rights, is void to that extent. 

Exception 1. — This section shall not render illegal a ^ 
contract by which two or more persons 
Saving of contract to agree that any dispute which may arise 
pute that may aruc. between them m respect of any subject 
or class of subjects shall be referred to 
arbitration, and that only the amount awarded in such 
arbitration shall be recoverable in respect of the dispute so 
referred. 

When such a contract has been made, a suit may be 
brought for its specific performance, 
emtmas. bamd ^ *** an ^ tf 0 other than for such specific 
performance, or for the recovery of the 
amount so awarded, is brought by me party to such con- 
tract against any other such party in respect of any sub - 
feet which they have so agreed to refer, the existence of 
such contract shall be a bar to the suit 

(*) Auchierlonie v Charles Bill otherwise, it is not easy to see whv 
(1868) 4 77 The mere fact that before the agree- 

(o) Chandra Kanta Doss v Para - ment the seller and the bmer were 
swtlak MuWtk (1921) L R. 48 1. A. competing for the custom of passen- 
508; 48 Cat 1030; 65 LC 271. The gm will clearly not do 
High Court at Calcutta had held 
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% \ 

[Repealed by Specific Relief Act, s. 2 and Sch, except in scheduled 
districts where that Act is not in force; for these districts see footnote 
to s. 1 of Specific Relief Act, below.] 

Exception 2. — Nor shall this section render illegal any 
contract in writing by which two or 
Saving of contract to more persons agree to refer to arbitra- 
Sr^dyad^n havc tion any question between them which 
has already arisen, or affect any provi- 
sion of any law in force for the time being as to refer- 
ences to arbitration. 

Agreement in restraint of legal proceedings. — “ This 
section applies to agreements which wholly or partially prohibit the 
parties from having recourse to a court of law. If, for instance, 
a contract were to contain a stipulation that no action should be 
brought upon it, that stipulation would, under the first part of s. 28 , 
be void, because it would restrict both parties from enforcing their 
rights under the contract in the ordinary legal tribunals, and so 
if a contract were to contain a double stipulation that any dispute 
between the parties should be settled by arbitration, and that neither 
party should enforce his rights under it in a court of law; that 
would be a valid stipulation so far as regards its first branch, 
vis., that all disputes between the parties should be referred to 
arbitration, because that of itself would not have the effect of 
ousting the jurisdiction of the Courts, but the latter branch of the 
stipulation would be void because by that the jurisdiction of the 
Court would be necessarily excluded” ( p ). Thus a contract 
whereby it is provided that all disputes arising between the parties 
should be referred to two competent London brokers, and that 
their decision should be final, does not come within the purview of 
this section ( q ). Nor does a contract whereby it is provided that 
all disputes arising between the parties “ should be referred to the 
arbitration of the Bengal Chamber of Commerce, whose decision 
shall be accepted as final and binding on both parties to the con- 
tract ” (r) ; still less is it wrong for the parties to a pending suit 
to give the Court itself, if they choose so to agree, full power to 
decide the whole matter without further appeal (s). But a stipu- 


( P ) Per Garth CJ. in Cormga 
Oil Co Ltd . v. Koegler (1876) 1 
Cal. 466, 468, 469, in appeal from 
same case in 1 Cal 42; Mulji Tejsing 
v. Ransi Devraj (1909) 34 Bom 13. 

(q) Coringa Oil Co., Ltd. v. 
Koegler, supra. 

(r) ~Ganges Manufacturing Co., 
Ltd . v. Indra Chand (1906) 33 Cal. 
1169; Champsey v. Gill & Co, (1905) 
7 BomX.R. 80S. In such a case 


the rules of the Association are im- 
ported in the contract; 33 Cal. 1169; 
Ckaitram v. Bridhichand (1915) 42 
Cal. 1140; 30 I.C. 681; Gainda Lai 
v. Rameshwar Das A.I.R. 1937 
All. 650; (1937) A11XJ. 823; 171 
I.C 584. 

(s) Bashir Ahmad v. Sadia AH 
(1929) 120 I.C, 826; 6 O.WJK, 
771; A.I.R, 1929 Oudh 451, 
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fetion that parties to a reference shall not object at alt to the va!i~ 8 * 
dity of the award on any ground whatsoever before any Court of 
|ay does restrict a party absolutely from enforcing his rights in 
ordinary tribunals, and, as such, is void. The Courts have power, 
in spite of such a stipulation, to set aside an award on the ground of 
misconduct on the part of the arbitrator. It was so held by the 
Madras High Court in a case (t) in which the agreement to submit 
to arbitration contained a restrictive stipulation of the above 
character. The agreement in that case was filed in Court under the 
provisions of the then Code of Civil Procedure (u) f and the decision 
was put on the ground that the very filing of the agreement in Court 
gave the Court jurisdiction under the arbitration chapter to set aside 
the award on the ground of the arbitrator's misconduct (z/)* But 
the decision, it is submitted, ought not to be different even if the 
agreement were not filed in Court. For though, in that case, the 
provisions of the Code would not apply, the award may be set aside 
in a regular suit on that ground. A party to an arbitration agree- 
ment has now the right to have an award set aside on the ground of 
misconduct on the part of the arbitrator (w), and a stipulation 
whereby he binds himself to accept the award as final in all cases 
has the effect of restricting him absolutely from enforcing his right 
and is, therefore, void under the provisions of this section. 


For the rest the section before us affirms the Common Law. 
Its provisions “ appear to embody a general rule recognised in the 
English Courts which prohibits all agreements purporting to oust 
the jurisdiction of the Courts ” ( x ). Thus an agreement by a joint 
decree holder not to intervene in execution under Order XXI, 
rule 15, of the Civil Procedure Code, is invalid (y). It does not 
affect the validity of compromises of doubtful rights, and this view 
is supported by the provisions of the Civil Procedure Code, which 
enable parties to a suit to go before the Court and obtain a decree 
in terms of a compromise (z). In a case before the Contract Act 
was passed, it was held by the Privy Council that an agreement 
whereby the parties to a suit bind themselves before judgment is 
passed in the Court of first instance to abide by the decree of that 
Court and forego their right of appeal is valid and binding (a). 
Following the principle of this decision a Full Bench of the 


(t) Burla Ranga Reddt v. Kala- 
paih Siihaya (1885) 6 Mad. 368. 

(») See now Arbitration Act, 
1940, s 20. 

( v ) See now Arbitration Act, 
1940, ss. 30, 25. 

(w) Arbitration Act, 1940, s« 30 

(x) Amnt Das v* Ashbumer & 
Co. (1876) 1 All* 267. See also 
K isinasamy PiUay v. The Muni- 
cipal Commissioners for the Town 


of Madras (1868) 4 M.H.C. 120 r 
123 

(y) Muthiah Ckettiar v. Gownd- 
doss Krishnadoss (1921) 44 Mad. 
919; 69 IX. 337. 

(z) Anani Das v. Ashbumer & 
Co . supra , note (x). See also the 
Civil Procedure Code, 1908, Order 
23, r. 3, m 

(a) Munshi Amir AH v, Maharan 
Inderjit Koer (1871) 9 B.L.R. 460. 
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M. 28 . Allahabad High Court (b) held that an agreement whereby a judg- 
ment debtor engaged himself not to appeal against a dcree passed 
against him in consideration of the judgment creditor giving hin| 
time for the satisfaction of the judgment debt is not prohibiled^by 
this section. “ By the agreement not to appeal, for which the 
indulgence granted by the respondents was a good consideration, 
the appellant did not restrict himself absolutely from enforcing a 
right under or in respect of any contract. He forewent his right 
to question in appeal the decision which had been passed by an 
ordinary tribunal. Such an agreement is in our judgment prohibited 
neither by the language nor the spirit of the Contract Act, and an 
Appellate Court is bound by the rules of justice, equity, and good 
conscience to give effect to it and to refuse to allow the party bound 
by it to proceed with the appeal ” (r). But an agreement between 
the parties to a suit on a contract that the suit should be decided in 
accordance with the result of another suit between the same parties 
is void under this section, as it restricts the parties absolutely from 
enforcing their rights by the “ usual legal proceedings ” (d). It is 
competent, however, to parties to a suit under the provisions of the 
Indian Oaths Act, 1873, to enter into an agreement making the oath 
of one of them conclusive evidence of all or any of the facts in issue 
between them. If the oath is made and evidence is given on such 
oath, it is under s. 11 of that Act conclusive as to the matter stated. 
But if a party after entering into such agreement as aforesaid 
refuses to make the oath, all that the Court has to do is no record 
under s. 12 the refusal together with the reasons if any and the trial 
should proceed. It is to this extent only that agreements of this 
character are recognised under the Indian Oaths Act. An agree- 
ment, therefore, between A. and B. that if A. made certain state- 
ments cm the special oath, B. would be bound by those statements, 
and that if A. refused to take oath, the suit instituted by A. 
against B. should be dismissed is void, as the Oaths Act does not 
empower a Court to dismiss a suit for such refusal ( c ). 

“ Rights under or in respect of any contract.” — Note that 
this section applies only to cases where a party is restricted from 
enforcing his rights under or in respect of any contract. It does 
not apply to cases of wrongs or torts. Nor does it apply to de- 
crees. The expression “contract” does not include rights under 
a decree (/). The Code of Civil Procedure contains express pro- 
visions as to adjustment of a decree and postponement of rights 

( b ) Anant Das v. Ashburner & Reddy (1914) 37 Mad. 40f?; 15 I.C. 

Co., supra, note (.*). 378. 

(c) Anant Das v. Ashburner & Co., (e) Moyan v. Pathukutti (1908) 
supra; Bhirgunath v. Mst. Anna- 31 Mad. 1. 

pwrna A.I.R. 193^*Tat. 644; 153 (/) Ramghulam v, Janki Rai 

I-C K#8- (1884) 7 All. 124, 131. 

(d) Raj<r of Venkatagiri v. Chinta 
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under a decree by mutual agreement of parties to a suit (see S. 38 
Order 21, rule 2). * ' , 

1 Limitation of time to enforce rights under a contract.*— 

Tj€der the provisions of this section, an agreement which provides 
that a suit should be brought for the breach of any terms of the 
agreement within a time shorter than the period of limitation pre- 
scribed by law is void to that extent. The effect of such an agree- 
ment is absolutely to restrict the parties from enforcing their rights 
after the expiration of the stipulated period, though it may be 
within the period of limitation. Agreements of this kind must 
be distinguished from those which 'do not limit the time within 
which a party may enforce his rights, but which provide for a 
release or forfeiture of rights if no suit is brought within the 
period stipulated in the agreement. The latter class of agreements 
are outside the scope of the present section, and they are binding 
between the parties. Thus a clause in a policy of fire insurance 
which provides that “ if the claim is made and rejected, and an 
action or suit be not commenced within three months after such 
rejection all benefits under this policy shall be forfeited,” is valid, as 
such a clause operates as a release or forfeiture of the rights of the r 
assured if the condition be not complied with, and a suit cannot be 
maintained on such a policy after the expiration of three months 
from the date of rejection of the plaintiff’s claim. It was so held 
by the High Court of Bombay in the Baroda Spg. & Wg. Co.’s 
case (g)\ and similarly where a bill of lading provided that “in 
any event the carrier and the ship shall be discharged from all 
liability in respect of loss or damage unless a suit is brought within 
one year after the delivery of the goods ”, it was held that the 
clause was valid ( h ). But this cannot be said of a clause in a 
policy in the following form: “No suit shall be brought against 
the company in connection with the said policy later than one year 
after the time when the cause of action accrues.” Such a clause 
does not operate as a release or forfeiture of the rights of the 
assured on non-fulfilment of the condition, but it is to limit the 
time within which the assured may enforce his rights under the 
policy, and it is therefore void under the present section. The 
contrary, however, was held by the High Court of Bombay, the 
ground of the decision being that the clause amounted in effect 
to an agreement between the parties that if no suit were brought 
within a year, then neither party should be regarded as having any 


(g) Baroda Spg. & Wg. Co., 
Ltd. v. Satyanarayen Marine S Fire 
Insurance Co. (1914) 38 Bom. 344. 
Foil, in GirdHardal v. Eagle, Star 
S British Dominions Insurance Co. 
(1923) 2? C.W.N. 955 ; 80 LC. 637 ; 
27 


G. Rainey v. Burma Fire S Marine 
Insurance Co. (1925) 3 Ran. 383; 
91 I.C. 622; A.I.R. 1926 Rang. 3. 

(h) Ho}i Skdtoor Gatsy v. Hinde 
S Co. A.I.R. *932 Bom. 330; 34 
Bom.L.R. 634; 338 I.C. 798. 
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8 , 28 , rights against the other (i). This decision was adversely criti- 
cized i» the Baroda Spg. & Wg. Co.’s case (/) by Beaman J. and 
Scott C.J., it seems rightly. In a Calcutta case (k) one of the 
conditions of a policy of marine insurance was that no suit by the 
assured should be sustainable in any Court unless the suit was 
commenced within six months next after the loss, and that if any 
suit was commenced after the expiration of six months, the lapse 
of time should be taken as conclusive evidence against the validity 
of the claim. It was held that the assured Could not sue on the 
policy after the expiration of six months. No reference was made 
either in the argument of counsel or in the judgment to the present 
section. An agreement providing that a person in whose favour* 
a provision for maintenance was made is not entitled to sue for 
maintenance which had been in arrears for more than one year 
is void ( l ). 

No provision is made in the section for agreements extending 
the period of limitation for enforcing rights arising under it. In 
a case before the Privy Council (tn) their Lordships expressed 
their opinion that an agreement that, in consideration of an inquiry 
into the merits of a disputed claim, advantage should not be taken 
of the Statute of Limitations in respect of the time employed in 
the inquiry is no bar to the plea of limitation, though an action 
might be brought for breach of such an agreement. There is hardly 
any doubt that an agreement which provides for a longer period of 
limitation than the law allows does not lie within the scope of this 
section. Such an agreement certainly does not fall within the first . 
branch of the section. There is no restriction imposed upon the 
right to sue; on the contrary, it seeks to keep the right to sue 
subsisting even after the period of limitation. Nor is this an agree- 
ment limiting the time to enforce legal rights. It would, however, 
be void under s. 23 as tending to defeat the provisions of the Limi- 
tation Act, 1908 («). 

Ordinary tribunals. — A clause in a bill of lading whereby it 
Was agreed that questions arising on the bill should be heard by 


(0 Hirabhcfi v. Manufacturers' 
Life Insurance Co. (1912) 14 Bom. 
L.R. 741 [a case of a life policy]. 
(/) 38 Bom. 344, at pp. 348, 353. 
(k) South British and Marine In- 
surance Co. v. Brojo Nath (1909) 
36 Cal. 516, pp. 535-536, 539-542. 

(O' Saroj Bandhu Bhaduri v. 
Jnanada Sundari A.I.R. 1932 Cal, 
720; 36 C.W.N. 555; 140 I.C. 263; 
cf, Nathu Mat v. Ram Sarup t (1931) 
l2 Lah. 692; A.I.R. 1932 Lah. 169; 
135 I.C. 778. jgy 
(to) Bast India Co. v, Oditchun 
Paul (1849) 5 M.I.A. 43, 70. 


(») Ballepragada v. T ham to ana 
(1917) 40 Mad. 701; 35 I.C. 575. 
By s. 3 of that Act, subject to cer- 
tain exceptions contained m the Act 
“ every suit instituted after the 
period of limitation prescribed (by 
the Act) shall be dismissed, although 
limitation has not been set up as a 
defence.” See also Jawahar Lai v. 
Mathura Prasad A.I.R. 1934 AH. 
661; (1934) Alt.LJ. 103?; 151 I.C. 
585 (F.B.). 

East India Co. v. OditehuU Paul, 
supra, note (to), Headed many years 
before the Contract Act; proceeded 
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tile fiigh Court of Calcutta instead of the Court at Mirzapur, which 8 . Mt 
was die propfer tribunal to try die questions, 'is void, and cannot be 
pleaded in bar of a suit brought in the Mirzapur Court (a). 

Where, however, two Courts have- jurisdiction to try a case, there 
is nothing' contrary to law in an agreement between parties that 
disputes between them should be tried at the one Court rather than 
the other (p). Nor is it any objection to an arbitration agreement 
that it contains a stipulation that any arbitration proceedings under 
the agreement shall take place in a specified country or city (q). 

Exception 1. — This exception “ applies only to a class of con- 
tracts, where (as in the cases of Scott v. Avery ( r ) and Tredwen 
v. Holman (s), cited by Phear J. (t) ) the parties have agreed that 
no action shall be brought until some question of amount has first • 

been decided by a reference, as for instance, the amount of damage 
which the assured has sustained in a marine or fire policy. Such 
an agreement does not exclude the jurisdiction of the Courts; it 
only stays the plaintiff's hand till some particular amount of money 
has been first ascertained by reference” (n). It is not essential 
for the purpose of excluding the jurisdiction of the Court that the 
contract should in terms provide that the award of the selected 
tribunal shall be a condition precedent to legal proceedings. A 
condition on a sweepstake ticket that the decision of the stewards 
of a Turf Club should be accepted as final in the event of any dis- 
pute was therefore held to be a condition precedent which must be 
fulfilled before any action could be brought to recover the amount 
of a prize in the sweepstake (zi). An agreement between a tram- 
way company and a conductor that the manager of the company 
shall be the sole judge as to the right of the company to retain 
the whole or any part of the deposit to be made by the conductor 
as security for the discharge of his duties, and that his certificate 
in respect of the amount to be retained shall be conclusive evidence 
between the parties in Courts of justice, comes within this excep- 


on the English Statutes of Limita- 
tion. 

(o) Crawley v. Luchmee Ram 
(1866) 1 Agra. 129, cf and dist., 
Achratlal, &c. v. Vijayam (1925) 
49 Mad.L.J. 189; 90 l.C. 1019; A. 
I.R. 1925 Mad. 1145 (an ill-drawn 
clause saved by its obscurity, not 
really reportable). 

(/>) A. Milton S' Co . v. Ojha 
Automobile Co. (1930) 57 Cal. 1280; 
130 l.C. 2S2i A.I.R. 1931 Cal. 279; 
Khandesh Lakshmi Vilas Mills Co. 
v. Vmayak A.I.R. 1935 Bom. 198; 
37 Bom.L.R. 157; 156 l.C. 277; 
,G»pal Das Agdmot* V. Hari Kishan 
A.I.R. 1936 AH. 514; (1936) All. 


L.J. 704; 163 I. C 919; National 
Petroleum Co. v. M ^gkraj A.I.R. 
1937 Nag. 334. 

(q) William Jacks & Co. v. Har~ 
rowing S. S. Co A.I.R. 1932 Sind 
111; 139 l.C 769. 

(r) (1885) 5 H.L.C. 811. 
is) (1862) 1 H. & C. 72. 

(0 Koegler v. The Coringtt 
Oil Co.. Ltd., (1875) 1 Cal. 42. 51. 

(k) Per Garth C.J. in Cormga 
OU Co.. Ltd. v. Koegler (1876) l 
Cal. 466, 469; Cooverji v. Bhimji 
(1882) 6 Bom. 528, 536. 

(v) Cipriani^ Burnett (1933] A. 
C. 83. 
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J|. 28. tion. Such an agreement does not oust the jurisdiction of the 
Courts. Its effect is merely to constitute the manager the sole 
arbitrator between the company and the conductor as to whether, 
in the event of the conductor’s misconduct, the company is entitled 
to retain the whole or any part of the deposit. Hie point is very 
similar to those which so frequently occur in England, where an 
engineer or architect is constituted the arbitrator between a con- 
tractor and the person who employs him as to what should be al- 
lowed in case of dispute for extras or penalties («/). It must not 
be supposed that the use of such terms as “ sole judge ” neces- 
sarily imposes any duty of proceeding in a quasi-judicial manner. 

This class of cases must be distinguished from those where 
the obligation of a promisor, such as the duty of paying for work 
to be done or goods to be supplied is made, by the terms of the 
contract, to depend on the consent or approval of some person, as 
in a builder’s contract, the certificate of the architect that the work 
has been properly done. Here there is no question of referring 
to arbitration, or anything like arbitration, a dispute subsequent to 
the contract, but the contract itself is conditional, or, in the lan- 
guageof the Act, contingent (ss. 31—36, below). 

Exception 1, Second Clause. — This clause was repealed by 
the Specific Relief Act. S. 21 of that Act provides that, “ save 
as provided by the Arbitration Act, 1940, no contract to refer 
present or future differences to arbitration shall be specifically en- 
forced; but if any person who has made such a contract other than 
an arbitration agreement to which the provisions of the said Act 
apply and has refused to perform it sues in respect of any subject 
which he has contracted to refer, the existence of such contract 
shall bar the suit.” If a suit is brought in respect of any such 
subject, it musj: be shown by the defendant, before he could rely 
upon the section as a bar to the suit, that the agreement is still 
operative (#), and that the plaintiff has refused to perform it. The 
mere act of filing the plaint is not such a refusal (y). 

Remedies for breach of agreement to refer. — There are two 
remedies open to a party to a reference for breach of the agree- 


(w) Aghore Nath Banner jee v. 
The Calcutta Tramways Co. Ltd. 
(1885) 11 Cal. 232, following London 
Tramways Co. v. Bailey (1877) L. 
R. 3 Q.B.D. 217; Kuflpusami Naidu 
v. Smith & Co. (1895) 19 Mad. 
178; Secretary of State v. Saras i 
Brothers A. I. R. 1932 Oudh 265; 
139 I.C. 362 and see Perry v . . Liver- 
pool Malt Co, [19QQJ 1 Q. B. 339, 
C.A.; as to the Hmunity of the 
person appointed a quasi-arbitrator 


from being sued for negligence, see 
Chambers v. Goldthrofl [19011 1 K. 
B. 624, C. A. ; Motilal Tejsi v. 
Ramchandra Gajanan A. I. R. 1942 
Bom. 334 ; 44 Bom. L. R. 745, 

U) Tahal v. Bisheshar (1885) 8 
All. 57; Sheoambar v. Deodat 
(1886) 9 All. 168, 172. 

(y) Koomud Chunder Dass v. 
Chunder Kant Mookerjee (1879) 5 
Cal. 498; Tahal v, Bisheshar (1885) 
8 All. 57. v 
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ment. He may sue for damages for the breach (z), or he may Ss. 88, f* 
pflesd the agreement in bar of any suit that may be brought against 
him in violation of the terms of the agreement, as provided by the 
Specific Relief Act, s. 21. But the provisions of that Act have 
no operation wherever the Arbitration Act, 1940, applies, and by far 
the greater number of arbitrations take place under the convenient 
machinery of the latter. 

Conventional restrictions of evidence. — An agreement pur- 
porting to prevent the ordinary evidence of payment between the 
parties from being received has been disregarded as being an un- 
warrantable interference with the jurisdiction of the Court. Where 
a bond contained a stipulation enabling the obligee to treat as a 
nullity payments not endorsed in writing on the bond, it was held 
that the stipulation was against good conscience and did not pre- 
clude the obligor from proving payments alleged to have been made 
by him by oral evidence (a). Such a stipulation “ cannot be per- 
mitted to control Courts of justice as to the evidence which, keeping 
within the rules of the general law of evidence in this country, they 
may admit of payments. There is nothing in that law which would 
warrant our Courts in excluding direct oral evidence of payment.” 

20. Agreements, the meaning of 
for"m!cCTteinty. V °' d is not certain, or capable of being 

made certain, are void (b). 

Illustrations. 

(a) A* agrees to sell to B. “a hundred tons of oil.” There is nothing 
whatever to show what kind of oil was intended. The agreement is void 
for uncertainty. 

(b) A. agrees to sell to B. one hundred tons o£ oil of a specified des- 
cription, known as an article of commerce. There is no uncertainty here to 
make the agreement void. 

(c) A., who is a dealer in cocoanut-oil only, agrees to sell to B. “ one 
hundred tons of oil/' The nature of A.’s trade affords an indication of the 
meaning of the words and A. has entered into a contract for the sale of one 
hundred tons of cocoanut-oil. 

(d) A. agrees to sell to B. "all the grain in my granary at Rantnagar/' 

There is no uncertainty here to make the agreement void. 

(e) A. agrees to sell to B. “one thousand maunds of rice at a price 
to be fixed by C” As the price is capable of being made certain there is 
no uncertainty here to make the agreement void. 

(f) A. agrees to sell to B, “my white horse for rupees five hundred 
or rupees one thousand/' There is nothing to show which of the two prices 
was to be given* The agreement is void. 


(m) See Arbitration Act, 1940, 
ss. 21, 25. 

(a) Narayan Undir Patil v. Moti- 
lei Ramdas (1875) l Bom. 45. 

(b) It is really too obvious that 
where a proposal is accepted by act- 


ing upon it the absence of an express 
acceptance does not make the con- 
tract uncertain, see notes on s. 8, 
“acting an oar”. above: Indraraj 
Singh v. Chait Ram A.I.R. 1929 
Nag. 194; 117 I.C 271. 
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Attempts have been made to impugn pre-emption agreements 
of a kind quite common in India on the ground of uncertainty. See 
Aulad Ali v. AH Athar (1927) 49 AH. 527; 100 I.C. 683; Basdelo 
Rai v. Jhagru Roi ( 1924) 46 All. 333 ; 83 I.C. 390. The objection 
is not intelligible to a merely English legal mind. These cases were 
complicated with objections on the ground of perpetuity, see notes 
on s. 37 “ succession to benefit of contract ”, below. 

Ambiguous contracts. — The text and (with one addition) 
the illustrations of this section follow the draft of the Indian Law 
Commissioners with only formal variation. As the illustrations 
are plain, and sufficient to explain the meaning of the section, it 
seems useless to add others from English decisions. 

S. 93 of the Evidence Act provides that when the language of 
a document is ambiguous or defective no evidence can be given 
to explain or amend the document. See also ss. 94 — 97 of the same 
Act. Neither will the Court undertake to supply defects or remove 
ambiguities according to its own notions of what is reasonable; for 
this would be not to enforce a contract made by the parties, but 
to make a new contract for them. The only apparent exception 
to this principle is that when goods are sold without naming a price, 
the bargain is understood to be for a reasonable price. This was 
probably introduced in England on the assumption that there was 
an ascertainable market price, and then extended to all cases. 

S. 21 of the Specific Relief Act overlaps this section; see 
our Commentary thereon below. 

Where the defendants, describing themselves as residehts of 
a certain place, executed a bond and hypothecated as security for 
the amount “our property, with all the rights and interest” (c), 
it was held that the hypothecation was too indefinite to be acted 
upon. The mere fact that the defendants describe themselves in 
the bond as residents of a certain place is not enough to indicate 
their property in that place as the property hypothecated. If they 
had described themselves as the owners of certain property it would 
then have been reasonable to refer the indefinite expression to the 
description ( d ). And where the defendant passed a document to 
the Agra Savings Bank whereby he promised to pay to the mana- 
ger of the bank the sum of Rs. 10 on or before a certain date 
“and a similar sum monthly every succeeding month,” it was 
held that the instrument could not be regarded as a promissory 
note (e), as it was impossible from its language to say for what 


(c) The original words were haki- 
yat apne kul hag haquk. 

( d ) Deojit v. Pitambar (1876) 1 
All. 275. 

<*) “A 'promisstfy note’ is an 
instrument in writing (not being a 
bank note or a currency note) con- 


taining an unconditional undertak- 
ing, signed by the maker, to pay a 
certain sum of money only to, or to 
the order of, a -certain person, or to 
the bearer of the instrument." See 
Negotiable Instruments Act, 1881, 
s. 4. 
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period it was to subsist and what amount was to be paid under it (/). 
Similarly it has been held that a stipulation in a patta (lease) 
whereby the tenant agreed to pay whatever rent the landlord 
might fix for any land not assessed which the tenant might take 
up (presumably without permission) is void for uncertainty. Under 
such a patta, the landlord might fix any rent he liked, and the tot- 
ant might be liable for an unreasonable rent beyond the value 
of the land (g). But where the proprietor of an indigo factory 
mortgaged to B. all the indigo cakes that might be manufactured 
by the factory from crops to be grown on lands of the factory from 
the date of the mortgage up to the date of payment of the mort- 
gage debt, it was held that the- terms of the mortgage were not 
vague, and that the mortgage was not void in law ( h ). It has 
been suggested that an agreement is too uncertain to be enforced 
if no limit to the time for performance is expressed or can be 
inferred from the nature of, the case. This does not appear ac- 
ceptable as a general proposition (i). 


30 . Agreements by way of wager are void; and 
no suit shall be brought for recovering 
of^^l by way anything alleged to be won on any 
wager, or entrusted to any person to 
abide the result of any game or other uncertain event on 
which any wager Js made. 


This section shall not be deemed to render unlawful a 
subscription or contribution, or agree- 
Exccption in favour ment to subscribe or contribute, made or 
hor^ractog. PraC * f ° r entered into for or toward any plate, 
prize or sum of money, of the value or 
amount of five hundred rupees or upwards to be awarded 
to the winner or winners of any horse-race. 


Nothing in this section shall be deemed to legalise any 
transaction connected with horse- 
Scction_» 94 A of the racing, to which the provisions of sec- 
tion 294a of the Indian Penal Code 
apply. 


Indian Penal 
not affected. 


Code 


Wagering contracts. — This section represents the whole law of* 
wagering contracts now in force in British India, supplemented 
in the Bombay Presidency by the Act for Avoiding Wagers (Amend- 
ment) Act, 1865. It amended the Act for Avoiding Wagers, 1848. 


(/) Carter v. The Agra Savings 
Bank <1883) $ AIK 562. 

(g) ftamasmm v. Rajagopala 
<1887) 11 Mad. 300. 

{*> Baldeo ParsMad v. Miller 


<1904) 31 Cal, 667, 676-678. 

(*) See Muhammad Jan v. Fasal- 
ud-din <1924)^46 All. 514; 85 IX. 
483; ALR. 1924 AIL 657 (opinions 
divided) . 


t 
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30 That Act was based principally on the English Gaming Act, 1845 
(S & 9 Viet. c. 109), s. 18, and was repealed by the Contract Act 
(see the schedule to the Act). Before the Act of 1848 the law 
relating to wagers in force in British India was the Common Law 
of England. By that law an action might be maintained on a 
wager, if it was /not against the interest or feelings of third per- 
sons, did not lead to indecent evidence, and was not contrary to 
public policy (/). 

There is no technical objection to the validity of a wagering 
contract. It is an agreement by mutual promises, each of them 
conditional on the happening or not happening of an unknown 
event. So far as that goes, promises of this form will support each 
other as well as any other reciprocal promises. It would have 
been better if the Courts in England had refused, on broad grounds 
of public policy, to admit actions on wagers; but this did not 
occur to the Judges until such actions had become common; and, 
until a remedy was provided by statute, they could only find rea- 
sons of special public policy in special cases, which they did with 
almost ludicrous ingenuity ( k ). 

v What is a wager ? — A wager has been defined as a contract by 
A. to pay money to B. on the happening of a given event, in con- 
sideration of B. paying [this should be ''promising to pay”] to 
him money on the event not happening (f). But Sir William 
Anson’s definition, " a pro mise lQ„_give.jnoney or^money^ worth 
upon the d etermination o r ascertainmen t, of an uncertain event^’ 
is " neater” and more accurate! TcT constitute a wager " the par- 
ties must contemplate the determination of the uncertain event as 
the sole condition of their contract. One may thus distinguish 
a genuine wager from a conditional promise or a guarantee ” : 
Anson, Law of Contract, 17th ed. 221, 222 (w). "But if one 
of the parties has the event in his own hands, the transaction lacks 
an essential ingredient of a wager” ( n ). "It is of the essence 
of a wager that each side should stand to win or lose according 
to the uncertain or unascertained event in reference to which the 
chance or risk is taken ” (o). 


(/) Ramloll Thackoorseydass v. 
SoojunnmU Dhondmull (1848) 4 

M.I.A. 339; Doolubdass Pettamber- 
dass v. Ramloll Thackoorseydoss 
(1850) 5 M. I. A. 109; Rughoo- 
nauth v. Mmickchund (1856) 6 M, 
I. A. 251. 

( k ) Pollock, Contract, 11th ed. 
291, and see for the history of 
English legislation, Anson, 18th ed. 
214 sqq. 

(/) Hampden v. Walsh (1876) 1 
Q. B. D. |89, 192. See also per 
Lord Brampton in Carlill v. Car - 


bolic Smoke Ball Co . [1892] 2 Q.B. 
484, 490. 

(m) The text has undergone 
slight alterations in the latest (18th) 
edn., see pp. 211 sqq of that edn. 

(n) Per Birdwood J. in Dayah- 
hai Tribhovandas v. Lakshmichand 
Panachand (1885) 9 Bom. 358, 363 
(after citing the passage from Sir 
W. Anson as it stood in an earlier 
edition) . 

(o) Per Jenkins CJ. in Sassoon 
v. Tokersey (1904) 28 Bom. 616, at 

p. 621. 
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In Akmia v. Positive Government Security Life Assurance #,30. 
Co. (p) f a case erf life insurance, Fulton J. said: u What is the 
meaning of the phrase 1 agreements by way of wager * in s. 30 of 
the Contract Act ? . . . Can it be that the words mean something 

different in India from what the corresponding words ' agreements 
by way of wagering * mean in England ? I do not see how such an 
argument can be maintained, or how the fact that 14 Geo. III. c. 

48 is not in force in India affects the question. In Hampden v. 

Walsh (q) t Cockburn CJ. defined a wager as a contract by A. 
to pay money to B. on the happening of a given event in conside* 
ration of B, paying money to him on the event not happening and 
said that since the passing of 8 & 9 Viet. c. 109 there is no longer 
as regards action any distinction between one class of wager and 
another, all wagers being made null and void at law by the statute. 

In Thacker v. Hardy (r), Cotton L.J. said that the essence of gam- 
ing and wagering was that one party was to win and the other 
was to lose upon a future event, which at the time of the contract 
was of an uncertain nature; but he also pointed out that there 
were some transactions in which the parties might lose and gain 
according to the happening of a future event which did not fall 
within the phrase. Such transactions, of course, are common 
enough, including the majority of forward purchases and sales ( s ). 

“ A certain class of agreements such as bets, by common 
consent, come within the expression ‘ agreements by way of 
wagers.’ Others, such as legitimate forms of life insurance, do 
not, though, looked at from one point of view, they appear to come 
within the definition of wagers. The distinction is doubtless 
rather subtle, and probably lies more in the intention of the parties 
than in the form of the contract. In such doubtful cases it seems 
to me that the only safe course for the Courts in India is to follow 
the English decisions, and that when a certain class of agreement 
has indisputably been treated as a wagering agreement in England 
it ought to receive the same treatment in India v (t). There is no 
wager unless both parties run the risk of loss and both parties 
have a chance of gain. Where two wrestlers therefore agreed to 
a contest with a stipulation that the wrestler who failed to appear 
should forfeit its. 500 and that the winner, if the contest took place, 
should receive a fixed sum out of the gate-money, in a suit to 
recover the Rs. 500 the defence of gaming and wagering failed (u)» 


( p ) (1898) 23 Bom. 191, at pp. 
209—10. 

( q ) (1875) 1 Q.B.D, 189. 

(r) (1878) 4 Q. B. D. 685, 695; 
Ismail Lebbe v, Bartleet & Co, 
<1942), 199 IX. 574; A.I.R. 1942 
PC. 19. 

(s) See notes below, 4t Specula- 

28 


tive transactions 

(0 See Trimble v. Hill (1879) 
5 App. Ca. 342; and Kathama Nat - 
chiar v. Dorasmga (1875) 2 I. A. 
169, 186. 

(u) Babasaheb Rakimsaheb v. 
Rajaram A. I. R. 1931 Bom. 264; 
133 IX. 254; 33 Bom.LR. 260. 
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$L 80. “By way of wager.” — There is no distinction between the ex* 

pression “ gaining and wagering/' used in the English Act and 
the Act for Avoiding Wagers, 1848, and the expression “ by way 
of wager/' used in this section (v)> The cases (w), therefore 
bearing on the expression used in those Acts are still useful in 
construing the expression u by way of wager,” used in the pre- 
sent section. 

Wagering contracts may assume a variety of forms, and a 
type with which the Courts have constantly dealt is that which 
provides for the payment of differences (x) in stock transactions, 
with or without colourable provisions for the completion of pur- 
chases. Such provisions, if inserted, will not prevent the Court 
from examining the real nature of the agreement as a whole (y). 
“ In order to constitute a wagering contract neither party should 
intend to perform the contract itself, but only to pay the differ- 
ences” ( 2 ). It is not sufficient if the intention to gamble exists 
on the part of only one of the contracting parties. “ Contracts 
are not wagering contracts unless it be the intention of both con- 
tracting parties at the time of entering into the contracts under no 
circumstances to call for or give delivery from or to each other ” (a). 
It is not necessary that such intention should be expressed. “If 
the circumstances are such as to warrant the legal inference that 
they never intended any actual transfer of goods at all, but only 
to pay or receive money between one another according as the 
market price of the goods should vary from the contract price at 
the given time, that is not a commercial transaction, but a wager 
on the rise or fall of the market.” This was laid down by the 
Privy Council in Kong Yee Lone & Co, v. Lowjee Nanjee ( b ) on 
appeal from the Court of the Recorder of Rangoon. The plaintiff 


( v ) Kong Yee Lone fr Co, v. 
Lowjee Nanjee (1901) 28 I. A. 239; 
29 Cal. 461. 

(w) See especially The Universal 
Stock Exchange , Ltd. v. Strachan 
[1896] A. C* 166, and In re Gieve 
11899] 1 Q. B. 794, both decided 
tinder the English Act of 1845. 

( x ) Doshi Talakshi v. Shah 
Ujamsi Velsi (1889) 24 Bom. 227, 
229. 

(y) Re Gteve [1899] 1 Q.B. 794, 
C.A. 

(a) Perosha v. Mmiekjv (1898) 
22 Bom. 899, 903; The Universal 
Stock Exchange v. Strachan [1896] 
A.C. 166; Eshoor Doss v, Venkata - 
subba Ran (1895) 18 Mad. 306; 
Sukhderdoss v. Govindoss (1928) 
55 I.A* 32; 107 IX. 29; A.I.R. 1928 
P.C 30, a case of patta patti tran- 
sactions in Madras ; Chimanlal 


Purshoitamdas v. Nyamatrai A. I. 
R. 1938 Bom. 44 : 39 Botn. L. R. 
1083; 173 1. C 205; Ram Krishna 
Das v. Mutsaddi Lai (1942) All. 
Lj: 131; A.T.R. 1942 All 170 . 

(a) J. // Tod v. Lakhmidas 
(1892) 16 Bom. 441, 445, 446; Aju~ 
dhia Prasad v. Lahntm (1902) 25 
All. 38; Sassoon v, Tokersey (1904) 
28 Bom. 616; Motilal v, Govmdram 
(1905) 30 Bom. 83; Hurnmkhrai v. 
Narotamdass (1907 ) 9 Bom. L. R. 
125; Kesarichand v. Menvanjee 
(1899) 1 Bom.L.R, 263; Meghji v. 
Jadhowji (1910) 12 Bom.L.R. 1072, 
Therefore a contract cannot be made 
a wager by matter subsequent ; 
Rangasa v. Hukumchand (1929) 
120 IX. 406. 

(b) (1901) 28 I. A. 239, at p. 
244; 29 Cal. 461, 467. 
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m that case was a rice trader; the defendants were rice millers, 
having a small mill capable of putting out *30,000 bags in a month. 
During seven weeks in June, July, and August, 1899, the defend- 
ants entered into several contracts with the plaintiff for the sale 
to him of 199,000 bags of rice at various prices, aggregating up- 
wards of five crores of rupees, and the latest delivery was to be 
on 7th October, 1899. The rice was to be delivered from amongst 
a number of specified mills, in which the defendants’ mill was not 
included. In the same year, by fourteen contracts, ranging in time 
from January to the end of August, the defendants sold to the 
plaintiff 22,250 bags of rice, to be delivered from the defendants’ 
mill. The latter contracts were all duly fulfilled by delivery and 
payment. None of the former contracts were performed, and the 
defendants passed to the plaintiff a promissory note for "differ- 
ence on rice.” In a suit upon the note it was held by the Re- 
corder of Rangoon that there Was no common intention to wager 
and that the plaintiff was entitled to succeed. The judgment was 
reversed by the Privy Council on appeal, on the ground that the 
consideration for the note was a number of wagering contracts 
within the meaning of the present section. Their Lordships ob- 
served : “ Now the output of the firm itself would not be much 
over 60,000 bags during the currency- -of the contracts; and they 
( defendants) had dealings with other persons besides the plaintiff. 
The capital of the firm as stated was a trifle more than a lac of 
rupees. The cost of the goods would be that amount multiplied 
five hundredfold. It is possible for traders to contemplate transac- 
tions so far beyond their basis of trade, but it is very unlikely. 
In point of fact, they never completed, nor were they called on 
to complete, any one of the ostensible transactions. The rational 
inference is that neither party ever intended completion. When 
the two classes of contracts are compared, the one class suitable 
to traders, such as the defendants, and fulfilled by them, the other 
■extravagantly large and left without any attempt at fulfilment, the 
rational inference is strengthened into a moral certainty.” Simi- 
larly in Doshi Talakshi v. Shah Ujamsi Velsi ( c ) certain contracts 
were entered into in Dholera for the sale and purchase of Broach 
cotton, a commodity which, it was admitted, never found its way 
either by production or delivery to Dholera. The contracts were 
made on terms contained in a printed form which incorporated the 
rules framed by the cotton merchants of Dholera. Those rules 
expressly provided for the delivery of cotton in every case, and 
forbade all gambling in differences. The course of dealings was, 
however, such that none of the contracts was ever completed ex- 
cept by payment of differences between the contract price and the 
market price in Bombay on the vaida (settlement) day. It was 
held upon these facts that the contracts were by way of wager 


8.39 


(c) (1899) 24 Bom. 227. ' 
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8. 30. within the meaning of this section. Jenkins CJ. said: ** Here in 

•. each case the contract was made at Dholera, between men of Bho- 

lera, and under the rules of Dholera, and from the evidence we 
know that the witnesses who have been called have not been able 
to indicate with certainty or even to suggest, with one doubtful 
exception, a single instance since the formulation of those rules in 
1892 in which any one of the numerous contracts similar to that 
with which we are now dealing has been completed otherwise than 
by payment of differences. Is it an unnatural or strained infer- 
ence to draw from these facts that behind these apparently inno- 
cent documents there is a tacit and recognised understanding ac- 
cording to which parties who enter into these contracts do so with- 
out any intention of performing them otherwise than they have 
consistently and without exception been performed, that is to say, 
by payment of differences? In my opinion that is the reasonable 
and natural inference to be drawn; it agrees with the experience 
of the past ; and it represents the actual results in the particular in- 
stances we are now considering ” (d). On the other hand, the 
modus operand* may be such as to raise a presumption against the 
existence of a common intention to wager. This infrequently hap- 
pens when agreements of a speculative character are entered into 
through the medium of brokers, and when, according to the prac- 
tice of the market, the principals are not brought into contact with 
each other, nor do they know the name of the person with whom 
they are contracting, until after the bought and sold notes are exe- 
cuted. Under circumstances such as these, when a party launches 
his contract orders he does not know with whom the contracts 
would be made (e). And this presumption is considerably streng- 
thened when the broker is authorised by the principal to contract 
with third persons in his (the broker's) own name; for the third 
person may in such case remain undisclosed even after the con- 
tract is made (/). But the presumption may be rebutted by evi- 
dence of a common intention to wager, though the contract has 
been brought about by a broker. Thus in Eshoor Doss v. Venkata - 
subba Rau ( g ) the same broker had acted for both the plaintiff 
and the defendant, and it was found that, though the parties were 
not brought into contract at the time defendant contracted to sell 
Government paper to plaintiff, each had made inquiry beforehand 
of the broker, not whether the other would be able to deliver Go- 
vernment paper, but whether he would be able to pay differences, 
and this circumstance, along with other circumstances, was deemed 
sufficient to establish that the intention on either side was to pay 

(d) Cf, Baski Ram v. Ram (e) /. H. Tod v. Lakshmidas 
Sahai A, I. R, 1934 Lah. 85; 154 (1892) 16 Bom. 441, 446. 

l.C, 384; Chimantal Purshottamdas (/) Perosha v. Manekji (1898) 
Nyamatrai A.I.R. 1938 Bom, 22 Bom. 899; Sassoon v. Tokersey 
44; 39 Bom. L. R. 1083; 173 I. C. (1904) 28 Bom. 616. 

205. iff) (1895) 18 Mad. 306, 
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differences only. The presumption against a wager was applied in 8. SI 
a case where the transactions were in Government paper to t^e 
extent of about half a crore of rupees, and the plaintiff was both 
stockbroker and stockjobber, and the defendant was a stockjobber. 

The magnitude of the transactions in the case was set up by the 
defendant to support the contention that the transactions were by 
way of wager, and reliance was placed on the Privy Council deci- 
sion in Kong Yee Lone’s case ( h ), already cited above. But the 
contention was overruled and the Court said: "In the Privy 
Council case the defendant was a rice miller or a producer by trade, 
and the wager related to quantities of rice enormously out of pro- 
portion to his output and capital, deliverable at option from a 
number of specified mills. Here there is, I think, sufficient proof 
that the defendant was known in the market as the largest of 
jobbers (t), and the capital available for the purchases which he 
bargained for was at least presumably to be supplied by the con- 
stituents for whom a jobber is ordinarily supposed to be acting ” (/). 

Exception has been taken to the words "under no circum- 
stances ” which occur in the following passage in the judgment of 
Farr an J. in the case of /. H. Tod v. Lakhmidas (k), referred 
to above: “ Contracts are not wagering contracts unless it be the 
intention of both contracting parties at the time of entering into 
the contracts under no circumstances to call for or give delivery 
from or to each other.” 

On this Bachelor J. observed in Motilal v. Govindram (/) : “ It 
may perhaps be doubted whether the phrase ‘ under no circumstan- 
ces ’ which does not appear to have been prominently brought be- 
fore the Court of Appeal in Doshi Talakshi's case ( m) , is not 
rather an over-statement of the requirements of the law ; and upon 
this point I would refer to the decision in In re Gievc ” (n't. And 
Davar J. said in Hunnukhrai v. Narotamdass (o) : “I ha\e no 
hesitation in saying that the expression ‘ under no circumstances ’ 
is much too wide, and if the words of Mr. Justice Farran were 
to be taken too literally, their effect would be to render the provi- 
sions of s. 30 of the Contract Act more or less nugatory.” On 
the other hand, Beaman J. said in a later case, " I think that the 
dictum of Farran J., subjected to rigorous analysis, will be found 
to be perfectly correct. I believe that before a Court can hold a 
contract, on the face of it genuine, or at any rate not dearly 

(A) (1901) 28 I. A. 239; 29 Cal. Bom. 264; 133 I. C. 254; 33 Bom. 

461. L. R. 260. 

(*) The evidence showed that (k) (1892) 16 Bom. 441, 445. 
seven lacs would be a small day's (/) (1906) 30 Bom. 83, at p. 90. 
turnover for a big jobber in an active (>«) (1899) 24 Bom. 227. 

(») [1899] 1 Q.B. 794, C.A. 

0) Dady v. Madhuram (1903) 5 (o) (1907) 9 Bom. L. R. 125, at 

Bom. L. R. 768; Babasaheb Rahim- pp. 136, 137. 
saheb v. Rajaram A. I. R. 1931 
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S. 39. wagering as the contract in In re Gink (p) was, to be a wager- 
. ' ing contract, the Court must be satisfied that the intention of the 

patties was in no circumstances either to give or take deli- 
very ” (q). In In re Gieve, referred to above, the contract in 
terms gave the buyer an option to demand delivery upon the pay- 
ment of a small excess commission. It was argued that even if 
the contracts were for the payment of differences only, the power 
in either party to turn them into real contracts by insisting upon 
delivery prevented them from being wagering contracts, but the 
Court of Appeal disallowed the contention. Lindley M. R, said 
" It is a gaming transaction plus something else.” The case must 
be distinguished from that of a forward contract for the sale of 
goods, with the condition that if the seller fails to give the delivery 
order in time the contracts shall be settled by payment of the diffe- 
rence between the contract rate and the market rate prevailing on 
the due date. In such a case, if the seller forwards the delivery 
order in time to the buyer, no question arises as to payment of 
differences, and the contract, it has been held, is not a wagering 
contract. As observed by Scott C.J., “ There is no authority for 
the proposition that because under the terms of a contract an obli- 
gation to pay or receive differences may arise on the happening 
of a particular event, the contract is void as a wager, if that event 
does not arise. Such a result would be inconsistent with the prin- 
ciple underlying s. 57 of the Indian Contract Act ” ( r). But what 
if the seller fails to send the delivery order in time, in which 
case the contract is to be settled by payment of difference? The 
point arose in Champsey v. Gill & Co. (s), where it was held that 
in such a case the agreement was by way of wager. That was a 
case of a forward contract for the sale of cotton with the condi- 
tion that “ if before the maturity of the contract either party 
thereto shall suspend payment or become bankrupt or insolvent, the 
other party . . . shall be bound to forthwith close the contract, 

, and when the contract is thus closed, the measure of damages shall 
be the difference between the market price current at the time of 
closing for similar goods for delivery at the time named in the 
contract so closed and the rate named in the contract ... the 
damages ascertained as aforesaid shall become at once payable to 
t or by the party closing the contract.” The seller suspended pay- 
ment before the due date, and subsequently sued the buyer to 
recover the difference. Tyabji J. held that the contract was not 
a wager. In appeal it was held that the contract was a wager (t). 


( p ) [1899J 1 Q.B. 794. 

(q) Mathuradas v. Narbada- 
shankar (1909) 11 Bom. L. R. 997, 
at p. 1004. 

(f) Narbadashankar v. Mathura- 
das (1910) 12 Bom. L. R, 1058, in 


appeal from Mathuradas v. Narba- 
dashankar, supra. 

(s) (1905) 7 fJom.L.R. 80S, in 
appeal from 7 Bom.L.R. 154. 

(1) Hira Lai Umrao SingfT v. Sfd 
Ram-Brij Mohart Lai (1925) 86 I.C 
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Tfji Matidi Transactions. — 7V/i mandi contracts wdflps 
described in Pirihi Singh- Jamiat Rm v. Matu Ram (») : w IljJPuld 
appear that what happens in a contract of this nature is that one 
party pays a premium to the other party thus acquiring an option 
to buy and sell, as he decides, a certain quantity of gold at a 
certain rate on a certain date. Either on, or some date prior to, 
that date the purchaser decides whether he will buy or seH. Ac- 
cording to his decision, communicated to his broker, the broker 
enters into a contract with some third person in order to meet 
the situation. On the due date the parties can either take or give 
deliveiy of the stipulated quantity of gold or settle on the 
difference In a Bombay case Beaman J. held that these tran- 
sactions were by way of wager, and they were void under this 
section (v), and adhered to this view in a later case ( w ). But at 
the present time the presumption is that a teji mandi is not a mere 
wagering transaction (x) ; and this, it is submitted, is the correct 
i rule. 

Agreements between Pakka Adatia and his constituents. — 

It was at one time held in some Bombay cases that a pakka adatia was 
merely the agent of his constituent, and that therefore no tran- 
saction between them could be a wagering transaction. In Bhag- 
wmdas v. Kanji (y), however, it was held on the evidence of cus- 
tom that as regards his constituent the pakka adatia was a principal 
and not a disinterested middleman bringing two principals together. 
Since that decision it has been held by the High Court of Bombay 
in two cases that a transaction betwe&i a pakka adatia and his con- 
stituent may be by way of Avager like any other transaction between 
two contracting parties, and that the existence of the pakki adat 
relationship does not of itself negative the possibility of a contract 
being a wagering contract as between them (z). One of those 
cases was taken to the Privy Council, and though the decree of the 
High Court of Bombay was reversed the Privy Council, taking 
a different view of the facts, the principle laid down by the Bom- 


656; A.T.R. 1925 All. 102 is merely 
on the question of fact whether the 
plaintiff was principal or agent, 

(u) (1932) 13 Lah. 766, at p. 771; 
138 IX\ 241; A.I.R. 1932 Lah. 356 
A teji mandi transaction need not 
of course relate only to gold. 

(v) Ramachandm v. Gangabism 
(1910) 12 Bom. L, R. 590. 

(w) Jessiram v. Tulstdas (1913) 
37 Bom. 264, at p. 272. 

(x) Narandas S, RaM v. Ghan- 
sttyamdds A.I.R. 1933 Bom. 348; 
35 Bom. L. R. 640; 147 I. C. 412; 
Lakshmi N drain v, Bala Parshad 

I.R. 1938 Lah. 825; Batdeosahai 
rajmal dr Co. v. Radhakishan A. 


T.R. 1939 Bom. 225 ; 41 Bom.L.R. 
308; 183 I C 22. Earlier cases are. 
Manilal Dharamsi v. Allihhat Chagla 
(1922) 47 Bom. 263; 68 IX. 481; 
A.I.R. 1922 Bom ♦ 408 ; Manubhai 
v , Kcshavji A, I. R. 1922 Bom, 66; 
24 Bom. L, R. 60; 65 I C. 682; 
Sobhagmal Gimmal v. Mukund ~ 
ckand Balia (1926) S3 LA. 241; 
Ram Prasad v. Ranji Lai (192 7) 50 
AIL 115; 103 I. C. 218; A. I. R. 
1927 AIL 795. 

(y) (1905) 30 Bom. 205, 

(z) Burjorji v. Bhagwandas 
(1914) 38 Bom, 204 ; 20 I.C. 834; 
Chhogmal v. Jainarayan (1915) 39 
Bom. 1; 24 I.C* 743. 
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S # 90 # bay High Court was affirmed by that tribunal (a). The same view 
has been taken by the High Court of Allahabad (b). 

Agreements collateral to wagering contracts. — Thus far our 
observations are confined to suits between the principal parties to 
a contract. Different considerations apply where the suit is brought 
by a broker or an agent against his principal to recover his bro- 
kerage "or commission in respect of transactions entered into by 
him as such, or for indemnity for losses ( c ) incurred by him in such 
transactions, on behalf of his principal. 

Apart from a Bombay enactment to be presently noticed there 
is no statute which declares agreements collateral to wagering con- 
tracts to be void ( d ). Nor is there anything in the present sec- 
tion ( e ) to render such agreements void. It has accordingly been 
held that a broker or an agent may successfully maintain a suit 
against his principal to recover his brokerage, commission, or the 
losses sustained by him, even though contracts in respect of which 
the claim is made are contracts by way of wager (/). It does not 
follow because a wagering contract is void that contracts collateral 
to it cannot be enforced. “ The fact that a person has consti- 
tuted another person his agent to enter into and conduct wagering 


(a) Bhagwandas v. Burjorji 
(1918) 45 I. A. 29; 42 Bom. 373; 44 
IX, 284. See also Manila / Raghu- 
nath v. Radha Kiss on Ramjiwan 
(1921) 45 Bom. 386; 62 LC. 361; 
and Harcharan Das v. Jai Jai Kam 
(1940) All. 136; 188 IX. 29; A. I. 
R. 1940 All. 182; Ram Gopal v. 
Uggensain (1942) Kar. 38; A.I.R. 
1942 Sind 115; 201 IX. 513. 

( b ) Ram Krishna Das v. Mut- 
saddiLat (1942) All. L. J. 131; A. 
I.R. 1942 All. 170. 

(r) See $. 222 below, which pro- 
vides that the principal is bound to 
indemnify the agent against the 
consequences of all lawful acts. 
Since a wagering contract is void, 
and not unlawful, the principal, when 
sued, cannot be discharged from lia- 
bility on the ground that the loss on 
betting paid by his agent was the 
consequence of an unlawful act : 
Telu Mol v. Subha Singh (1880) 
Punj, Rec. no. 90; Ragnath Sahal 
v. Mam Raj (1895) Punj. Rec. 
no. *80. 

(d) An arbitration clause in a 
wagering contract is a part of the 
contract and not collateral to it, and 
cannot therefore be enforced : 
Karunakumar v. Lankaran (1933) 


60 Cal. 856; A.I.R. 1933 Cal. 759, 
where the authorities are reviewed 
by Ameer Ali J. 

(e) The expression “void” in the 
section does not mean unlawful : 
Pringle v. Safer Khan (1883) 5 All. 
443, 445; Shibhomal v. Lachman Das 
(1901) 23 All. 165’ 166; Juggcmaulh 
Sew Bux v. Ram Dayal (1883) 9 
Cal. 791, 796. 

(/) Shibho Mai v. Lachman Das 
(1901) 23 All. 165; Jagat Narain v. 
Sri Kishan Das (1910) 33 All. 219; 
Bisheshar Dayal v. Jwala Prasad 
(1914) 36 All. 426; Bisdhi Chrnd v. 
Kacchhu Mai (1923 ) 45 All. 503; 
Daya Ram v. Murli Dhar (1927) 49 
All. 926; 102 IX. 605; 25 All.LJ. 
693; Chekka v, Gajjila (1904) 34 
Mad.L.J. 326; Ragnath Sahal v. 
Mam Raj (1895) Punj. Rec. no. 
80; Telu Mai v. Sub ha Singh (1880) 
Punj. Rec. no. 90; Bankey Lai v. 
Bhagirath Mai A.I.R. 1940 AIL 
95; (1939) All.L.J. 1073; 186 IX. 
511. Much more can the principal 
recover from the agent money depo- 
sited with him as security; Hardeo 
Das v. Ram Prasad (1926) 49 AM. 
438; 100 IX, 774; A.I.R. 1927 AIL 
238. 

$r 
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transactions in the name of the latter, but on behalf of the former g gg^ 
(the principal) amounts to a request by the principal to the agent 
to pay the amount of the losses, if any, on those wagering transac- 
tions ” (g) and jf such payment is made, the agent is entitled to 
recover the amount from him. Conversely, an agent who has re- 
ceived money on account of a wagering contract is bound to res- 
tore the same to his principal ( h ). On the same principle a suit 
will lie to recover a sum of money paid by the plaintiff for the 
defendant and at his request, though such sum represents the de- 
fendant's loss on a bet (i). Similarly money lent for gaming pur- 
poses (/), or to enable the defendant to pay off a gambling debt (k) 
is recoverable. Such transactions are neither against the provi- 
sions of the present section nor of s. 23 (/). The law is, how- 
ever, different in the Presidency of Bombay. In that Presidency, 
contracts collateral to or in respect of wagering transactions are pre - 
vented from supporting a suit by the special provisions of the Act 
for Avoiding Wagers (Amendment) Act, 1865 (Bom. Act III of 
1865) (m). u That Act was passed to supply the defect which 
Joravermal Svvlal v. Dadabhai Beramji (n) and other similar cases 
disclosed in the Act for Avoiding Wagers, 1848 (XXI of 1848) 

(which excluded suits on wagering transactions), and to close the 
doors of the Courts of Justice in the Presidency to suits upon con- 
tracts collateral to wagering transactions where such collateral con- 
tracts have been entered into or have arisen since the Act came 
into force, a purpose which it has effectually answered ” (o). Ss. 1 
and 2 of the Act run as follows : — 


( g ) Parakh Govardhanbhai Hari- 
bhai v. Rons or das Dulabhdhus (1875) 
12 B. H. C. 51, 57. Tins cast, 
though decided in 1875, was not de- 
cided under Bombay Act for Avoid- 
ing Wagers (Amendment) Act, 
1865, as the agreement sued upon 
was entered into before that Act 
came into operation. The agent’s 
right to recover is, of course, limited 
to payments actuall) made and en- 
forceable liabilities incurred, see 
Mutsaddi Lai- Sew a Ram v. Bhagirth 
(1929) 115 l.C. 424; 10 Lah.LJ. 
522; A.I.R. 1929 Lah. 375, and note 
on s. 222, below. 

(h) Bhola Nath v. Mul Chand 

(1903) 25 All. 639; Debt Sahai v. 
€an#shi Lai (1901) Punj. Rec, no. 
46; Matmg Po Htaik v. Bramadin 
(1929) 7 'Rang. 300; 119 l.C. 740; 
A. I. R. 1929 Rang. 244; Muthu- 
swami v. Veeraswami A. I. R. 1936 
Mad. 486; 70 Mad. L. J. 433; 163 
J*C. 251; Khitendra Nath v. Mada - 
neswar (19 37) 63 Cal, 1234; 169 

29 


l.C. 177; A. 1. R. 1937 Cal. 297. 

. (0 Pringle v, Jafar Khan (1883) 
5 All. 443. 

(/) Subbarava v. Dcvandra (1884) 
7 Mad. 301. 

( k ) Bani Mad ho Das v. Kaunsal 
Kishor Dhusar (1900) -22 All. 452. 

(/) 22 All. 452, supra. 

(m) This Act is still in force 

though the Act for Avoiding Wagers, 
1848, of which it formed part, has 
been repealed, and must be read 
with the present section so far as 
the Bombay Presidency is concern- 
ed: Dayabhai Tribhovandas v. 

Lakhtnichand P ana chand (1885) 9 
Bom. 358, 362; Perosha v, Manekji 
(1898) 22 Bom. 899, 902; Doshi 
T alakshi v* Shah Ujamsi Velst 
(1899) 24 Bom. 227, 232. 

(n) Decided by Sir M, Sausse 
C.J. in the Supreme Court of Bom- 
bay on its Plea Side, on 14th April, 
1859. 

(o) Per Westropp C.J. in Parqkk 
Govardhanbhai Haribhai v. Ransor- 
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Sk 39. Sec. 1: "All contracts, whether by speaking, writing or otherwise 
knowingly made to further or assist the entering into, effecting or carrying 
out agreements by way of gaming or wagering, and all contracts by way 
of security or guarantee for the performance of such agreements or con- 
tracts, shall be null and void; and no suit shall be allowed in any Court of 
Justice for recovering any sum of money paid or payable in respect of any 
such contract or contracts, or any such agreement or agreements as aforesaid.” 

Sec. 2: "No suit shall be allowed in any Court of Justice for recovering 
any commission, brokerage, fee, or reward in respect of the knowingly 
effecting or carrying out, or of the knowingly aiding in effecting or in 
carrying out, or otherwise claimed or claimable in respect of, any such 
agreements by way of gaming or wagering or any such contract as aforesaid* 
whether the plaintiff in such suit be or be not a party to such last-mentioned 
agreement or contract, or for recovering any sum of money knowingly paid 
or payable on account of any persons by way of commission, brokerage, fee, 
or reward in respect of any such agreement by way of gaming or wagering 
or contract as aforesaid.” 

But the transaction in respect of which the brokerage, com- 
mission, or losses are claimed must amount to a wagering agree- 
ment, and it is no answer to a suit by a broker in respect of such 
a claim against his principal that, so far as the defendant was con- 
cerned, he entered into the contracts as wagering transactions with 
the intention of paying the differences only, and that the plaintiff 
must have known of the inability of the defendant to complete the 
contracts by payment and delivery, having regard to his position and 
means. It must, further, be shown that the contracts which the 
plaintiff entered into with third persons on behalf of the defend- 
ant were wagering contracts as between the plaintiff and those third 
persons (p). It has also been held that a deposit paid on a wager- 
ing contract cannot be recovered in a case subject to the provi- 
sions of s. 1 of the Bombay Act, whether the person suing is a 
winner or a loser in the transaction (q). Nor can such a deposit 
be recovered under s. 65 of the Contract Act; “ for if the agree- 
ment was one merely to pay differences, its nature must necessarily 
have been known to the plaintiff and defendant at the time when 
they entered into it, and they must be presumed to have known also 
that it was void ” (r). An agreement to settle differences aris- 
ing out of a nominal agreement for sale which was really a gamble 
is no less void than the original wagering transaction {,*). 

The result therefore is that though an agreement by way of 
wager is void, a contract collateral to it or in respect of a wager- 
ing agreement is not void except in the Bombay Presidency. The 


das Dulabhdhas (1875) 12 B.H.C. 
51, at p. 58. 

( p ) Perosha v. Manekji (1898) 
22 Bom. 899, 907; Sassoon v. Toker - 
sey (1904) 28 Bom. 616; Chimanlal 
Purshottamdas v. Nyamatrai A.I.R. 
1938 Bom. 44; 39 Bom.L.R. 1083; 
173 I.C 205. 

(g) Dayabhai Tribhovandas v. 


Lakhmichand Panachand (1885) 9 
Bom. 358; Ramchandra v. Gctnga~ 
bison (1910) 12 Bom. L. R. 590. 

(r) (1885) 9 Bom. 358, at p. 362. 

(s) Jivanchand Gambhirmal v* 
Laxminarayan (1925) 49 Bom. 689; 
89 I.C. 885; A. I. R, 1925 Bom* 
511. 
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Calcutta High Court (t) has held that a hundi given to a bookmaker g 
in consideration of his withdrawing the inaker’s name from the 
Calcutta Turf Chib and so preventing the maker being posted as 
a defaulter was valid, although the amount of the hundi was the 
same as that of the unpaid bet ; but in Bombay such a hundi would 
be void. In England also before the enactment of the Gaming 
Act, 1892 (55 Viet. c. 9) agreements collateral to wagering con- 
tracts were not void. Thus in Read v. Anderson (») a betting 
agent at the request of the defendant made bets in his own name 
and on behalf of the defendant. After the bets were made and 
lost the defendant revoked the authority to pay conferred upon 
the betting agent. Notwithstanding fhe revocation the agent paid 
the bets, and sued the defendant to recover the amounts thereof. 

It was held, that the defendant having empowered the agent to 
bet in his name, the authority was irrevocable, and that the agent 
was entitled to judgment. The statute of 1892, passed in conse- 
quence of this decision, is almost to the same effect as the Bom- 
bay Act. It is interesting to note that the statute was not passed 
until twenty-seven years after the Bombay Act. It may 
be hoped that in any future revision of the Contract Act the pro- 
visions of the Bombay Act will be incorporated in the present sec- 
tion, so as to render the law uniform on this subject in the whole 
of British India. 

Speculative transactions. — Speculative transactions must be 
distinguished from agreements by way of wager. This distinc- 
tion comes into prominence in a class of cases where the con- 
tracts are entered into through brokers. The modus operandi of 
the defendant in this class of cases is, when he enters into a 
contract of purchase, to sell again the same quantity deliverable at 
the same time in one or more contracts, either to the original ven- 
dor or to some one else, so as either to secure the profit, or to 
ascertain the loss, before the vaida day; and, when he enters into 
a contract of sale, to purchase the same quantity before the vaida 
day. This mode of dealing, when the sale and purchase are to 
and from the same person, has the effect, of course, of cancelling 
the contracts, leaving only differences to be paid. When they are 
to different persons, it puls the defendant in a position vicariously 
to perform his contracts. This is, no doubt, a highly speculative 
mode of transacting business; but the contracts are not wagering 
contracts, unless it be the intention of both contracting parties at 
the time of entering into the contracts, neither to call for nor give 
delivery from or to each other. “ There is no law against specu- 
lation, as there is against gambling” (v). It may well be that 

0) Leicester & Co. v. 5. P. 215; A.I.R. 1929 Rang. 241. 

MuUick (1922) 27 C. W. N. 442; (*) (1887) 13 Q.B.D. 779. 

followed in W. 8 award v. M. M. (v) J. H. Tod v. Lakhmidas 
Mootta (1928) 7 Rang. 263; 119 I.G (1892) 16 Bom. 441, at pp, 44S, 446. 
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H 33/ the defendant is a speculator who never intended to give delivery, 
and even that the plaintiffs did not expect him to deliver; but that 
does not convert a contract, otherwise innocent, into a wager. 
Speculation does not necessarily involve a contract by way of 
wager, and to constitute such a contract a common intention to 
wager is essential (w). It is in cases of the above description 
that “ there is a danger of confounding speculation, or that which 
is properly described as gambling, with agreements by way of 
wager; but the distinction in the legal result is vital 99 (x). This 
modus operand % was adopted by the defendant in Tod v. 
Lakhnddas ( y ), where the dealings were in Broach cotton, Pero- 
sha v. Mmekji (s) where the dealings were in Government paper 
and shares of a spinning and weaving company, and in Sassoon 
v. Tokersey (a), where the dealings were in American futures. In 
all these cases the contracts were entered into through a broker. 
In the first of these cases the contracts were made by bought and 
sold notes, so that the principals would not be brought into con- 
tract with each other until after the bought and sold notes were 
executed. This would at once raise a presumption against the 
existence of a common intention to wager. In the second and third 
cases the contracts were made by the broker with third persons 
in his own name on behalf of the defendant according to the prac- 
tice of the trade. Here the presumption against the existence of 
a common intention to wager is still stronger, for the defendant 
may not know at all with whom the broker had contracted on 
his behalf. The broker may be a sutta broker or a mere agent for 
gambling, but this fact is immaterial, for he is not a contracting 
party, and it is the intention of the contracting parties alone that 
is material in these cases ( b ). In each of the above cases it was 
contended for the defendant that the contracts sued upon were 
wagering contracts, but in each it was held that, though the tran- 
sactions were of a highly speculative character, and though, so 


Bom, 616,621. 

(y) (1892) 16 Bom. 441. 

(z) (1898) 22 Bom. 899. 

(a) (1904) 28 Bom. 616. 

( b ) Perosha v. Manekji (1898) 
22 Bom. 899, 907; Sassoon w, Toker- 
sey (1904) 28 Bom. 616, 624. The 
observation in the judgment in Tod 
v. Lakhmidas 16 Bom. 441, at p. 
446, that the /broker there “was not 
shown to be a sutta broker though 
no doubt a good many of the con- 
tracts he negotiated were settled by 
differences/' does not imply that the 
decision would in any way have been 
affected if the broker had been prov- 
ed to be a sutta broker. 


A fortiori , dealings between stock 
brokers, whose regular course of 
business is periodical settlement of 
differences, are not presumed to be 
wagering agreements: Sirur v. 
Bhamia (1924) 85 I. C. 410; A.I.R. 
1925 Mad. 320. 

(w) Bhagwandas v. Burjorji 
(1917) 45 I. A. 29, 33 ; 42 Bom. 
373; 44 I. C. 284; Kanwar Bhan- 

, Sukha Nand v. Ganpat Rai Ram 
Jiwan (1926) 7 Lah. 442; 94 I.C. 
304; A. I. R. 1926 Lah. 318; Maho- 
med Vatli Patel v. East Asiatic Co. 
(1936) 14 Rang. 347; 164 I.C. 654; 
A.I.R. 1936 Rang. 319; Aya Ram 
v f Sadhu Lai A.I.R. 1938 Lah. 781. 

(x) Sassoon v. Tokersey (1904) 28 
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far as the defendant personally was concerned, lie entered into 3Q„ 
rite contracts as gambling transactions, there was no evidence to 
show that the other contracting party had also the intention to 
gamble. “ The Indian Contract Act in section 30 provides that 
agreements by way of wager are void; but that a transaction may 
fall within this provision of the law there must be at least two 
parties, the agreement between them must be by way of wager, and 
both sides must be parties to that wager ” (c). In the last two 
cases the suit was by the broker as plaintiff to recover from the 
defendant the loss paid by the plaintiff on behalf of the defendant. 

Oral evidence of agreement being by way of wager. — 

Though an agreement in writing may ostensibly be for the purchase 
and sale of goods deliverable on a certain day, oral evidence is 
admissible to prove that the intention of the parties was only to pay 
the difference, the burden of proof, of course, being on the party 
who alleges that it was a wager ( d ). Such “ intention ” is a “ fact ” 
within the meaning of s. 3 of the Evidence Act (see cl. 1, illus- 
tration (d) ), and it may be proved by oral evidence under s. 92, 
proviso 1, of the same Act, as, if proved, it would invalidate the 
agreement under the provisions of the section now under conside- 
ration (c). The same principle has been reiterated in recent cases, 
following the English case of Universal Stock Exchange v. 

Strachan (/). Thus in a Bombay case ( g ) Tyabji J. said: “ In 
order to ascertain the real intention of the parties the Court must 
look at all the surrounding circumstances , and would even go behind 
a written provision of the contract to judge for itself whether such 
provision was inserted merely for the purpose of concealing the 
real nature of the transaction.” And in another Bombay case ( h } 

Jenkins C.J. said : “ The law says that we must find, as best we can, 
the true intention of the parties ; we must not take them at their 
written word, but we must probe among the surrounding circum- 
stances to find out what they really meant. . . We are not, and 
we must not be, bound by the mere formal rectitude of the” docu- 
ments if in fact there lurks behind them the common intention to 
wager, and parties cannot be allowed to obtain from the Courts any 
sanction for their wagers merely because they use a form which is 
not a true expression of their common purpose and intention. The 
[surrounding circumstances] and the position of the parties and 
the history of dealings of this class are legitimate, though not exclu- 


(c) Sassoon v. Tokersey (1904) 
28 Bom. 616, at p. 621. 

(d) Gangadas v. Jekisondas (1923) 
25 Bom.L.R. 520; 73 IX. 1032. 

(e) Anupchand Hemchcmd v. 
Champsi Ugerchand (1888) 12 Bom. 
585, dissenting from Juggemauth 
Sew Bux v. Ram Dyai (1883) 9 Cal. 


791. See also Maganbhai v. Man- 
chhabhai (1866) 3 B.H.CO.C 79. 

(/) [1896] A.C 166. 

( g ) Perosha v. Manekji (1898) 
22 Bom. 899, at p. 903. 

( h ) Doshi Talakshi v. Shah 
Uiamsi Velsi (1899) 24 Bom. 227. 
at p. 230. 
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g 30 sive, matters for our investigation into the true intention of the 
parties.” In a still later case (i) Davar J. said: “What the Court 
has to do is not simply to look at the transactions as they appear 
on the face of them, but to go behind and beyond them, and ascertain 
the true nature of the dealings between the parties by probing into 
surrounding circumstances and minutely examining the position of 
the parties and the general character of the business carried on by 
them.” “ In this class of suits it would be almost idle to expect to 
get at the truth unless the Court takes the widest possible outlook 
consistent with the provisions of the Indian Contract Act ; otherwise 
the result would be that the statute could be violated with impunity 
by the simple and habitual device of cloaking wagers in the guise of 
contracts” (/). Thus the conduct of the parties in the matter of 
the transaction in question is relevant, for if no delivery is asked 
for or offered, the presumption is that the transaction was a wager 
on the rise or fall of the market ( k ). There can be no question of 
a wager, if a substantial part of the goods has been delivered (/). 
In Motilal v. Govindram (w), the fact that the plaintiff took the 
panch rate as the measure of his damages, and not the market rate, 
was held to be a plain indication that the parties never intended to 
give and take delivery. The means and ability of the parties to 
perform the contract in question are also relevant (n). The general 
character of the plaintiff's business is also material, for if it appears 
that the normal and regular course of the plaintiff's transaction was 
to pay and receive differences only, the presumption is that the 
transaction in question was merely a bargain for differences. This 
presumption was applied in a case where the plaintiff dealt in several 
lacs of Government paper, and the evidence showed that he neither 
delivered nor received Government paper except on one single 
occasion just before he brought the suit ( o ). It was also applied 
in a case where the plaintiff's transactions in linseed amounted to 
about 350,000 cwts. in two years, and the only linseed actually deli- 
vered during that period was 2,219 cwts., and that, too, under 
exceptional circumstances (/>). To determine the general character 
of the plaintiff's business, the Court ought to inquire how other 
contracts that may have been entered into by the plaintiff with the 
same defendant, or even with third parties, and relating to the goods 


(i) Hurmukhrai v. Narotamdas 
<190 7) 9 Bom.L.R. 125, at p. 137. 

(/) Per Bachelor J. in Motilal v. 

1 Govindram (1906) 30 Bom. 83, at 
p. 99. 

( k ) Motilal v. Govindram (1906) 
30 Bom. 83, 95; Eshoor Doss v. 
Vmkatasubba Rau (1895) 18 Mad. 
306, 309. 

(l) Shew Kissm Mohata v. Man- 
galchand Maho A,I.jR. 1941 Cal. 
341; 45 C.W.N. 476; 195.I.C. 885. 


(w) (1906) 30 Bom. 83,%. 

(n) Kong Yee Lone & Co. v. 
Lowji Nanjee (1901) 29 Cal. 461, 467, 
469; Kesarichand v. Merwanjee 
(1899) 1 Bom.L.R* 263, 264; Pera- 
sha v. Manekji (1898) 22 Bom. 899, 
907. 

( 0 ) Eshoor Doss v. Venkatasubba 
Rau (1895) 18 Mad. 306, 308, 309. 

(p) Motilal v. Govindram (1906) 
30 Bom . 83, 93. 
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in question, were previously performed by the plaintiff, whether B. 80 
by payment of differences or by delivery of goods. Thus where it 
appeared that at the vaida for which the contracts in, question had 
been made the plaintiff had neither given nor taken any delivery 
of any cotton, it was held that the evidence tendered by the plaintiff 
to show that at other vaidas he had given and taken delivery of 
cotton was admissible, and that the lower Court was wrong in 
excluding this evidence ( q ). Upon the same principle, evidence is 
admissible to show that in the case of a particular class of contracts, 
or of contracts relating to a particular commodity, the normal course 
of dealing is to pay differences only. Thus in Motilal v. 

< Govindram (r), where the question was whether certain forward 
contracts between two Marwari firms for the sale and delivery of 
linseed were gambling transactions, evidence was admitted which 
showed that contracts of similar form were commonly made in the 
Marwari bazar in Bombay in Samvat 1957 with no intention of 
giving or taking delivery of linseed, but with the sole object of 
gambling in differences. This evidence was objected to on the 
ground that it was res inter alios acta f but the objection was over- 
ruled, Bachelor J, observing, “ In admitting this evidence as to the 
real character of precisely similar agreements made under the same 
conditions of time and place and circumstances I do not think that 
I am straining the provisions of the Evidence Act, e.g s. 7 (j), 
and I may call in aid a passage from the judgment of Jenkins C.J. 
in Doshi Talakshis case (t) ; there the learned Chief Justice, in 
speaking of the 4 surrounding circumstances 1 of the agreements in 
that case, says that these circumstances * and the position of the 
parties and the history of dealing of this class are legitimate, though 
not exclusive, matters for our investigation into the true intention 
of the parties/ ” In Doshi Talakshi's case, it will be remembered, 
the question was whether certain contracts entered into in Dholera 
for the sale of Broach cotton and the delivery thereof in Bombay 
were wagering contracts, and evidence was admitted to show that, 
with one doubtful exception, no contracts similar to those in the 
suit were completed otherwise than by payment of differences. In 
Sassoon v. Tokcrsey (u) evidence was admitted which showed 
that under contracts for the sale and purchase of American cotton 
incorporating the rules of the Liverpool Cotton Association deli- 
very does take place to a considerable extent. 

Wagering Policies. — The cases of life insurance and marine 
insurance afford illustrations of another variety of wagering con- 
tracts. In England a policy of insurance on the life of a person in 

(q) Chandulal v. Sidhruthrai (facts in issue) happened, are rete- 

(1905) 25 Bom. 291. vant.” 

(r) (1906) 30 Bom. 83, 92. </) (1899) 24 Bom. 227, at p. 231. 

(s) "Fact* which . . . constitute (u) (1904) 28 Bom. 616, 621 
the* state of things under which they 
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S. 80 . which the insurer has no interest is void by the Life Assurance Act, 
1774 (14 Geo. III. c. 48). That Act forbids insurance “on the 
life or lives of any person or persons or on any other event or events 
whatsoever wherein the person or persons for whose use, benefit, 
or whose account such policy or policies shall be made shall have no 
interest or by way of wagering or gaming/’ This statute does not 
appear to apply to British India (v). 

In Alamai v. Pos\ithte Government Security Life Insurance 
Co. (w) the High Court of Bombay held that in India an insurance 
for a term of years on the life of a person in whom the insurer had 
no interest w'as void under this section. In that case the defen- 
dant company issued a policy for a term of 10 years for Rs. 25,000 
on the life of Mehbub Ri, the wife of a clerk in the employ of the 
plaintiff’s husband. About a week after Mehbub Bi assigned the 
policy to the plaintiff. Mehbub Bi died a month later, and the 
plaintiff as assignee of the policy sued to recover Rs. 25,000 from 
the defendants. It was held on the evidence that the policy was 
not effected by Mehbub Bi for her own use and benefit, but had 
been effected by the plaintiff’s husband for his own use and benefit, 
and that it was void as a wagering transaction, he having no interest 
in the life of Mehbub Bi. 

In a somewhat later Madras case (#) the plaintiff lent a sum 
of money to the defendants on the risk of a ship belonging to them. 
On 3rd August, 1896, the defendants passed a writing to the 
plaintiff which, after reciting the loan on the risk of the ship “ now 
under sail to Nicobars ” from Negapatam, provided for the payment 
by the defendants to the plaintiff on 20th March, 1897, of the loan, 
with interest thereon at the rate of 18 per cent, per annum, if the 
ship returned safe to Negapatam after completion of her voyage, 
but that if she did not return the plaintiff lost his money. The ship 
had left Negapatam on 23rd July, 18%, and was lost at sea three 
days later. In a suit by the plaintiff to recover the amount of the 
loan on the ground that the ship was lost before the date of the 
agreement, it was held that the agreement was by way of wager and 
void under this section. Davies J. said that agreements similar to 
this were in vogue in England up to the time of the passing of 19 
Geo. II. c. 37 under the names sometimes of fdenus nauticuni ajnd 
sometimes usura maritime, but as they were considered to give an 
opening for usurious and gaming contracts, they were forbidden 
by that statute. 

Promissory note for debt due on a wagering contract. — 

Agreements by way of wager being void, no suit will He on a pro- 
missory note for a debt due on a wagering contract. Such a note 


(v) It is not in the Collection of (w) (1898) 23 Bom. 191, 

Statutes relating to India, published (x) Vappakandu Marakayar v. 

by the Government of India, in 1935 Annamalai Chetti (1901) 25 Mad. 561. 
— *40, in four volumes. * 
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mtist be regarded u as made without consideration ** ; for “ a contract S. SO. 
which is itself null and void cannot be treated as any consideration 
for a promissory note ” (y). 

Suit to recover deposit. — The prohibition contained in this 
section as regards the recovery of money deposited pending the 
event of a bet applies only to the case of winners. The winner of 
a wager or a bet cannot sue to recover the amount deposited by the 
loser with the stake-holder, but it is quite competent to the loser to 
recover back his deposit before the stake-holder has paid it over to 
the winner ( 2 ). In a case, however, governed by the provisions of 
Bombay Act for Avoiding of Wagers (Amendment) Act, 1865, 
even a loser cannot recover back the deposit (a). 

Lotteries. — S. 294a of the Indian Penal Code makes it penal 
to keep any office or place for the purpose of drawing any lottery 
not authorised by Government or to publish any proposal to pay any 
sum, or to deliver any goods, or to do or forbear doing anything 
for the benefit of any person on any event or contingency relative 
or applicable to the drawing of any ticket, lot, number, or figure in 
any such lottery. 

Before the enactment of this section of the Code, lotteries not 
authorised by Government were prohibited in India by the Private 
Lotteries Act, 1844. The Act declares all such lotteries “ common 
and public nuisances and against law.” The Act was repealed by 
the Indian Penal Code Amendment Act, 1870, and in its place 
s. 294a was inserted in the Code (see s. 10 of the amending Act). 

Where a particular association is authorised by the Govern- 
ment of India by a letter to hold a lottery, the effect is that no 
prosecution would lie under the criminal law. But a sale or pur- 
chase of a ticket in such a lottery will still be a wagering contract 
under this section as well as under the Bombay Act ; for the Gov- 
ernment cannot by a letter overrule the Central Act or the Acts 
of the Provincial Legislature ( b ). 


(y) Trikctm Damodhar v. Lala 
Amirchand (1871) 8 B.H.C.A.C. 
131. See also Doshi Tcilakshi v. 
Shah Vjamsi Velsi (1899) 24 Bom. 
227; Perosha v. Matiekji (1898) 22 
Bom. 899; Kong Yee Lone & Co. 
v. Lowjec Natijee (1901) 28 1. A. 
239 ; 29 Cal. 461. In England the 
law is complicated by a series of 
statutory provisions and various de- 
cisions thereon which have some- 
times had unexpected results. It 
seems better, on consideration, to say 
nothing of them here. 

(#) Of course not after payment: 
Marnig Po Hmein v. Maung Aung 
Mya (1925) 3 Ran. 543 ; 93 I.C. 105; 
30 


A.I.R, 1926 Rang. 48; RatnakaUi 
Guranna v. Vachaiiptt M Appalanaidu 
A.I.R. 1928 Mad. 434; 109 I. C 
377; nor will the Court discuss the 
correctness of the umpire's decision: 
ib 

(a) Ramachandra v. Gangahison 
(1910) 12 Bom.L.R. 590; Dayabhai 
Tribhovmdas v. Lakhmichand Pana- 
chand (1885 ) 9 Bom. 358. English 
decisions to the same effect are col- 
lected in Burge v. Ashley and Smith 
[1900] 1 Q.B. 744. 

(b) Dorabji Tata v. Bance (1918) 
42 Bom. 676; 41 I.C. 869. The lot- 
tery in this case was a War Loan 
lottery. 
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8, SO. What is a Lottery ? — “ Lotteries ordinarily understood are 

games of chance in which the event of either gain or loss of the 
absolute right to ^ prize or prizes by the person concerned is made 
wholly dependent upon the drawing or casting of lots, and the 
necessary effect of which is to beget a spirit of speculation and 
gaming that is often productive of serious evils.” It was so stated 
in a Madras case (c) where an agreement was entered into between 
twenty persons whereby it was provided that each should subscribe 
Rs. 200 by monthly instalments of Rs. 10, and that each in his turn, 
as determined by lot, should take the whole of the subscriptions for 
one month. The defendant contributed Rs. 10 every month for a 
period of ten months, and in the tenth month he got his lot of 
Rs. 200. Thereupon a bond was taken from him by the plaintiff, 
who was the agent in the business, for the remaining Rs. 100 in 
order to ensure the future regular payment of monthly instalments 
for the further period of ten months. In a suit upon the bond it 
was contended that the transaction was illegal as being a lottery 
within the meaning of the Private Lotteries Act, 1844, and that the 
suit therefore could not be maintained. It was held that the tran- 
saction did not amount to a lottery. The Court said ; “ Here no 
such lottery appears to have taken place. It is not the case of a 
few out of a number of subscribers obtaining prizes by lot. By the 
arrangement all got a return of the amount of their contribution. 
It is simply a loan of the common fund to each subscriber in turn, 
and neither the right of the subscribers to the return of their contri- 
butions nor to a loan of the fund is made a matter of risk or specu- 
lation. No loss appears to be necessarily hazarded, nor any gain 
made a matter of chance.” A “ chit fund ” plan under which all 
subscribers are repaid their capital by a fixed date, though some 
determined by lot get more and sooner, is not a lottery ( d ). 


(c) Kamakshi A chari v. Appavu 
Pillai (1863) 1 M.H.C. 448. 

( d ) Narayana Ayyangar v. Vella - 
chami Ambalam (1927) 50 Mad. 698; 
103 I.C. 318; A.I.R. 1927 Mad. 
583. For curious case in which 
members subscribed for the pur- 


pose of obtaining a gramophone a 
week, the weekly winner to be ascer- 
tained by lot, until all were supplied, 
see Venkataranmna v. Ketti Sanya- 
sayya A.I.R. 1934 Mad. 136; 66 
Mad. L. J. 76; 149 I.C 489. The 
scheme was held not to be a lottery. 



CHAPTER III. 

Of Contingent Contracts. 

31. A “contingent contract” is a contract to do or S. 31. 
not to do something, if some event, col- 
*ract^defin^. con " lateral to such contract, does or does 
not happen. 

Illustration . 

A. contracts to pay B. Rs. 10,000 if B/s house is burnt. This is a 
contingent contract. 


Of the section in general. — This short chapter of the Act 
appears to be the original work of the Legislative Department. There 
are some clauses on the subject in the draft prepared in England, 
but their language is quite different. We do not know why the 
word “ contingent,” familiar to English lawyers only in the law of 
real property, was preferred to “ conditional.” A promise is said 
to be absolute or unconditional when the promisor binds himself 
to performance in any event, conditional when performance is due 
only on the happening of some uncertain event in the future, or 
if some state of facts not within the promisor's knowledge now 
exists. Some learned authors extend the name of conditional to 
promises to be performed only after a lapse of time (a) ; but this, 
with great respect, seems not correct, for the lapse of time cannot 
be .regarded as uncertain or contingent. Some deny it to con- 
tracts dependent on the present existence of unknown facts, but 
this also seems untenable : an unknown present fact is as uncertain 
for the contracting parties as any future event ( b ). 

In the text of the Act the words " some event collateral to 
such contract ” are not very clear. They seem on the whole to 
mean that the event is neither a performance directly promised 
as part of the contract, nor the whole of the consideration for a 
promise. Thus, if I offer a reward for the recovery of lost goods, 
there is not a contingent contract ; there is no contract at all unless 
and until some one, acting on the offer, finds the goods and brings 
them to me. So, if I tell B. I will pay him Rs. 1,000 if he marries 
€., this is not a contingent contract but merely an offer which 
will become a contract if, without any revocation of it in the mean- 

fa) So Leake on Contracts, 8th (b) See Holmes, The Common 
ed., Part HI., chap, ii., p. 474. Law, 304, 329. 
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s. a. time, B. does marry C. ; and therefore illustration (c) to s. 32, 
and the illustration to s. 34 below, must be read as implying that 
the agreement is made for some present and independent con- 
sideration. Again, a contract to pay a man fona piece of work 
is very commonly made on the terms that he is to have no pay till 
the work is all done; but the completion of the work, being the 
very thing contracted for, is not collateral to the contract, and the 
contract is not properly said to be contingent, though the per- 
formance of the work may be, and often is, a condition precedent 
to the payment of the wages. 

The illustration to the section is the ordinary one of a con- 
tract of fire insurance. All contracts of insurance and indemnity 
are obviously contingent. So are many other kinds of contracts 
in both great and small matters. A wager is a contingent agree- 
ment, but s. 30 prevents it from being a contract. A contract 
between A. and Z. that if A. succeeds in his suit with regard to 
certain land in the possession of Z. he shall purchase the land 
from Z. for Rs. 300 is contingent (r). This, however, is not the 
common type of contract. A contract to supply a man, in 
return for a fixed payment, with extracts of newspaper articles 
or paragraphs relating to a given subject which may appear during 
a given time is contingent ; for the duty arises only if and when 
such matter is published in one of the journals contemplated by 
the parties. Here the contingent events do not in any necessary 
or probable wav depend on the promisor’s will : but in many 
cases — as, for example, a sale on approval — the contingency may 
depend on an act of discretion to be exercised by him. 

Contingency dependent on act of party. — The distinction 
just now mentioned requires some further explanation. Words of 
promise amount to no promise at all if their operation is expressed 
to be dependent, in terms or effect, on the mere will and pleasure 
of the promisor, as if a man says that for a certain service he will 
pay whatever he himself thinks right or reasonable ( d ). But the 
operation of a promise may well be dependent on a voluntary act 
other than the mere declaration of the promisor’s will to be bound. 
The act may be that of a third person ; thus a promise to pay what 
A. shall determine is perfectly good. The fact may also be that 
of the promisor himself, so long as it is not an act of mere arbi- 
trary choice whether he will be bound or not, as in the common 
case of goods being sold on approval, where the sale is not com- 
pleted until the buyer has either approved the goods or kept them 
beyond the time allowed for trial (c). So, in the case of goods- 
to be manufactured to* order, it may be a term of the contract that 
the work shall be done to the customer's approval, and then the 

(c) Ismal v. Daudbhai (1900) 2 & N. 315; 118 R.R. 462. 

Bom.L.R. 118. (e) Elphick v. Bames (1880) 5 

( d ) Roberts v. Smith (1859) 4 H. CP.D. 321. 
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customer's judgment, acting u bona fide and not capriciously,” is S. 31* 
decisive (/). On the same principle, if a clause in a contract pror 
vides that a party's disability to perform his promise shall be a 
cause for annulling the contract but shall give no remedy in dama- 
ges, this does not apply to a disability brought about by the pro- 
misor's own conduct ( g ). A builder's right to recover for his 
work is often made conditional on the architect certifying that the 
work has in fact been done and properly done, and such a con- 
dition is good ( h) : Payment of a policy of insurance may be 
conditional on proof of the claim satisfactory to the directors of 
the insurance company being furnished; this means such proof as 
they may reasonably require (i). 

The English authorities were considered, and the principle ap- 
plied by the High Court of Madras in Secretary of State for India 
v. Arathoon ( j ). The plaintiff had entered into a contract to sup- 
ply Government with a certain quantity of timber. One of the 
terms of the contract was that the timber should be of unexcep- 
tionable quantity and should be liable to be rejected if not approved 
by the Superintendent of the Gun Carriage Factory, for which it 
was required. The timber tendered was not approvd by the Super- 
intendent, and was accordingly rejected. The plaintiff sued for 
breach of the contract, contending that the timber which he ten- 
dered answered the description in the contract. It was not alleg- 
ed that the Superintendent failed to exercise a judgment in regard 
to the suitability of the wood. The lower Court held that, the 
Superintendent being substantially a party, his judgment could not 
be regarded as conclusive, and that it was open to the plaintiff to 
show that his tender ought to have been accepted, but the Madras 
High Court reversed this decision, holding that it was not open 
to the plaintiff to question the reasonableness of the Superintendent’s 
disapproval. Innes, Offg. C. J. said : “ The rule of the Civil Law 
that a condition the happening of which is at the will of the party 
making it is null and void as being destructive of the contract (Dig. 

XLV. Tit. 1, 108) probably relates to [cases] where the promisor 
is not bound to exercise a discretion, as a promise by one to give 
* if I am so minded,’ for sales and other contracts on a condition 
the happening of which was entirely subject to the result of a 


(/) Andrews v. Belfield (1857) 
2 C.B.N.S. 779; f09 R.R. 885. 

(g) New Zealand Co . v. Societe 
dcs ateliers et chantiers de France' 
11919] A.C. l; Chunilal Dayabhai 
& Co. v. Ahmedabad Fine Spin- 
ning frc. Co. (1921) 46 Bom. 806; 
67 I.C. 223; Ckotala! v. Champsey 
Umusey & Sons (1922) 24 Bom.L.R. 
877; 75 IX. 233. 

y W Morgan v. Bimie (1833) 9 


Bing. 672; 35 R. R. 65; Clarke v. 
Watson (1865) 18 C.B.N.S. 278;' 144 
R.R. 491, 

(i) Braunstein v. Accidental Death 
Insurance Co. (1861) l B. & Si 782; 
124 R.R. 745. 

0) (1879) 5 Mad. 173. Here, as 
too frequently in India, failure to 
report the argument has made the 
judgments obscure. 
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jj 8 gi # §2. mental process of discrimination on the par{ of one party were un- 
doubtedly recognised as valid. (See Dig. XVIII. Tit 1, D# Cow~ 
trahenda Emtione\ see also Pothier, Part I, chap. i. art iii. s. 7.) 
At all events, it is not a rule of the Indian law of contracts, and 
it may be doubted if it is a rule of the English law.” If this 
means that the Common Law will give effect to a merely illusory 
promise, it is not correct ; but that which 11 is not a rule of the 

Indian law of contracts ” seems to be the Civil Law not as the 

learned Judge himself thought it was but as some one else had 
suggested. There does not appear to be any real difference here 
between English and Roman law ( k ). 

Conversely the operation of penal clauses in a contract may 
be made to depend not only on some default of one party, but on 
the decision of a person appointed by the other party that a de- 
fault contemplated by the contract ha$ taken place. In Aghore 
Nath Banncrjee v. Calcutta Tramways Co. (/), a conductor on 
taking service with the defendant company deposited a sum of 
money with them as security for the performance of his duties 
subject to the condition that the deposit should be forfeited if 

there was any dereliction of duty on his part, as to which the 

certificate of the company's manager was to be conclusive. In 
a suit by the conductor to recover the amount of his deposit the 
Court held that he was bound by the certificate of the manager, 
and that the manager was no more the company than the engineer 
or architect who is constituted the arbitrator, under a contract for 
works, to settle disputes as to extras or penalties is identical with 
the person or body for whom the work is done. The case, how- 
ever, was argued and decided on s. 28. 

In some kinds of contracts, especially for the sale or letting 
of immovable property, clauses are commonly inserted expressly 
giving one or both of the parties an option to rescind the contract 
* in specified events. In such cases, and in other cases where there 
is a complete and active obligation from the first, though subject 
to be defeated by matter subsequent, it does not seem that the 
contract can properly be called contingent. 

32 . Contingent contracts to do or not to do any- 
Enforccmem o thing if an uncertain future event hap- 

on n *rn CtS event CO hS?S- pen s cannot ^ enforced by law unless 
m- and until that event has happened. 

If the event becomes impossible such contracts be- 
come void. 


(k) Muttusami Ayyar J. in his 
following judgment, quoted a not 
very clear illustration, as from 
WindschekTs Pandekten, which we 
have been unable to identify in that 


author's text. 

(/) (1885) 11 Cal. 232; cited in 
the commentary on s. 28, “ Exoep - 
tion 1" ante. 
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Illustrations. 8l. 32-34 

(a) A. makes a contract With B, to buy B *s horse if A. survives CL 
This contract cannot be enforced by law unless and until C. dies in A.'s 
lifetime. 

(b) A, makes a contract with B. to sell a horse to B. at a specified 
price, if C. f to whom the horse lias been offered, refuses to buy him. The 
contract cannot be enforced by law unless and until C. refuses to buy the 
horse. 

(c) A. contracts to pay B. a sum of money when B. marries C. C* 
dies without being married to B. The contract becomes void. 


There are some cases which may be dealt with either under 
this section or s. 56, for it may be equally true to say that per- 
formance of a material part of the contract has become impossi- 
ble, and that the contract was made on the contingency of an 
event which has become impossible; or it may be hard at first 
sight, at any rate, to say which section is the more applicable* 
See notes on s. 56, below, and Krcll v. Henry (m), where a con- 
tract to hire the use of a room in London to view the intended 
coronation procession of June, 1902, was held, m effect, to be 
conditional on the procession taking place. 

Whether a contract is of die kind specified in this section may 
be a question of fact or construction. In one case where this sec- 
tion was relied upon the Privy Council held on the construction of 
the document that it operated as an unconditional undertaking on 
the defendant’s part to procure a loan and out of the loan to re- 
pay the money due to the plaintiff («). 

33 . Contingent contracts to do or not to do any- 
thing if an uncertain future event does 
contracts'* 111 contingent not happen can be enforced when the 
on an event not hap- happening of that event becomes impos- 
sible, and not before. 


Illustration. 


A, agrees to pay B. a sum of money if a certain ship does not return. 
The ship is sunk. The contract can be enforced when the ship sinks. 

34 . If the future event on which a contract is con- 


tingent is the way in which a person will 
act at an unspecified time, the event shall 
be considered to become impossible when 
such person does anything which ren- 
ders it impossible that he should so act 
within any definite time, or otherwise than under further 
contingencies. 


When event on 
which contract is 
contingent to be 
deemed impossible, if 
it is the future con- 
duct of a living per- 
son. 


(m) f 1903] 2 K.B. 740. Shapnrji (1912) 39 LA. 152; 36 

(») Vissmji Sons & Co. v. Bom. 387. 
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•ft 84, -88. Illustration. 

A. agrees to pay B. a sum of money if B. marries C. C. marries D. 
The marriage of B. to C. must now be considered impossible, although it 
is possible that D. may die and that C. may afterwards marry B. 


Sections 32 ^nd 33 cannot be made plainer by any commentary* 
S. 34 is in accordance with very old English authority. A man 
who has contracted to sell and convey a piece of land to A. on a 
certain date breaks his contract by conveying it to Z. before that 
date, though he might possibly get the land back in the mean- 
time (o). English cases on conditional gifts in wills ought not to 
be cited in this connection the rules applicable to the construction 
of wills being in some respects peculiar. The illustration to the 
section, in which it must be assumed that A/s agreement is made 
for some distinct consideration, as* otherwise it would be merely 
a proposal, may therefore be taken as declaring the Common Law. 
The application of the present section, or any section in this group, 
must obviously depend on the special facts and the construction of 
the contract ( p ). 

35. Contingent contracts to do or not to do any- 

When contract* be- ^ a specified uncertain event hap- 

come void which are pens within a fixed time become void if, 

SSSTrf Specified at the expiration of the time fixed, such 
went within fixed event has not happened, or if, before 
t!,nc the time fixed, such event becomes im- 

possible . 

Contingent contracts to do or not to do anything if 
a specified uncertain event does not 
happen within a fixed time may he en- 
forced by law when the time fixed has 
expired and such event has not hap- 
pened or, before the time fixed has ex- 
pired, if it becomes certain that such event will not 
happen. 

Illustrations. 

(a) A. promises to pay B. a sum of money if a certain ship returns 
within a year. The contract may be enforced if the ship returns within the 
year; and becomes void if the ship is burnt within the year. 

(b) A. promises to pay B. a sum of money if a certain ship does not 
return within a year, The contract may be enforced if the ship does not 
return within the year, or is burnt within the year. 


When contracts 
may be enforced 
which arc contingent 
on specified event not 
happening within fix- 
ed time. 


(o) Choke J., Y. B. 21 Ed, IV. 6 All. 472; 89 I.C. 438; A. I. R. 

55, 1>1* 26. 1925 All 658; 23 A11.L.J. 608. 

(p) Jampur Sugar Factory , In rt, 
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S©. Contingent agreements to do or not to do any- 8. 36. 

Agreements contin- tWn g’ ™ impossible CVOllt happen?, 

Rent on impossible are void, whether the impossibility 1 #! 
events vo«d. the event is known or not to the par* 

ties to the agreement at the time when it is made. y 

Illustrations . 

(a) A. agrees to pay B, 1,000 rupees if two straight lines should enclose 
a space. The agreement is void (7). 

(b) A, agrees to pay B. 1,000 rupees if B. will marry A/s daughter 
C. C was dead at the time of the agreement. The agreement is void. 

The two last foregoing sections explain themselves, Befote 
leaving this chapter we may note that somewhat similar provisions 
as to transfers of property made subject to conditions occur in the 
Transfer of Property Act, 1882; see especially ss. 25 — 34. A com 
ditional transfer of property, though it may be, and often is, made 
in pursuance of a contract, is not, of course, itself a contract. It 
was therefore necessary to lay down distinct and independent, 
though more or less analogous, rules for such transactions (r). 


{7) This does not seem a very 
happy illustration in the light of 
modern geometry; not to say that 
geometrical relations have nothing 
to do with time. 

(r) Qu. whether e.g. Asvath v. 


Chimabai (1925) 27 Bom.L.R. 1246; 
91 I.C. 330; A.I.R. 1926 Bom. 107 
(question whether conveyance was 
■conditional sale or mortgage) has 
anything to do with the Contract 
Act 


31 



CHAPTER IV. 

Of the Performance of Contracts. 

Contracts which must he performed. 

S. 87. 37. The parties to a contract must either perform, 

or offer to perform, their respective pro- 
par ' mises, unless such performance is dis- 
pensed with or excused under the pro- 
visions of this Act, or of any other law. 

Promises bind the representatives of the promisors in 
case of the death of such promisors before performance 
unless a contrary intention appears from the contract. 

Illustrations. 

(a) A. promises to deliver goods to B on a certain day on payment of 
Rs. 1,000. A. dies before that day. A.’s representatives are bound to 
deliver the goods to B., and B. is bound to pay the Rs. 1,000 to A ’s 
representatives. 

(b) A. promises to paint a picture for B. by a certain day, at a certain 
price. A. dies before the day. The contract cannot be enforced either 
by A ’s representatives or by B 


Performance and discharge. — A contract, being an agreement 
enforceable by law (s. 2, above) creates a legal obligation, which 
subsists until discharged. Performance of the promise or promises 
remaining to be performed is the principal and most usual mode 
of discharge, but there are several others. Accordingly the usual 
method of approved text-writers is to make the discharge of con- 
tract a main head of the subject, and treat of performance and 
other ways of discharge, such as agreement of the parties, breach 
of the contract, and operation of law, under distinct chapters or * 
subdivisions, as may be seen in the works of the late Mr. Leake 
and of Sir W. Anson. This Act, for some reason which does 
not appear, has made “ The Performance of Contracts ” the prin- 
cipal title, with the somewhat curious result of including under it 
a group of sections (62 — 67) on “ Contracts which need not be 
performed.” Whatever may be the merits of this innovation, 
elegance is not one of them. It is sufficient for practical pur- 
poses, however, if the law is intelligently stated in some kind of 
coherent order. The sections (SI — 58) on the Performance of 
Reciprocal Promises really belong to the head of Interpretation, 
which is not separately dealt with by the Act. 
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This section has some resemblance to a clause of the original g. 8T, 
draft J cl. 30), which, however, seems rather intended to define 
What performance is sufficient than to lay down any duty Of pt$+ 
fotmance in general. As to performance by an agent, see s. 40, 
below. The rule of the Common Law which is here affirmed in the 
second paragraph was stated in England in 1869 by Willes J., a 
judge of very great learning and authority : ** Generally speaking, 
contracts bind the executor or administrator, though not named. 

Where, however, personal considerations are of the foundation of 
the contract, as in cases of principal and agent, and master and 
servant, the death of either party puts an end to the relation (a) ; 
and, in respect of service after the death, the contract is dissolved, 
unless there be a stipulation express or implied to the contrary ” (fi). 

Such personal considerations as are here mentioned "extend, 
as shown by illustration (b) to the present section, to contracts in- 
volving special personal confidence or the exercise of special skill 
(cp. s. 40, below). They do not extend to mere exercise of ordi- 
nary discretion. The executors of a man who has ordered goods 
deliverable by instalments under a continuing contract may be 
bound to accept the remaining instalments, for the duty or dis- 
cretion of seeing that the goods supplied are according to contract 
does not require any personal qualification (c). And generally the 
Court will not invent exceptions to the general rule which are not 
expressed or apparent from the nature of the contract. 

Succession to benefit of contract. — Neither the present sec- 
tion nor anything else in the Act lays down any rule as to the 
manner in which or the extent to which persons other than the 
original promisee may become entitled to enforce a promise. 

Generally the representatives of a deceased promisee may en- 
force subsisting contracts with him for the benefit of his estate. 

It is no real exception to this rule that in some cases the nature 
of the contract is in itself, or may be made by the intention of the 
parties, such that the obligation is determined by the death of the 
promisee. The most obvious example is the contract to marry in 
the Common Law. Another more seeming than real exception is 
where performance by the other party is conditional on some per- 
formance by the deceased which was not completed in his life- 
time and is of such a personal character that performance by his 
representatives cannot be equivalent. An architect’s Executor, for 
example, cannot insist on completing an unfinished design, even if 
he is a skilled architect himself,; and accordingly he cannot fulfil 
the conditions on which payment, or further payment, as the case 


(a) The use of “ relationship ” as 
equivalent to “ relation " in this 
sense has been common for several 
year*, bat is improper. Willes J. 
would certainly not have approved 


it. 

( b ) Farrow v. Wilton, L.R. 4 
C.P. 744, at p. 746. 

(c) Wentworth v. Cock (1839> 
10 A. & E. 42; 50 R.R, 316. 
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& 37* fnay be, would have become due. But a builder’s executors may 
be entitled and bound to perform his contracts for ordinary build- 
ing work, for they have only to procure workmen of ordinary com- 
petence, and similarly in other cases. It is to be remembered $iat 
all rules of this kind are in aid of the presumed intention of the 
parties, and if the parties have expressed a special intention it 
must prevail. 

Payments actually earned and due to a man before his death, 
though for services of a confidential or personal kind, are a por- 
tion of his estate as much as any other debts, and accordingly his 
representatives succeed to his right of action for them, and may 
recover them. This is indeed, as a general proposition, elemen- 
tary, though doubts may be raised on particular facts as to what 
were exactly the rights acquired by an original contracting party 
in his lifetime (d). The same rule applies to rights of action for 
conventional damages or penalties (c). But a cause of action for 
damages for injuries of a merely personal nature, though arising 
out of a breach of contract, cannot be sued upon by or against exe- 
cutors (/). 

J* The English law on this subject has now been substantially 
^altered by the Law Reform (Miscellaneous Provisions) Act, 1934, 
which provides that on the death of any person, all causes of action 
(with four exceptions, all relating to tortious or wrongful acts 
3 **d not here material) subsisting against or vested in him are to 
^survive against, or for the benefit of, his estate. Where damage has 
bqjsm suffered by reason of any act or omission which would have 
^ven rise to a cause of action against a person, if he had not died 
before or at the same time as the damage was suffered, a cause of 
action is deemed for the purposes of the Act to have been subsist- 
ing against him before his death in respect of that act or omission. 
But no claim for exemplary damages with survivor and in the case 
of breach of promise of marriage damages recoverable are limited 
to such damage, if any, to the estate as flows from the breach ( g ). 


( d ) Stubbs v. Holywell R . Co. 
(1867) L.R. 2 Ex. 311. The argu- 
ment for the defendant was that the 
contract was really entire, and the 
payment by instalments only a mat- 
ter of convenience, and that the full 
performance of the contract had be- 
come impossible by the original 
party's death. But such an argu- 
ment could be maintained only by 
showing that in his lifetime he could 
not have sued for any instalment 
until he had done the whole of the 
work, which would reduce the con- 
tract to an absurdity. His death 


put an end to the contract, but did 
not destroy rights of action which he 
had already acquired. 

(e) Beckham v. Drake (1849) 2 
H.L.C, 579; 8i R.R. 301. 

(/) See the Indian Succession 
Act, 1925, s. 306. 

(g) 24 & 25 Geo. 5, c. 41, s. 1. 
For breach of promise of marriage 
cases under the earlier law see 
Chamberlain v. Williamson (1814) 
2 M. & S. 408; 15 R.R. 295; Finlay 
V. Chimey (1888) 20 Q.B.D, 494; 
Quirk v. Thomas 119151 1 
798. 
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" Although a right of action for not marrying or not caring, S. 37. 
in breach of an agreement to marry or cure, would not generally 
pass to die assignees Jin bankruptcy], I conceive that a right to 
a sum of money, whether ascertained or not, expressly agreed to 
be paid in the event of failing to marry or to cure, would pass ” (to). 

The rights of an insolvent debtor’s assignees to sue on his 
contracts depend, of course, on statute ; but in the absence of more 
specific provisions they are governed by the same principles as 
an executor’s. 

A covenant in a deed of sale giving an option of pre-emption 
without any limit of time to the vendor and his heirs from the 
purchaser and his heirs is void as offending the rule against per- 
petuities (t). 

Assignment of contracts. — Broadly speaking, the benefit of 
a contract can be assigned, but not the burden, subject to the 
same exception of strictly personal contracts that has been men- 
tioned as affecting the powers and duties of executors. The prin- 
ciples were rested in our own time by the Court of Appeal in 
England: "Neither at law nor in equity could the burden of a 
contract be shifted off the shoulders of a contractor on to those 
of another without the consent of the contractee. A debtor can- 
not relieve himself of his liability to his creditor by assign- 
ing the burden of the obligation to some one else; this can only 
be brought about by the consent of all three, and involves the 
release of the original debtor. . . . On the other hand, it is equally 
clear that the benefit of a contract can be assigned, and wherever 
the consideration has been executed, and nothing more remains but 
to enforce the obligation against the party who has received the 
consideration, the right to enforce it can be assigned, and can be 
put in suit by the assignee in his own name after notice. . . . There 
is, however, another class of contracts where there are mutual ob- 
ligations still to be enforced, and where it is impossible to say that 
the whole consideration has been executed. Contracts of this class 
cannot be assigned at all in the sense of discharging the original 
contractee and creating privity or quasi-privity with a substituted 

P^spn To suits on these contracts, therefore, the 

original contractee must be a party whatever his rights as between 
him and his assignee. He cannot enforce the contract without 

(to) Opinion of Maule J given to Rajani Chandra (1920) 25 C.W.N. 
the House of Lords m Beckham v. 901 ; 63 I. C. 196; Gopi Ram v. Jeot 
Drake (IMP) 2 H.L.C. at p. 622; Ram (1923) 45 A11. 478 ; 82 I.C. 

81 R.R. 329. 646; A.I.R. 1923 All. 514. For 

(*) Dtnkarrao v. Narayan (1923) cases under the Transfer of Proper- 
47 Bom. 191; 82 I.C. 628; Maharaj ty Act, 1882, see Mulla’s Transfer of 
Bakadvr Smgh v. Balchand (1920) Property Act, 2nd edn., pp. 103-107. 

I* A, 376; 61 I*C. 702; Kolatpu See also and dist the cases ciled 
/mer v. Range Vadhyar (1912) 38 under s. 29, above, where the Court 
Mad., 114; Nairn Chandra Sarma v. would not extend this objection. 
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8 . ST. showing ability on his part to perform the conditions perforroable 
by him under the contract. This is the reason why contracts in- 
volving special personal qualifications in the contractor are said, 
perhaps somewhat loosely, not to be assignable." Not that the 
burden of a contract can ever really be assigned, but sometimes it 
may be discharged by a delegated performance (in which case it 
does not matter to the promisee what are the exact relations of 
agency or otherwise between the promisor and his delegate), and 
sometimes not (/). 

The Contract Act has no section dealing generally with as- 
signability of contracts. A contract which, under section 40, is 
such that the promisor must perform it in person has been held 
not to be assignable. “ When considerations connected with the 
person with whom a contract is made form a material element of 
the contract, it may well be that such a contract on that ground 
alone is one which could not be assigned without the promisor’s 
consent, so as to entitle the assignee to sue him on it ” (k). Thus 
where R. agreed with M., the proprietor of an indigo concern, 
to sow indigo, taking the seed from M.’s concern, on four bighas 
of land out of his holding selected by M. or his Amlah, and, when 
the indigo was fit for weeding and reaping, to weed and reap it 
according to the instructions of the Amlah of the concern, and 
if any portion of the said land was in the judgment of the Amlah 
found bad, in lieu thereof to get some other land in his holding 
selected and measured by the Amlah, it was held that the contract 
was entered into with reference to the personal position, circum- 
stances, and qualifications of M. and his Amlah, and M. could not 
assign the contract without the consent of R. (/). Similarly, where 
A., a salt manufacturer, agreed with B. to manufacture for him 
for a period of seven years such quantity of salt as B. required 
in consideration of B. paying him at a fixed rate, four months’ cre- 
dit after each delivery being allowed to B. and of his paying 
Government taxes and dues, and executing all but petty repairs in 

A, 's factory, it was held that the contract was based upon per- 
sonal considerations, and that it was not therefore competent to 

B. to assign the contract without A.’s consent (m). After refer- 

ring to the terms of the contract the Court said : “ There is 
therefore not only credit given to [B.] in the matter of payment, 
but other liabilities are thrown upon him, the discharge of which 
depended upon his solvency, and there is also a certain discre- 
tion vested in him in regard to the quantity of salt to be de- 

manded” (m), “You have a right to the benefit you contem- 

(J) Tolhurst v. Associated Ce- 17 Cal. 115, at p. 121. 
went Manufacturers [1902] 2 K.B. (/) Ibid. 

660, 668, 66 9, per Collins, M.R.; ( m ) Namaswaya Gurukkal v. 

£1903) A.C. 414, at p. 417. Kadir Ammal (1893) 17 Mad. 168. 

<*) Toomey v. Rama Sahi (1890) (») Ibid., p. 174. The decision 
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plate from the character, credit and substance_of the party with 
whom you contract” (t>). But where A, agreed to sell certain 
^ gunny bags to B. which were to be deliveretfjn monthly instal- 
ments for a period of six months, and the contract contained cer- 
tain buyer's options as to quality and packing, it was hdd that the 
clause as to buyer’s option did not preclude B. from assigning the 
contract (p). “There is nothing,” it was said, “on the face of 
the contract to suggest that any credit was given by the defendant 
company to the original purchaser or that any circumstance of an 
especial or particular character existed which led to the making of 
the contract between the parties thereto” ( q ). See Specific Relief 
Act, s. 21 (b) and illustrations. 

We next proceed to consider whether a contract for the future 
delivery of goods can be assigned under the Indian law; that is, 
if A. agrees to sell, say, rapeseed, cotton or gunny bags to B., 
deliverable at a future day, whether either party can assign the 
contract without the consent of the other, while the contract is 
still executory, so as to enable the assignee to maintain an action 
in his own right and in his own name. In Tod v. Lakshmidas ( r ), 
the High Court of Bombay held that neither the seller nor the 
buyer of goods, where the goods are to be delivered at a future 
day, can assign the contract, before the date fixed for delivery, 
to a third person without the consent of the other so as to entitle 
the assignee to sue in his own name ; but that there was no objec- 
tion to a suit brought by the assignor and assignee as co-plainti!ffs, 
for when the suit is by them both, there is no question as to which 
of them is to recover (s). The decision expressly proceeded upon 
the principle of the English law that where a contract is still exe- 
cutory the burden thereof cannot be assigned. The Court was 
not called upon to decide whether the interest of the seller or buyer 
in the contracts was assignable as an actionable claim within the 
meaning of the Transfer of Property Act; for that Act, though 
passed in the year 1882, was not extended to the Bombay Presi- 
dency until 1st January, 1893, and the case was heard and decided 
about eleven months before that date (/). An actionable claim 
is defined in s. 3 of that Act as a claim to any debt (except se- 
cured debts), or to any beneficial interest in movable property not 
in the possession, either actual or constructive, of the claimant, 
whether such debt or beneficial interest be existent, accruing, con- 


also proceeded on the ground that 
the contract was executory, and its 
assignment as such was invalid with- 
out A.’s consent ( ib . p. 175). 

(o) Humble v. Hunter (1848) 12 
Q.B. 510, per Lord Denman C.J. at 
p. 317; Artemius Smelting Co. v. 
Betdeu Co. 127 U.S. 379, 389. 
iP) Jaffer Me her AH v. Budge 


Budge Jute Mills Co. (1906) 33 Cal. 
702, affirmed on appeal, 34 Cal. 289. 
(g) Ibid., p. 707. 

(r) (1892) 16 Bom. 441. 

(s) Ibid.: Jiwin v. Haji 0 osman 
(1903) 5 Botn.L.R, 373. 

(t) The Act is not yet extended 
to the Punjab, nog to Burma. 


8 . Wi 
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ditional or contingent. An actionable claim can always be assign- 
ed, but the assignment, to be complete and effectual, must be effect- 
ed by an instrument in writing; and upon the execution of such 
instrument all the rights and remedies of the assignor vest in the 
assignee, who may thereupon sue in his own name without making 
the assignor a party to the suit («). As regards the interests of 
a buyer of goods in a contract for forward delivery, it has now 
been held by the High Court of Calcutta, in Jaffer Meher Alt v. 
Budge Budge Jute Mills Co. (v ) . and by the High Court of Bom- 
bay, in Hunsraj Morarji v. Nathoo Gangaram (w), that such in- 
terest is an actionable claim within the meaning of the Transfer 
of Property Act, and may be assigned as such so as to enable the 
assignee to sue in his own name. In the former case, Sale J. said : 
“ The rule as regards the assignability of contracts in this coun- 
try is that the benefit of a contract for the purchase of goods as 
distinguished from the liability thereunder may be assigned, under- 
standing by the term benefit the beneficial right or interest of the 
party under the contract and the right to sue to recover the bene- 
fits created thereby. This rule is, however, subject to two quali- 
fications: first, that the benefit sought to be assigned is not coupled 
to any liability or obligation that the assignor is bound to fulfil, 
and, next, that the contract is not one which has been induced by 
personal qualifications or considerations as regards the parties to 
it. Neither of these exceptions, I think, applies to the present 
case. There is nothing on the face of the contract to suggest that 
any credit was given by the defendant company to the original 
purchaser, or that any circumstance of an especial or personal cha- 
racter existed which led to the making of the contract between the 
parties thereto, nor, looking at the terms of the contract, does it 
appear to impose any liability or obligation of a personal character 
on the assignor which would prevent the operation of the rule of 
assignability. The contract is for the sale on the usual terms of 
a certain quantity of gunny bags to Cassim Karim, and subject to 
the exercise of certain options the purchaser has an absolute right 
to call for delivery of the goods on payment of the price. I am 
inclined to think that the right to claim the benefit of the con- 
tract, or in other words, the right on certain conditions to call for 
delivery of the goods mentioned in the contract, constitutes a ‘ bene- 
ficial interest in movable property, conditional or contingent,’ with- 
in the meaning of the definition of an actionable claim in section 
3 of the Transfer of Property Act, and as such is assignable.” 
And in the Bombay case, where also the assignment was by the 
buyer, Jenkins C.J. said: “What was transferred was, in my opi- 
nion, property, and under section 6 of the Transfer of Property 
Act property of any kind may be transferred except as therein 


(«) Transfer of Property Act, 
1882, s. 130. • 

(v) (1906) 33 Cal. 702, affirmed 


on appeal in 34 Cal. 289. 

(tv) (1907) 9 Bom.L.R. 838. 
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provided. None of the specified exceptions would have * included B. 37. 
what Shariffbhoy [buyer] purported to transfer, and 1 further hold 
that the subject of the transfer was an actionable claim, and &o 
Chapter VIII of the Transfer of Property Act ( x ) applies. That 
this view of the Transfer of Property Act does not involve any 
material change in the law as previously understood in Bombay is 
apparent from what was said by Westropp C.J. in Dayabhai Dip- 
chand v. Dullabhram Dayaram ” (y). In the last-mentioned case, 

A. agreed to sell certain shares to B., deliverable at a future day, 

A., that is the seller, assigned the contract to C. (it does not 
appear exactly when or how), and C. sued B. for damages for 
refusing to take delivery. The District Judge, without examining 
the circumstances, held that such a contract was not assignable, but 
the case was remitted to him to determine upon ail the facts. Wes- 
tropp C.J. said: “ The District Judge should . . . have held that 
in equity it [the contract] was assignable for a valuable considera- 
tion (Spence, Eq. Juris. 852) ( 2 ), subject, no doubt (generally 
speaking), to the equities (if any) which may have existed between 
the defendant and the original vendor/' It has yet to be decided 
whether the right of a seller to call for payment of the price of 
goods on delivery is an actionable claim and as such assignable. 

The dicta in Jaffer Meher AH v. Budge Budge Jute Mills Co . are 
wide enough to include the seller's interest. But a claim for dama- 
ges for breach of contract, after breach, is not an actionable claim 
“ within the meaning of s. 3 of the Transfer of Property Act, but 
a mere right to sue" within the meaning of s. 6, cl. (e), of that 
Act, and it cannot therefore be assigned ( a ). 

An option to repurchase property sold is prima facie assignable, 
but the contract may be so worded as to show that it was to be 
personal to the grantee and not assignable ( b ). 


(x) That is the Chapter on Trans- 
fers of Actionable Claims. 

(y) (1871) 8 B.H.C. 133. 

(xr) The passage cited from Spence 
obviously relates to the transfer of 
rights and not to the delegation of 
duties. The statement itself is ele- 
mentary. All that the Bombay case 
decides, in point of law, is that the 
District Judge was wrong in laying 
down as an unqualified proposition 
that the contract was not assignable. 
A, could not, of course, delegate his 
duty under the contract to C with- 
out B/s consent. But he could per- 
form the contract by C.\s agency 
and authorise C. to receive pay- 
ment; or, when B/s undertaking to 
pay for the shares had become a 
debt, he could assign the debt to C. 
32 


It remains true, as Far ran J. most 
correctly said about twenty years 
later in the same Court, Tod v. 
Lakshmidas , 16 Bom 441, 449, that 
44 a purchaser is entitled to cal! upon 
the person with whom he contracted 
to fulfil his contract, and the latter 
cannot get nd of his liability by 
transferring it to a third person, but 
must himself perform the contract 
personally or vicariously/’ 

(a) Abu Mahomed v. Chunder 
(1909) 36 Cal. 345; Varahaswami v. 
Ramachandra (1915) 38 Mad. 138, 
140; 18 IX. 520. 

(b) Vishweshtuar Narsabhatta v. 
Durgappa (1940) Bom. 674; 42 
Bom.L.R. 653; 191 IX. 139; AX 
R. 1940 Bom. 339. 



250 


THE INDIAN CONTRACT ACT. 


9$ f 97, 88. Any other law.— -The most important statutoiy discharge of 
contracts, outside the present Act, is that which follows on insol- 
vency. See the Presidency Towns Insolvency Act, 1909, and the 
Provincial Insolvency Act, 1920. See also ss. 62 to 67. 

38* Where a promisor has made an offer of per- 
formance to the promisee, and the 

aciapt^offer^f 31 n- °^ er ^ as not ^ een accepted, the promisor 
formance. is not responsible for non-perform- 

ance, nor does he thereby lose his rights 
under the contract. 

Every such offer must fulfil the following condi- 
tions : — 

(1) it must be unconditional : 

(2) it must be made at a proper time and place, and 
under such circumstances that the person to whom it is 
made may have a reasonable opportunity of ascertaining 
that the person by whom it is made is able and willing 
there and then to do the whole of what he is bound by 
his promise to do: 

(3) if the offer is an offer to deliver anything to 
the promisee, the promisee must have a reasonable oppor- 
tunity of seeing that the thing offered is the thing which 
the promisor is bound by his promise to deliver. 

An offer to one of several joint promisees has the same 
legal consequences as an offer to all of- them. 

Illustration. 

A. contracts to deliver to B. at his warehouse, on the 1st March, 1873,, 
100 bales of cotton of a particular quality. Tn order to make an offer of 
performance with the effect stated in this section, A must bring the cotton 
to B/s warehouse, on the appointed day, under such circumstances that B. 
may have a reasonable opportunity of satisfying himself that the thing 
offered is cotton of the quality contracted for, and that there are 100 bales. 


Tender. — The subject-matter of the present section is to be 
found under the head of Tender in English books (c). 


(c) It will be observed that the 
word “tender” does not appear in 
the section; and it has been held in 
Calcutta that condition (2) does not 
necessarily require the production of 
money in the case of a debt, as under 
English law: Ismail Bhai Rahim v. 
Adam Osmm (1938) 2 Cal. 337; 


181 I.C. 539; A.l.R. 1939 Cal. 131; 
though the production of the money 
is of course the most effective way 
of proving that the debtor is aide 
and willing there and then to pay his 
debt This must be borne in mind 
when applying “ English Authori- 
ties? to cases under s. 38. 
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asi 

The first sub-section is chiefly, though not exclusively, appro- 8. ^ 
priate to an offer of payment ; the second and third concern offers 
of other kinds of performance, such as delivery of goods. 

The principles were laid down in England in 1843 in Startup 
v. Macdonald (d) : “ The law considers a party who has entered 
into a contract to deliver goods or pay money to another as having 
substantially performed it, if he has tendered the goods or money 
to the party to whom the delivery or payment was to be made, 
provided only that the tender has been made under such circum- 
stances that die party to whom it has been made has had a reason- 
able opportunity of examining the goods or the money tendered, in 
order to ascertain that the thing tendered really was what it pur- 
ported to be.” As to what are proper time and place, see ss. 46 — 

49, below. 

Offer must not be of part only. — With regard to the vali- 
dity of an offer of performance, it must be not only uncondi- 
tional, but entire : that is, it must be an offer of the whole payment 
or performance that is due (e). Words to this effect were in the 
corresponding clause in the original draft of the Act and it is not 
easy to see why they are not as prominent in the section as 
finally settled. The substance of the rule is, however, in force in 
British India. It is needless to consider whether this is because 
the Act does not expressly negative the English rille as already 
adopted, or because of the words “ the whole of what he is bound 
by his promise to do” in sub-s. (2), or because an offer to pay 
or perform only in part is not really “ an offer of performance ” 
of an entire promise at all. Whatever the reason may be, it has 
been held by the High Court of Calcutta that a creditor is not 
bound to accept a sum smaller than he is entitled to and therefore 
the tender of such a sum does not stop interest running on it (/). 

In Haji Abdul Rahman v. Haji Noor Mahomed ( g ), in the 
High Court of Bombay, the defendant had tendered a sum which 
was only a small fraction of the whole sum claimed and found 
due, and one question in the case was whether interest was due, 
after the date of this' offer, on the whole sum or only on the resi- 
due. Telang J. thought that the rule in Dixon v. Clark ( h ) -, that 
a tender of part of an entire debt is bad, applied only to cases when 
the party making the tender admitted more to be due than was 
tendered, and that it had no application where the debtor tendered 
the amount as in full payment of the debt. The Court, however, 

■decided against the defendant on the ground that the tender was 
ineffectual, as it had not been followed by a payment into Court in 

(d) (1843) S Man. & G. 593, 610; Chunder Mookkerjee (1877) 3 Cal. 

<64 R.R. 810, 824, judgment of 6, 16; Chunder Count Mookerjee v. 

Rolf* B. Jodoomth Khan (1878) 3 Cal. 468. 

(e) Dixon v . Clark (1847) 5 C. (g) (1891) 16 Bom. 141, 147— 

B. 365; 7$ R.R. 747. 149. 

if) Watson & Co. v. Dhonmdra (h) 5 C.B. 365; 16 L.J.CP. 237, 
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- 88. the suit, as required by an established rule of practice. This opi- 

nion of Telang J. appears, with great respect, to be founded on 
a misconception both of the principle involved and of the English 
authorities. A creditor is not bound to accept less than is actually 
due and payable, and therefore by refusing to accept only a por- 
tion of the principal he cannot lose his right to interest on that 
portion where interest is otherwise payable. A so-called tender 
of less than the debtor admits to be due is not a tender at all, but 
an offer of payment on account, which the creditor may accept or 
not, and risks nothing, in point of law, by not accepting, though 
it is often, in point of fact, unwise not to take what one can get* 
Tender is, one may almost say, essentially the offer of a sum which 
the debtor asserts to be the whole sum due, but which is less than 
the creditor claims; for if the parties are agreed on the amount 
due, a formal offer is needless and useless. This being so the 
creditor refuses money at his peril in case his further claim turns 
out unfounded; but if he accepts, the debtor is still only offering 
what is due, and the creditor is not bound to make any admis- 
sion in return. He may take the debtor’s offered payment with- 
out prejudice to his claim, such as it may be. to a further balance. 
The debtor is entitled to a receipt for what he pays, but not to 
a release. It remains to be seen whether there was a discharge 
or only a payment on account. Hence a tender will be vitiated by 
the addition of any terms which amount to requiring the creditor 
to accept the sum offered in full satisfaction, or to admit in any 
other way that no more is due. It seems almost superfluous to add 
that an offer to pay an unascertained sum cannot be a tender (*). 

It may here be observed that there is an old Bombay Regu- 
lation (V of 1827) which allows a debtor (including a mortga- 
gor) to tender even a part of the debt. If the part is tendered as 
such and not as in full payment of the debt, further interest on 
the amount so tendered ceases under sec. 14 of the Regulation: 
Nadershaw v. Shirinbai (/). 

Offer must be unconditional. — “ The person making a ten- 
der has a right to exclude presumptions against himself by say- 
ing: * I pay this as the whole that is due ’: but if he requires the 
other party to accept it as all that is due, that is imposing a condi- 
tion; and, when the offer is so made, the creditor may refuse to- 
consider it as a tender ” (k). 


A mere specifying of the account on which a payment is 
offered, though accompanied by such words as “in settlement ” 


or the like, does not amount to 


(*) See Lai Batcha Sahib v. Arcot 
Narainaswami Mudaliyar (1910) 34 
Mad. 320. 

(?) (1923) 25 Bom.L.R. 839; 87 
I.C. 129; A.I.R. 1924 Bom. 264. 


a condition in this sense; for it 


( k ) Bowen v. Owen (1847) 11 O. 
B. 130, 136 ; 75 R.R. 306, 310, Per 
Erie J. ; Salt Prosad v. Monmotha 
Nath (1913) 18 C.W.N. 84. 
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is no matt than saying that the debtor offers all that he believes f& 3&. 
to be doe (&). More than this, a debtor may tender, expressly 
under protest, a greater sum than he admits to be dpe, and thus 
reserve the right of taking further proceedings to test the justice 
of the claim. Such a protest does not impose any condition. “ The 
creditor has only to say, 4 1 take the money ; protest as much as you 
please \ and neither party makes any admission ” (/). A tender of 
debt before the due date is not a valid tender, and will not pre- 
vent interest from running on the loan (m). A cheque sent in 
payment of both tnoneys immediately due as well as of moneys 
not payable for some time, is not a good tender ( n ). 

There are hardly any ( o ) recent English cases on tender of 
money debts, and the habits of modem business appear to have 
greatly diminished the importance of the subject ( p ). 

Able and willing. — Sub-s. (2) provides that the tender must 
be made' under such circumstances that the person to whom it is 
made may have a reasonable opportunity of ascertaining that the 
person by whom it is made is able and willing there and then to 
do the whole of what he is bound by his promise to do ( q ). But 
when the creditor is dead, and no probate has been obtained by the 
executors of the deceased, an offer by letter to pay the debt to the 
executors, on a proper release being executed, was held in Bom- 


(fe) Ibid. 

(/) Scott v. Uxbridge and Rick - 
mansworth R . Co , (1866) L.R. 1 
CP. 596, at p. 599. per Willies J. 

(m) Eshahuq Molla v. Abdul Bari 
Haidar (1904) 31 Cal. 183. 

(n) Hira Lai v. Khizar Hayal A 
l.R. 1936 Lah. 168; 161 IX, 251. 

(n) In Rourltk v. Robinson [19111 
1 Ch. 480, the only question was 
whether a mortgagee was bound, ori 
being paid off, to hand over a re- 
conveyance as well as the title-deeds, 
and the Court thought it needless to 
decide, but if necessary would have 
decided, that a tender of the full sum 
due, coupled with demand of some- 
thing which the creditor is bound by 
law to perform on being paid, is not 
conditional See also Pandurang v. 
Dadabhoy (1902) 26 Bom. <>43. 

( P ) As to tender preventing an 
act of bankruptcy, see Ex parte 
Dmks (1852) 2 D.M. & G. 936; 95 
R*R. 376, 

{$) Iq the last edition of this book 
it was stated that a tender of money 
in payment must be made with an 
actual production of the money, Fee- 


rayya v. Sivayya (1914) 27 Mad. 
L.J. 482; 26 IX. 121, being cited as 
authority for the statement, in 
Ismail* Bhai Rahim v. Adam Osman 
(1938) 2 Cal, 337; 181 IX. 539; A. 
T.R. 1939 Cal, 131, this statement 
was doubted, and the learned judge 
(Panckridge J.) expressed the opi- 
nion that in the Madras case the 
contract may have contained an 
express obligation to tender. This 
may be so, though the abbreviated 
report makes it difficult to speak 
with confidence. On further con- 
sideration however it is thought that 
the statement in the last edition may 
have been too wide; though, as 
already pointed out (supra, “Ten- 
der”, note (r) ) the tendering of 
the actual money is of course the 
best proof of ability to pay. Where 
a contract is to be performed by the 
execution and delivery of a docu- 
ment, a mere offer by post to exe- 
cute the document without having 
the document ready to be delivered 
is not a valid tender: Sabapathy v. 
Vanmakalinga (1915) 38 Mad. 959, 
970; 23 IX. 581, 
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iBk'IW. bay to be a valid tender, provided the debtor was able to pay the 
debt, and had money available for that purpose ; no actual produc- 
tion of money was necessary in such a case, there being no per- 
son entitled in law to receive the payment. In the case cited the 
executors, before taking out probate, had called upon a mort- 
gagor to whom the deceased had lent money on mortgage to pay 
the amount due on the mortgage for principal and interest. The 
money for re-payment was available before the notice expired, but 
probate was not obtained until after that date. The Court held that 
actual tender was not necessary, since there was no legally con- 
stituted personal representative to whom it could be made; and 
that interest on the mortgage debt should in the circumstances stop 
on the expiration of the notice, since the executors might, if they 
had been diligent, have obtained probate before that date ( r ). In 
Ismail Bhai Rahim v. Adam Osman (s) a different view was taken 
and the opinion expressed that a debtor must either tender to a 
legally constituted representative or take the risk of tendering to a 
person not entitled to receive the debt and of a subsequent suit by 
the executor or administrator or wait until someone obtains pro- 
bate or letters of administration and incur liability to pay additio- 
nal interest in the meanwhile. It is submitted that this view is the 
more correct; but a debtor may perhaps be able to escape from 
the very real embarrassment of such a situation by taking advantage 
of ss. 9 — 11 of the Administrator-General’s Act, 1913 (III of 
1913). 

A plea of tender before action must be accompanied by a pay- 
ment into Court after actioh, otherwise the tender is ineffectual (/), 
The following is the form of the plea of tender : “ As to the whole 
(or as to Rs , part of the money claimed) the defend- 
ant made tender before suit of Rs and has paid the 

sum into Court.” See Code of Civil Procedure, 1908, O. 24, rr. 
1-3, and Schedule I, Appendix A, ‘‘Written Statements,” Form 
No. 4. 


Where a contract for the purchase and sale of Government 
paper provides for the delivery of the paper to the defendant, it 
is not necessary that the plaintiff should have taken the Govern- 
ment paper contracted for to |he place of business of the defend- 
ant and then and there made an actual tender of it. If the plain- 
tiff was ready and willing to perform his part of the contract 
and did his best to inform the defendant by going to his place 
of business that he was so, that would be sufficient, in the absence 


(r) Pandurang v, Dadabhoy 
< 1902) 1b Bom. 643, at pp. 647— 
648. 

( s ) See note ( q ), supra , 

(/) Haji Abdul Rahman v. Haji 
Near Mahomed <1891) 16 Bom. 141, 


at pp. 149-150; Sabapathy y. Van- 
mahaUnga (1915) 38 Mad, 959, at 
p. 970; Rakhal Chandra y. Bat - 
kmtha Nath (1928) 117 I.C 687- 
32 C.W.N. 1082; A.I.R. S 
0 / 4 . 
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of evidence to the contrary, to constitute readiness and willing-: 8* Si* 
ness («}. Where a contract is made for the future delivery of 
shares, and the purchaser, before the delivery day, gives notice to 
the vendor that he will not accept the shares, the vendor is thereby 
exonerated from giving proof of his readiness and willingness to 
deliver the shares, and the issue as to readiness and willingness 
is in such a case immaterial (v). Where the plaintiff agreed to 
manufacture chairs for a railway company, and after parts had 
been delivered the company gave orders to the plaintiff not to make 
and send any more, it was held that the plaintiff was entitled to 
recover without actually making and tendering the remainder of 
the goods (w). As to repudiation of a contract by one party be- 
fore the time for performance, see farther on, s. 39, below. See 
also notes to s. 51, “ Readiness and willingness.” 

Tender of instalments. — A lender is entitled to decline, in * 
the absence of any agreement as to repayment of the loan, to re- 
ceive payment of the sura due to him in instalments, and he can 
claim that the whole sum due be paid at one and the same time (*■). 

But when payment of money or delivery of goods in instalments is 
provided for by the contract, a tender of instalments is a good ten- 
der. In a case which arose in Calcutta, a contract made between 
the plaintiff and the defendant stipulated for delivery to the de- 
fendant of 7,500 bags of Madras coast castor seed, which were to 
be shipped per “ steamers,” and then stated that shipment of 2,500 
bags was to be made in December. Of these, 1,690 bags arrived 
on 12th December, and the plaintiff offered delivery thereof to the 
defendant, who refused to take them on the ground that he was 
not bound to take less than the whole of the 2,500 bags at one 
time. The bags were thereupon resold by the plaintiff. The re- 
maining 810 bags, being the balance of the December shipment, 
arrived on 19th December, but were refused by the defendant on 
the same ground as before, and those also were accordingly resold 
by the plaintiff. The plaintiff sued the defendant for damages for 
breach of the contract in not accepting the bags. The Court held 
without difficulty that there was a legal and proper tender of the 
December shipment by the plaintiff according to the terms of the 
contract ( y ). 


(«) Juggermth Sew Bus v. Ram 
Dyal <1«83) 9 Cal. 791. 

(*») Dayabkai Dipchcmd v. Manik- 
lal Vrijbhukan (1871) 8 B.H.C.A t C 
123. See also Doyabhai Dipchcmd 
v, Dullabhram Dayaram (1871) 8 
B.H.C.A.G 133. 

(«0 Cart v. Ambergate Railway 
Company, 17 Q.B. 127. The me- 
asure of damages in such a ease 


would ordinarily be the difference 
between the cost of production and 
delivery and the contract price. 

(x) Bghari Lai v. Ram Ghtdam 
(1902) 24 All. 461. 

(y) Simson v. Gora Chand Doss 
(1883) 9 Cal. 473; Brandt v. Law- 
rence (1876) 1 Q.B.D. 344, which 
the Court cited and followed, was a 
similar case. 
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0 3| f Reasonable opportunity.— A tender of goods must be so made 

that the person to whom the goods are offered has a reasonable time 
to ascertain that the goods offered are goods of the quality con- 
tracted for. A tender made at such a late hour of the appointed day 
that the buyer has not time to inspect them is not good O). In 
a Bombay case, (a), the defendant agreed to purchase from the 
plaintiff 100 bales u fully good fair Kishli cotton,” to be delivered 
from 15th March to 1st April, 1881. On 30th March the plaintiffs 
sent the defendant a letter enclosing a sampling order, which was 
received by the defendant's agent at 11.30 a.m. that day. The de- 
fendant got samples taken of the cotton, and a dispute having arisen 
as to the quality and classification of the cotton, the plaintiffs wrote 
to the defendant on 31st March asking him to attend with his 
surveyor at 1 p.m. on that day to survey the cotton, as otherwise 
an ex 'parte survey would be held. It being a mail day, the defend- 
ant’s surveyor could not attend at the appointed hour, &nd the 
plaintiffs had an ex parte survey held by their own surveyors, and 
they pronounced the cotton to be of the description contracted for. 
Shortly afterwards the defendant asked for a survey by a letter 
which reached the plaintiffs at 2.19 p.m, on that day. The plain- 
tiffs did not comply with the application, and called upon the de- 
fendant to take delivery of the goods. In a suit by the plaintiffs 
for damages for breach of the contract it was contended for the 
defendant that no reasonable opportunity was afforded to the de- 
fendant to examine the goods, as there was no joint survey, and 
that the time allowed by the plaintiffs for the examination of the 
cotton was not sufficient. It was held that the defendant had 
reasonable opportunity within the meaning of this section. Latham 
J. said : 44 The rule in the 38th section of the Contract Act agrees 
with the rule of English law laid down in Benjamin on Sales (2nd 
ed. pp. 573 and 576) (b ) ; but there is little authority as to what 
is a reasonable opportunity of inspection (r). ... In the, present 
case the sampling order was delivered to the defendant by 11.30 a.m. 
on the 30th March, and he had till 1 p.m. on the 31st March be- 
fore any refusal by the plaintiffs to allow a further examination 
is alleged. Now Vizbhookandas Atmaram seems to have been cer- 
tainly dilatory in his examination, he not having compared the 
samples with the standards till past noon on the 31st; and it seems 


O) Startup v. Macdonald (1843) 
6 Man. & G. 593 ; 64 R.R. 810. 

(a) Ruttonsey v. Jamnadas (1882) 

6 Bom. 692. * 

(b) 842 sqq.* 6th ed. 

(c) / skerwood v. Whitmore 
(1843) 11 M. & W. 347; 63 R.R. 
624, seems to be the only case in 
point “ A tender of goods does 
not mean a delivery or offer of pack- 


ages containing them, but an offer 
of those packages under such cir*» 
cumstances that the person who is to 
pay for the goods shall have an op- 
portunity afforded him, before he is 
called on to part with hb money, of 
seeing that those presented for his 
acceptance are in reality those for 
which he has bargained” : per Parke 
B, 
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to me that a period of over twenty •'four Hours gave a reasonable 
opportunity to see whether the cotton offered was the cotton which 
the plaintiffs were bound by their contract to deliver. 

“ Then are we to go further and to say that the purchaser 
is entitled to continue inspecting and examining until the expiration 
of the period for delivery? I find no authority for this, and in 
many cases it would be unreasonable to place no limit on the inspec- 
tion. Is a purchaser at liberty to open and taste every bottle of 
wine in a lot sold, or in the present case to pass every pound of cot- 
ton through an expert's hands? There must be some limit, # and I 
think that a reasonable opportunity is the limit alike for vendor and 
purchaser, and that such a reasonable opportunity had been had by 
1 p.m. on the 31 st March." 

Reasonable opportunity of inspection is all that the Act re- 
quires: it is the receiving party's business to verify, not* the deli-, 
vering party's to supply further proof that the goods are according 
to contract. The goods need not be in the delivering party's actual 
possession; control is enough (d). 

Tender of money. — A creditor is not bound to accept a cheque ; 
but if a cheque is tendered and received, and the creditor or his 
agent objects only to the amount, or makes no immediate objec- 
tion at all, he cannot afterwards, object to the nature of the tender. 
Downright refusal by the creditor to accept payment at all precludes 
any subsequent objection to the form of the tender (c). 

The landlord of a house, through his agent, sent in rent-bills to 
his lessee. The lessee gave the agent a cheque in favour of her 
attorney for the amount demanded and obtained a receipt from 
him. The landlord's agent then took the cheque to the lessee’s 
attorney, who cashed it and handed the amount to the agent, and 
requested him to get the rent-bills receipted and returned to him. 
The landlord’s solicitor, to whom the money was taken, refused 
to accept it, and the money was then returned to the lessee’s at- 
torney. In a suit by the landlord for the rent, it was held that 
under the circumstances the tender amounted to payment, and the 
suit was dismissed with costs (/), 

Legal tender. — The money tendered must be current coin of 
the country. As to tender of coinage, see the Indian Coinage 
Act, 1906 (III of 1906), ss. 11 to 15a; and as to tender of 
currency notes, see the Reserve Rank of India Act, 1934 (II of 
1934), ss. 22, 26, 


(d) Arunarhalam Chettiar v. 
Krishna Aiyar (1925) 49 Mad.L.J. 
530; 90 IX. 481; AJ.R. 1925 Mad. 

116 a 

(e) Venkatrama Ayyar v. Gopala- 
krishm Pitfai (1928) 52 Mad. 322; 
116 IX* 844; A.LR. 1929 Mad. 

33 


230; Him Lai v. Khisar Hay at A. 
I.R. 1936 Lah, 168; J61 IX. 251. 

(/) Bolyc Ckund Smgh v, Moulard 
(1878) 4 Cal. 572. Cp. Tones v, 
Arthur (1840) 59 R. R. 833; g Dowh 
Pr, Ga. 442. 





THE INDIAN CONTRACT ACT. 


J-* 

258 


m Sl» Where a loan to a mortgagor was made of Rs, 450 in the 

Poona currency which is equivalent to Rs, 435.2.0 of the British 
currency the mortgagee cannot claim Rs. 450 in the British cur* 
nency, and the mortgagor is entitled to redeem on payment of 
Rs. 435.2.0 in the British currency ( g ). 

Offer to one of several joint promisees. — A tender of rent by 
a lessee to one of several joint lessors ( h ) and of a mortgage debt 
by a mortgagor to one of several mortgagees (i) would be a valid 

tender under this section. 

# 

Validity of discharge by one of several joint promisees. — 

In Barber Maran v. Ramona (/), it was held by the High Court 
of Madras that this section does not make it incumbent on the 
debtor to satisfy all the joint promisees before obtaining a com* 
plete discharge, and therefore a release of a mortgagor by one of 
two mortgagees on payment to him of the mortgage debt discharges 
the mortgagor as against the other mortgagee. This decision was 
based upon the English case of Wallace v. Kelsall ( k ), decided 
long before the Contract Act, and upon the last paragraph of 
s. 38, which provides that “ an offer to one of several joint pro- 
misees has the same legal consequences as an offer to all of them/" 
The correctness of this decision was doubted later by the same 
Court (/), and also by the High Courts of Bombay (m) and 
Calcutta (n). One reason for this was the decision of Farwell J. 
in Powell v. Brodhurst (o) > which has considerably shaken the 
authority of Wallace v. Kelsall Later still (/>), however, a Full 
Bench of the Madras High Court (White CJ. dissenting), ap- 
proved of the decision in Barber Maran v. Ramona , and held that 
one of several payees of a negotiable instrument can give a valid 


(#) Trimbak v. Sakharam (1891) 
16 Eom. 599. 

( h ) Krishnarav v. Manaji (1874) 
11 B.H.C 106, where it was held 
that payment of rent by a lessee to 
one of several joint lessors dischar- 
ges the debt as to all. But payment 
to a partner m fraud of his co-part- 
ners is not a valid discharge : Chirna- 
ramanuja Ayyangar v. Padmanabha 
Pillaiyan (1896) 19 Mad. 471. 

(0 See Barber Maran v. Ramana 
Goundan (1897) 20 Mad. 461, where 
it was held, relying upon this sec- 
tion principally, that payment of the 
amount due on a mortgage by a 
mortgagor to one of several mort- 
gagees discharges the mortgage debt 
as to all. 

(;) (1897) 20 Mad. 461. See 
Shrinivasdas v. Meherbai (1917) 
44 LA. 36; 41 Bom. 300; 39 I.C 


6 27, where the question was one of 
title to immovable property. 

(*) (1840) 7 M. & W. 264 ; 56 
R.R. 707. 

(/) Ahmsa Bibi v. Abdul Kader 
(1901) 25 Mad. 26, a t pp. 38 — 39; 
Ramaswamy v. Munniymdi (1910) 
20 Mad.L.J. 709; Sheik Ibrahim v. 
Rama Aiyar (1911) 35 Mad. 685, 
687. 


(m) Sitaram v, Shridhar (1903) 
27 Bom. 292, 294. 


\ n ) Jagat Tarini v, Naha Go pal 
(1907) 34 Cal, 305, at pp. 320 — 321 ; 
Hossainara v. Rahimannessa (1910) 
38 Cal. 342, at pp. 349-350. 

(o) (190IJ 2 Ch. 160. 

{p) Annapumamma v. Akkaya 
(1913) 36 Mad. 544; nothing short 
of actual payment will do; see Rama - 
sami v, Chandra Kofayya (1984) 
48 Mad, 693; 85 LC. 287, 
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discharge of the entire debt without the concurrence of the other ft 
payees (q). It was observed that there was no distinction as re- 
gards the question of discharge between claims under a mortgage 
bond and those under a negotiable instrument. Referring to the 
last paragraph of s. 38, Sankaran Nair J. said : “ It is difficult to 
impute an intention to the Legislature that the promisor was en- 
titled to make the offer though the promisee was not entitled to 
accept it. It seems clear that if the promisor was entitled to offer 
payment to one of the promisees which the latter was entitled to 
accept, $ie promisor cannot be held to be liable to pay over again 
to the other promisees what he has already paid. The payment 
therefore must be treated as a complete discharge” ( r ). As to 
Wallace v. Kclsall, Sadasiva Ayyar J. said that it was decided in 
1840 and was good law when the Indian Contract Act was passed 
in 1872, that Act following the principles of the English decision. 

On the other hand. White C.J. in delivering his dissenting judg- 
ment said: “It (s. 38) provides in effect that all the joint pro- 
misees get the benefit of the legal consequences, whatever those 
consequences may be, of an offer, or a tender, to one of them. The 
section does not deal with the legal consequences of an accepted 
tender, or of an accepted offer of performance, but with the legal 
consequences where a tender or offer has been made and the tender 
or offer has not been accepted. No doubt the last paragraph of 
the section is general and not restricted to an offer which has not 
been accepted, but apparently the Legislature was not contemplat- 
ing the legal consequences of an offer which had been accepted 
but the legal consequences of an offer which had been refused. I 
do not think we can infer from this enactment that the Legisla- 
ture intended to lay down by implication the acceptance of pay- 
ment by one of several promisors operated as a discharge of the 
claims of the others. On the other hand, as it seems to me now, 
s. 45 which deals with the devolution of rights where a person 
has made a promise to two or more persons ' jointly ’ throws very 
little, if any, light on the question which we have to decide. ... If 
we are unable to find an answer to the question within the four 
corners of the Contract Act, we have to look to the general law' 
and to see whether the rule of law as laid down in Wallace v. Kel- 
sall applies or whether the rule or rather the presumption of equity 
on which Steeds v. Steeds (j) was decided is to prevail. I think 
the equitable presumption applies and I do not think this presump- 
tion is negatived by the provisions of the Contract Act” (f). The 
opinion of White C.J. was adopted by a Full Bench in the Pun- 
jab («) ; and also the Calcutta High Court, now followed by the 


(q) See Negotiable Instruments 
Act, 1881, ss. 78 and 82. 

(r) 36 Mad. 544, at p. 549. 

U ) (1899) 22 Q.B.D. 537. 


<t) 36 Mad. 544, at pp. 545-546. 
(w) Mat hr a Das v. Nittam Dm 
(1917) Punj. Rec, no. 68, p. 252; 
41 I.C. 921. 
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Patna High Court after a contrary decision {v), has taken the 
same view (w). The High Court of Allahabad (x) has taken 
the same view. 

We agree with the dissenting opinion of White C.J. so far 
as concerns the present section. Tender of a money debt does not 
discharge the debt (a point surely not irrelevant) ; the material sec- 
tion of the Contract Act, as regards the right to give a discharge 
in the name of joint debtors, is not s. 38 but s. 45. It must not 
• be overlooked that in English law the rule that payment to one 
of joint creditors is a good- discharge is * stiH the general rule (y). 

In any case a payment to oge of severed joint creditors does not 
operate as a payment to thcflffpil where the payment is fraudu- 
lently made to him and not for the benefit of them all (z). 

The principle of the decision in Barber •Moran v. Ramana (a) 
applies only where there are two or more joint promisees. It does 
not apply to the case of co-heirs who are not joint promisees, but 
the heirs of a single promisee, and a release therefore of the deb- 
tor by one of the heirs of the deceased creditor on payment to him 
of the amount due on the bond is not a valid discharge to the 
debtor ( b ). Nor does that principle apply when a debt, though due 
to a joint Hindu family, stands in the name of one member. In 
such a case he is the person prima facie entitled to realise it, and 
a payment made to him is a valid discharge of the debt; if the pay- 
ment is made to any other member of the family it does not ope- 
rate as a discharge unless there be circumstances justifying the pay- 
ment (c). Where a bond is passed to the manager of a joint Hindu 
family, payment made to a junior member of the family during the 
lifetime of the manager does not discharge the promisor from his 
liability under the bond (d). 


(v) Parblvu Ram v. J halo Kuer 
(1917) 2 Pat.L.J. 520; 42 I C. 408; 
Syed Abbas Ah v. Misri Lai (1920) 
5 PatL.J. 376; 56 I.C. 403. See 
also Banamalt Satpathe v. Talna 
Rambar Ratra (1920) 5 Pat.L.J. 
151; 55 I.C. 841. 

(w) Sheikh Hakim v. Adwaila 
Chandra Das Dalai (1918) 22 C.W. 
N. 1021; 49 I.C. 63. 

(x) Shyam Lai v. Jagannath A. 
I.R. 1937 All. 527; (1937) All. L. 
* 395; 168 I.C. 198. 

Powell v. Brodhurst f 1901 J 
p. 164; the question that 
ijfher* pointed out, is whe- 
Z.: is really joint, 
gi fjbrakm v. Rama Aiyar 
685 . & 



(a) (1897) 20 Mad. 461. 

(b) Bapanna v. Jaggiah A.l.R. 

1939 Mad. 818; (1939) 2 Mad.LJ. 
214, where the authorities are re- 
viewed; Ahtnsa Bibi v. Abdul Kader 
(1901) 25 Mad. 26; Stlarattt v. 
Shndhar (1903 ) 27 Bom. 292; 

Ratnasamy v. Mumyandi (1910) 20 
Mad L.J. 709, at pp. 715—716; 

BeHam Chenchayya 
(1918) 34 Mad.LJ. 315; 45 I. C 

-JsUoBTi ITS? 
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Validity of discharge by one of several joint decree-hai- 8s. 88, 
ders. — One of several joint decree-holders cannot receive payment 
or give a valid discharge for the whole debt, so as to bind his co- 
decree-holders ; and this is so, even if the joint decree-holders are 
partners, unless the partner receiving payment has been constituted 
their agent for the purpose by his fellow partners (e). 

39. When a party to a contract has refused to 
perform, or disabled himself from per- 
Efffct of refusal of forming, his promise in its entirety, the 

party to perform pro- . ° 1 , , , ,, 

mise wholly. promisee rrw put an end to the con- 
tract, has signified, by words 

or conduct, his acquiescence (f) in its continuance. 

illustrations. 

(a) A,, a singer, enters into a contract with B., the manager of a 
theatre, to sing at hts theatre two nights in every week during the next two 
months, and B. engages to pay her 100 rupees for each night’s performance. 

On the sixth night A. wilfully absents herself from the theatre. B. is at 
liberty to put an end to the contract. 

(b) A., a singer, enters into a contract with B., the manager of a 
theatre, to sing at his theatre two nights in every week during the next two 
months, and B. engages to pay her at the rate of 100 rupees for each night. 

On the sixth night A. wilfully absents herself. With the assent of B., A. 
sings on the seventh night. B. has signified his acquiescence in the continu- 
ance of the contract, and cannot now put an end to it, but is entitled to 
compensation for the damage sustained by him through A.'s failure to sing 
on the sixth night. 


Refusal to perform contract. — It is not easy to see why this 
section is placed here. The subject-matter would seem really to 
belong to the category of contracts, not which must, but whifcli 
need not, be performed, dealt with in ss. 62 — 67, below. Further, 
it is closely connected with the consequences of breach of contract 
laid down in Chap. VI. However, a commentator must take the 
Act as he finds it. 

As correctly laid down in the High Court of Calcutta when the 
Act was still recent, " this section only means to enact what was 
the law in England and the law here before the Act was passed, tnz., 
that where a party to a contract refuses altogether to perform or 
is disabled from performing his part of it the other side has a right to 


(e) Periasami v. Krishna Ay 
( 1901 ) 25 Mad. 431 ; Mahon 

Stef** v * NaM Kkan at. 

1917 Mad. 988; 35 LC 157; Muh 
samy y. Narasmka (1934) 57. M 
696; AXR. 1934 Mad. 330; 3 


I.C 860. 

(/) See Boulton Bros, & Co , v. 
New Victoria Mills Co, (1928) 119 
LC. 837, 844 ; 26 AILL.J. 1H9; A. 
LBL 1929 AH. 87 (but there was 
nothing amounting to. a refusal)/ 
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8 . 89 . 


rescind it ” (g). English authorities are collected in the notes to 
Cutter v. Powell in Smith’s Leading Cases ( h ). 

The words used by Garth C.J. “ where a party to a contract 
refuses altogether to perform ... his part of it,” dear up a slight 
verbal ambiguity in the Act, where the words "his promise in it* 
entirety ” mean the substance of the promise taken as a whole. In 
one sense, refusal to perform any part of a contract, however 
small, is a refusal to perform the contract "in its entirety”; but 
the kind of refusal contemplated by this enactment is one which 
affects a vital part of the contract, and prevents the promisee from 
getting in substance what he bargained for. “ A repudiation,” said 
Lord Atkin in Spcttabile Conzorsio Veneziano v. Northumberland 
Shipbuilding Co. “ has been defined in different terms — by Lord 
Selbome as an absolute refusal to perform a ,, contract ; by Lord' 
Esher as a total refusal to perform it; Bowen L.J., as a declara- 
tion of an intention not to carry out a contract when the time arrives, 
and by Lord Haldane as an intention to treat the obligation as al- 
together at an end. They all come to the same thing, and they all 
amount at any rate to this, that it must be shown that the party 
to the contract made quite plain his own intention not to perform 
the contract ” (i). 


The clearest leading case is perhaps Withers v. Reynolds (/). 
The action was for not delivering straw to the plaintiff under an 
agreement whereby the defendant was to supply the plaintiff with 
straw from October, 1829, to Midsummer, 1830, in specified quan- 
tities, and the plaintiff was to pay a named sum per load “ for 
each load of straw so delivered,” which the Court read as mean- 
ing that he was to pay for each load on delivery. In January, 
1830, the straw having been' regularly sent in, and the plaintiff be- 
ing in arrear with his payments, “ the defendant called upon him 
for the amount, and he thereupon tendered to the defendant £11 
1U., being the price of all the straw delivered except the last load, 
saying that he should always keep one load in hand.” The de- 
fendant took this payment under protect, and refused to deliver 
any more straw unless it was paid for on delivery. The Court 
held that this gave the plaintiff no right of action, in other words 


(g) Per Garth C.J. in Sooltcm 
Chund v. Schiller (1878) 4 Cal. 252, 
at p. 255. The present section is 
often referred to, it is submitted not 
correctly, in cases where there is no 
refusal at all, but only the failure in 
performance of reciprocal promises 
dealt with by s. 54, below. For ex- 
ample, Bis kuna tk Kumuar v. Shea 
Bahadur Singh (1927) 104 I.C. 587; 
A.I.R. 1927 Oudh 265. As to what 
amounts to repudiation, cp. Obla K. 

Subbier V. Venkatachalapathi Ayyar 


(1925) 91 I. C. 580; A. I. R. 1925 
Mad. 1290. 

(A) This note, however, is hard- 
ly intelligible without some famili- 
arity with the old common law sys- 
tem of pleading. 

<?c (1 ?] 9) 21 L. T. 628, at pp. 
634—5 ; Master v. Garret & Taylor 

A- R - 1931 Rang. 126* 131 
l.U 220. 

R.S &“> 2 *■ ‘ * 
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that the defendant was entitled to put an fcnd to the contract. •* 
As Parke J. (as he was then, afterwards better known as Baron 
Parke), said, "the substance of the agreement was that the strlaw 
should be paid for on delivery When, therefore, the plain- 

tiff said that he would not pay on delivery (as he did, in substance, 
when he insisted on keeping one load in hand) , the defendant was 
not obliged to go on supplying him.” It is to be observed that, as 
Patteson J. added, " if the plaintiff had merely failed to pay for any 
particular load, that of itself might not have been an excuse to the 
defendant for delivering no more straw.” Later English autho- 
rities have in fact established that mere failure to make one of 
a series of payments will not generally, in the absence of a pros- 
pective refusal, discharge the other party from proceeding with the 
contract (k). 

As to failure in performing other particular terms of a con- 
tract, no positive general rule can be laid down as to its effect. The 
question is in every case whether the conduct of the party in de- 
fault is such as to amount to an abandonment of the contract or a 
refusal to perform it, or, having regard to the circumstances and 
the nature of the transaction, to ” evince an intention not to be 
bound by the contract” (/). It seems, however, with great sub- 
mission, that the intention which is material is not that with which 
the contract is broken, but that with which it was made. Parties 
can undoubtedly make any term essential or nog-essential; they 
can provide that failure to perform it shall discharge the other party 
from any further duty of performance on his part, or shall not so 
discharge him, but shall only entitle him to compensation in dama- 
ges for the particular breach. Omission to make the intention clear 
in this respect is the cause of the difficulties, often considerable 
which the Courts have to overcome in this class of cases. 

In Sooltan Chund v. Schiller (tn) the defendants agreed to 
deliver to the plaintiffs 200 tons of linseed at a certain price in 
April and May, the terms as to payment being cash on deliver}*. 
Certain deliveries were made by the defendants between the 1st and 
8th of May, and a sum of Rs. 1,000 was paid on account by the 
plaintiffs, which left a large balance due to the defendants in res- 


<*r) Freeth v. Burr (1874) L.R. 
'9 C.P. 208; Finch, Sel. Ca. 714; 
Mersey Steel and Iron Co . v. Naylor, 
Benson & Co, (1884) 9 App. Ca. 
434. “These cases were determined 
after the passing of the Indian Con- 
tract Act, but the views oi the learn- 
ed judges Are useful guides in deter- 
mining what amounts to a * refusal * 
in cases of this class w t per Maclean 
CJ. in Rash Behary Shaha v. 
Nrittya Copal Kandy (1906) 33 Cal. 
477, at p. 481. 


(/) L.R. 9 C.P. 213, 214; and see 
Pollock on Contract, 11th ed., pp. 
215 sqg. 

(m) (1878) 4 Cal. 252; Bum & 
Co. v. Thakur Saheb Sree Lukh - 
dirjee (1923 ) 28 C.W.N. 104; 83 
IX. 260, a case on rather similar 
lines; Simson v. Virayya (1886) 9 
Mad. 359; V&lkart Bros, v, Rutna 
Vein Chetti (1894) 18 Mad. 63; 
Sunder Singh v, Krishna Mills Co, 
(1914) Punj. Rec. no. 63* p. 21 4; 
23 I.C. 9i. 
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3* 39m pect of linseed already delivered. This balance was not paid, and 
the defendants thereupon wrote to the plaintiffs cancelling the 
contract and refusing to make further deliveries under it. The 
plaintiffs answered expressing their willingness to pay on adjust- 
ment^of a sum which they claimed for excess refraction and an 
allowance for some empty bags. The defendants stated that they 
would make no further delivery, and the plaintiffs thereupon 
bought in other linseed and sued the defendants for damages for 
non-delivery of the remaining linseed. Upon these facts it was 
held, following Fueeth v. Burr (n), that there was no refusal on 
the part of the plaintiffs to pay for the linseed delivered to them, 
as they were willing to pay the sum due as soon as tJ^ir cross- 
claims were adjusted. As to illustration (b) to the section it was 
said: “ That illustration is perhaps not a happy one, because it 
may lead, as I think it has led in this instance, to misapprehen- 
sion. But the difference between that case and this is clear enough. 
The singer by wilfully absenting herself, though on one night only, 
did in fact refuse altogether to perform an integral and essentia! 
part of her contract. By doing so she put it out of her power to 
perform her contract in its entirety. But here the plaintiffs have 
never refused to perform any part of their contract. They were 
willing to pay the sum due as soon as their cross-claims were ad- 
justed; and their default consisted in not paying for the linseed on 
delivery ” ( o ), 

It may be 'further observed, with regard to the illustrations, 
that it would be rash to extend them. In England it has been 
held that a singer engaged to perform in concerts as well as in 
operas who has agreed, amongst other things, to be in London six 
days before the beginning of his engagement, for the purpose of 
rehearsals, does not, merely by failing to be in London at the time 
so named, entitle the manager to put an end to the contract (/»). 
Wrongful dismissal of an employee has, on the other hand, been 
held to determine not only the contract of service, but a tqrm 
restraining the employee from carrying on the same business after 
its termination ( q ). In reading the illustrations to the Act, so 
far as they bear on questions of construction, it must be assumed 
that there are not any terms beyond those stated; the agreements 
met with in practice will almost always contain special terms, 
which must be considered. 

The principles set forth above were applied by the High Court 
of Calcutta in a case where the plaintiff had agreed to purchase 
from the defendant 300 tons of sugar, “ the shipment fto] be 
made during September and October next in lots of about 75 tons 

(«) L.R. 9 CP. 208. B.D. 183; Finch, Sel Ca. 742. 

(o) Per Garth C.J., 4 Cal. at p, (q) General Bill posting Co v. 
256, Atkinson [1909] A.C. 118. 

(P) Bettmi v. Gye (1876) 1 Q. 
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in a shipment,” the terms as to payment being cash before delivery. 
Notice of the arrival of the September shipment was given to the 
plaintiff, and he was called upon to pay before delivery. The 
plaintiff was unable to pay, and asked for time, but the defehdfcnt 
would not give it, and ultimately wrote to the plaintiff stating that 
he had cancelled the contract. On the arrival of the October ship- 
ment the plaintiff tendered payment for the same, but the defendant 
refused to accept the money, saying that the contract had been 
cancelled. The plaintiff thereupon sued the defendant for dama- 
ges for refusing to deliver the October shipment. It was held,' 
in accordance with the English authorities, that mere failure on 
the part of * the plaintiff io pay for and take delivery of the Sep- 
tember shipment did not amount to “ a refusal ” to perform the 
contract within the meaning of this section so as to entitle the 
defendant to rescind the contract, and that it did not exonerate 
him from delivering the October shipment (r). 

There is nothing in this section to confine it to anticipatory 
refusals: it includes refusal to perform any substantial part of 
the contract which remains to be performed (s). But a merely 
conditional refusal withdrawn before the time for performance can- 
not be treated by the other party as final (/). 

A buyer who has refused to receive goods on the ground that 
they were not tendered within the agreed time cannot afterwards 
change his ground and raise the objection that in fact the goods 
were not according to contract (u) ; for the election to rescind, 
once made, is conclusive (?/). 

44 Disabled himself from performing.” — Disability due to the 
party's own fault must be distinguished from inability to perform 


(r) Rash Behary Shako v. Nriiiya 
Go pal Nundy (1906 ) 33 Cal. 477, 
See Maple Flock Co . v. Universal 
Furniture (19341 1 K.B. 148, a case 
on S. 31 of the Sale of Goods Act, 
1893, which is identical with the same 
section in the Indian Act. In this 
case it was held that the main tests 
to be considered for the purpose of 
deciding whether breaches of an 
instalment contract can be treated 
as having terminated the contract 
are the quantitative ratio which the 
breach bears to the contract as a 
whole and the degree of probability 
that such a breach will be repeated. 
This case was followed in Mool- 
chand Kesarimult v. Associated 
Agencies (1941) 2 M.LJ, 281; A. 
I.R. 1942 Mad. 139. 

(s) Phut Chand- Fateh Chand v. 
Jugal Kishore-Gulab Smgh (1927) 8 

34 


Lah. 501; 106 I.C. 10; A.LR. 1927 
Lah. 693. The contract which may 
be an end to under s. 39 is 
“voidable''; Muralidhar Chatter 
v. International Film Co. A. I.R. 
1943 P, C. 34; (1943) 70 I. A. 35, 

(/) Ibid. 

(«) Nannier v. Rayalu Iyer 
(1925 ) 49 Mad. 781; 93 I. C. 6 73. 
But as to a case where the vendor 
was not ready and willing to per- 
form at all, see British and Benmg - 
tons v. A r .H\ Cachar Tea Co. 
[1923] A.C. 48, per Lord Sumner, 
at p. 70, 

(v) See Narasimha Mudali v. 
Naravanammm Che tty (1925) 49 
Mad.L.J. 720; 92 I.C, 333 (facts 
rather confused) ; cp. Jawahar Singh 
v. Secy, of State (1926) 94 I. C. 
635; A.LR. 1926 Lah. 292, 


3/39. 
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S, 39, a extract. See Specific Relief Act, s. 14, as to the effect of 
inability of a party to perform the whole of his part of a contract 
See also s, 24 of the same Act, which enacts, amongst other things, 
that specific performance of a contract cannot be enforced in favour 
of a person who has become “ incapable ” of performing any 
essential term of a contract that on his part remains to be per- 
formed. 

It is very old law that if a promisor disables himself from 
performance, even before the time for performance has arrived, it 
is equivalent to a breach (w). In a modern English case (x) the 
defendant jfromised the plaintiff, his intended wife, in consideration 
of the marriage which afterwards took place, to leave a certain 
house and land to her by will for her life. After the marriage 
he sold the property to a third person. The Court, having de- 
cided on the facts that there was a contract, held that the plaintiff 
was entitled to treat the defendant's conveyance to a stranger as 
an immediate breach and to sue for damages. 

In a Madras case, under the terms of a mortgage for Rs, 800, 
the mortgagee advanced Rs. 300 to the mortgagor and agreed to 
pay the balance to a prior mortgagee of the same property. The 
mortgagee failed to pay the balance according to the agreement, 
and the prior mortgagee sued the mortgagor and recovered the debt 
by attachment and sale of the mortgagor's movable property. 
About eight years after the date of the mortgage the mortgagee 
sued the mortgagor for interest due under the mortgage on Rs, 300 
only. It was held (y) that under the circumstances the mortga- 
gor was entitled to rescind the mortgage under this section “ on 
the ground that the mortgagee by acting in contravention of his 
agreement incapacitated himself from performing it in its en- 
tirety ” ( 2 ), and that he was not entitled to treat the original mort- 
gage as still in force so as* to enable him to sue for the interest 
alone. The Court, however, expressed the opinion that in putting 
an end to the mortgage the mortgagor was bound to give up the 
benefit he had received under the mortgage and to pay back Rs. 300 
with interest up to date of cancellation (a). Without disputing 
the correctness or the substantial justice of the decision, one may 
be allowed to think that the application of the present section was 
somewhat forced. It was made by only one member of the Court. 

The view that a mortgagor who has not received the full amount 
of the consideration for the mortgage is entitled to rescind the 
mortgage under this section was referred to with apparent approval 


(w) See 3 Encycl. Laws of Eng- 
land, 350 (632, 3rd ed.) ; Pollock on 
Contract, 11th ed., p. 222. 

(x) Synge v. Synge f 1894] 1 Q. 
B, 466 C. A, 


( y ) Subba Rau v. Depu Shetti 
(1 m) 18 Mad. 126. 

(*) Per Muttusami Ayyar J. at 
p. 127. 

(a) See s* 65, post 
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by the High Court of Madras ( b )* But iri a later case (c) it has & J#* 

been dissented from by that Court as well as by the High Courts 
of Allahabad (d) and Patna (e), on the grounds that the present 
section applies to contracts only, that a mortgage when registered 
is not a contract but a transfer of property (f), and that a mort- 
gage, notwithstanding a partial failure of consideration, may be 
enforced to the extent of money actually advanced by the mort- 
gagee tc the mortgagor ( g ). 

“ Promisee may put an end to the contract/' — The Common 
Law rights of a promisee on refusal by the promisor to perform 
his promise were thus stated by Scotland C.J. in a Madras case ( h ) 
of 1863, and the statement remains applicable under the Act: — 

“If a vendor contract to deliver goods within a reasonable 
time, payment to be made on delivery, and before the lapse of 
that time, before the contract becomes absolute, he says to the pur- 
chaser, * I will not deliver the goods/ the latter is not thereby 
immediately bound to treat the contract as broken, and bring his 
action. The contract is not necessarily broken by the notice. That 
notice is, as respects the right to enforce the contract, a perfect 
nullity, a mere expression of intention to break the contract, capa- 
ble of being retracted until the expiration of the time for delivering 
the goods. It cannot be regarded as giving an immediate right of 
action unless, of course, the purchaser thereupon exercises his op- 
tion to treat the contract as rescinded, when he may go into the 
market and supply himself with similar goods, and sue upon the 
contract at once for any damage then sustained. The law on this 
subject will be found in Leigh v. Paterson (t) and PhiUpotts v. 

Evans (/), the authority of which cases was upheld in Hochster v. 

Bela Tour " (*). 


(b) Rajai Tirumal v. Pandla 
Muthial (1912) 35 Mad. 114, at p. 
117, 

(r) Kandasamt Pilhi v. Rama - 
santi Monnadi (1919) 42 Mad. 203; 
51 I. C. 507. 

(d) Rashik Lai v. Ram Naratn 
<1912) 34 All. 273. 

(e) Makhan Lai v. Hamman 
Bux (1917) 2 Pat.L.J. 168; 38 I.C 
-877. 

(/) See Transfer of Property 
Act, 1882, s. 58. 

(g) In the Punjab it has been held 
that an agreement to mortgage is 
indivisible, and failure of a part of 
the consideration leads to failure of 
the whole mortgage; Gokulchand v. 
Rahaman (1907) Punj. Rec. no. 
59. But see contra: Motichand v« 
Sagm (1905) 29 Bom. 46; Bhaga- 
bativ. Naraym (1907) 31 Bom. 552; 


Rajani Kanta Das v. Gour Kishore 
(1908) 35 Cal. 1051; Tatia v. Babafi 
(1898) 22 Bom. 176, at p. 183. 

( h ) Mansuk Das v. Rangayya 
Chetti 1 M.H.C. 162. See also the 
observations of Mulla J. in Steel 
Brothers & Co . v. DayaJ Khatao 
& Co. (1923) 47 Bom. 924; 87 I.C. 
67, a case of a contract on 
terms. 

(i) (1818) 8 Taunt. 540; 20 R, 
R. 552. 

(/) (1839) 5 M. & W. 475; 52 R. 
R. 802. It is difficult to understand 
how the learned Chief Justice sup- 
posed this case to anticipate the doc- 
trine of Hochster v. De la Tour, to 
which the judgment of Parke B. is 
distinctly adverse ; but this is of only 
historical interest. 

( k ) (1853) 2 E. & B. 678; 9S R. 
R. 747; and see Ripley v. McClure 
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& 30, The last-mentioned case is now generally treated as the lead- 

ing one on “ anticipatory breach of contract” (/). The rule 
shortly indicated by this phrase is that on the promisor’s repudiation 
of the contract, even before the time for performance has arrived, 
the promisee may at his option treat the repudiation as an im- 
mediate breach, putting an end to the contract for the future and 
giving the promisee a right of action for damages. It must be 
remembered that the option is entirely with the promisee. 

A few months before the Contract Act came into force the effects 
of “ anticipatory breach ” were thus summed up in the Exche- 
quer Chamber in England ( m ) : — « 

“The promisee, if he pleases, may treat the notice of inten- 
tion as inoperative, and await the time when the contract is to be 
executed, and then hold the other party responsible for all the 
consequences of non-performance : but in that case he keeps the 
contract alive for the benefit of the other party as well as his 
own; he remains subject to all his own obligations and liabilities 
under it, and enables the other party not only to complete the 
contract, if so advised, notwithstanding his previous repudiation of 
it, but also^to take advantage of any supervening circumstance 
which would justify him in declining to complete it. 

“ On the other hand, the promisee may, if he thinks proper, treat 
. the repudiation of the other party as a wrongful putting an end to 

the contract, and may at once bring his action as on a breach of it ; 
and in such action he wall be entitled to such damages as would have 
arisen from the non-performance of the contract at the appointed 
time, subject, however, to abatement in respect of any circumstances 
which may have afforded him the means of mitigating his loss ” (n). 
When the promisee has so determined his choice, then, whether he 


(1849) 4 Ex. 345, 359; 80 R.R. 593, 
604. The rule in Hochsler v. De la 
Tour is now generally received in 
America, and has been approved and 
applied by the Supreme Court of the 
United States: Roehm v. Horst 
(1900) 178 U.S. 1. 

(/) This expression is considered 
unfortunate by Lord Wrenbury, 
Bradley v. H. Newsom, &c. [1919] 
A.C. 16, 53; the breach is in the 
present repudiation. Cp. per Lord 
Haldane at p. 33. 

(m) frost v. Knight (1872) L, 
R. 7 Ex. 111. The judgment deli- 
vered by Cockbum C,J. is practi- 
cally, though not formally, the judg- 
ment of the Court; see ibid., at p. 


118. The actual points decided were 
that the rule applies to contingent 
promises, and that the contract to 
marry is not excepted from it on any 
such grounds of its special charac- 
ter as were suggested in the Court 
below. See also Synge v, Synge 
[1894] I Q. R, 466 C. A., where, 
however, it was not necessary to rely 
on the principle to its full extent. 

(n) See also Edridge v, R>D. 
Sethna (1933 ) 60 LA. 368; 36 Bom. 
L.R. 127; 146 I.C. 730; A. I. R. 
1933 P, C. 233; Ratanlal v, Brij* 
mohan A.I.R. 1931 Bom. 386 ; 33 
Bom. L. R. 703; 133 IX. 861; and 
notes to illustration (h) to s, 73„ 
infra . 
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Sites for damages or not, it is not open to the promisor to go back •• 39* 
on his refusal and treat the contract as subsisting (o). 

It may be worth while to add that an unsuccessful attempt to 
perform a contract which does not disable -the promisor from still 
performing it effectually within the time limited, or a reasonable 
time, and does not cause any damage to the promisee, cannot be 
treated as a refusal. Such an attempt does not of itself affect the 
legal rights of the parties at all ( p ). 

These authorities have been followed in British India, Where, 
according to the custom of the caste to which the plaintiff and the 
defendant belonged, marriages ordinarily took place when the bride 
was between twelve and fifteen years of age, and the plaintiff, who 
was betrothed to the defendant’s daughter, required the defendant 
to fix a date for his marriage within a certain period, after which the 
marriage could not take place for eighteen months, owing to the 
intervention of the Sinhasth year, and the girl would then have 
passed her fifteenth year, it was held that the declaration by the girl 
that she was unwilling to be married for three or four years, and 
by the father that he could not compel her to change her mind, was 
practically a repudiation of the contract of marriage, and entitled 
the plaintiff to damages for the breach ( q ). 

Contract of service, — The illustrations to the section are both 
examples of contracts of service. In Hochster v. De la Tour ( r ) 
the defendant engaged the plaintiff as his courier on a Continental 
tour from June 1 for three months certain at £10 a month. Before 
that day came the defendant changed his mind and wrote to the 
plaintiff that he did not want him. The plaintiff, without waiting 
further and before June 1, sued the defendant for breach of contract. 

For the defendant it was argued that the plaintiff should have waited 
till June 1 before bringing his action, on the ground that the con- 
tract could not be considered to be broken till then. It was held, 
however, that the contract had been broken by express renunciation,, 
and the plaintiff was not bound to wait until the day of performance. 

The principles enunciated in this case and the others underlying the 
present section were applied by the High Court of Bombay in a 
case where a stationmaster in the employ of a railway company, 
alleging that he had resigned the service of the company, claimed his 


(o) JhandoQ Mal-Jagm Nath v. 
Phul Oumd-Fateh Ckand (1924) 5 
Lab. 497; 85 I.C. 118; A.I.R. 1925 
Lah. 217 (the only difficulty was on 
the construction of the correspon- 
dence) , 

(p) See Borromtnan v. Free 
(1878) 4 Q.B.D. 500, 

(#) Pursk&tamdas Tribhovmdas 
v, Purshotamdas Mangaidas (1897) 


21 Bom, 23, 35; Khintji Khuverji 
Shall v. Lalji Karamsi £ 1941) Bom, 
211; 43 Bom.L.R, 35; 196 LG 208; 
A.I.R. mi Bom, 129 For the 
form of the decree in such cases see 
p. 37, following Umed Ktka v. 
Nagindas (1870) 7 B.H.C. 122. 

(r) (1853) 2 E. & B, 678; 95 R. 
R. 747. 
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*19*. share of the company's provident fund, but the claim was resisted 
on the ground that he was dismissed from service, and that he was 
not therefore entitled, under the rules of the fund, to more than the 
amount of his subscriptions thereto. One of the questions was 
whether the notice of dismissal, having regard to the date on which 
it was given, operated as a dismissal of the plaintiff. The plaintiff 
had on February 14 gone on three months* leave without pay. On 
May 5 he tendered his resignation to the defendant company. On 
May 13 the company wrote to the defendant that he was dismissed 
from service. It was contended that there was no such dismissal 
as disentitled the plaintiff to his full share of the fund, first, because 
he had previously tendered his resignation, and, secondly, because 
the notice of dismissal was given on May 13, that is, before he 
became liable to resume his duties, which was on the 14th. Both 
these contentions were overruled. As to the -first contention it was 

said that, there being no contract between the parties that the service 
should terminate on resignation, the resignation did not operate to 
determine the contract unless it was assented to by the other side. 
As to the other contention it was said; “His (plaintiff’s) letter of 
the Sth day of May was an intimation of his intention not to perform 
the services to which he was bound. . . . The company only took 
him at his word .... and it seems to me that there was on the 
13th an anticipatory breach which in the events entitled them to 
determine the contract by dismissing the plaintiff ” (s). 

Where a servant or a clerk who is engaged by the month leaves 
his employer's service wrongfully in the course of the then current 
month, he is not entitled to any salary for the broken portion of the 
month in the course of which he left the service ( t ). But where 
the engagement is for one full year, say from 1st April, 1908, to 31st 
March, 1909, and the salary is fixed at so much (say Rs. 18) per 
month, and the servant wrongfully leaves his employer's service on 
20th March, 1909, he is nevertheless entitled to his salary for the 
.eleven months during which he actually served his employer, less 
the damages incurred by the employer by the breach, though the 
salary be payable under the terms of the agreement in a lump sum 
of Rs. 2116 at the end of the year. It was so held by the High Court 


(s) Ganesh Ramchandra v, G. /. 
P. Ry. Co. (1900) 2 Bom.L.R. 790. 
This appears a strange decision, for 
if the resignation was inoperative 
there was no breach at all. There 
might have been if the plaintiff had 
said, “ I shall not return to your 
service, whether you accept my resig- 
nation or not.” 

(0 Ramji v. Little (1873) 10 

Bom.H.C. 57; Dhumee v. Seven - 
oaks (1886) 13 Cal. 80; Ratti Bros . 


v. Ambika Prasad (1913) 35 All. 
132; Amar Singh v. Go pal Singh 
A.I.R. 1931 Lah. 133; 132 I.C 577. 
But see Raghoonath Doss v. Halle 
(1871) 16 W.R. 60. See also Em- 
press of India Cotton Mills Co. v. 
Naffer Chunder Roy (1898) 2 C. 
W.N. 687, and Aryodaya Spg. & 
Wg . Co., Ld, v. Sim Virchand 
(1911) 13 Bom.L.R, 19, cases dc- 
elded with reference to tote special 
terms of the contract. 
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of Madras, the Court observing that the case was governed by the ** 
present section and s. 64, and that ill. (c) to s. 65 was almost con- 
clusive in plaintiff's favour (u). 

Measure of damages. — The measure of damages for “antici- 
patory breach" is not necessarily the same as ft would be for a 
failure or refusal occurring at the time when performance was # 
due ( v ). The injured party is under an obligation to take all reason- 
able steps to mitigate the loss flowing from the breach; the em- 
phasis is on the word “ reasonable 9 \ In Ramgopal v. Dhmji 
Jadhav ji Bhatia ( w ), the defendants, the owners of a cotton ginning 
mill, contracted in October 1919, that for a period of six months 
they would put their mill at the disposal of the plaintiff, a cotton 
merchant, for half its working time at fixed rates in order to give 
raw cotton which the plaintiff contemplated buying and which he 
agreed to supply to them for the purpose. In November, before 
any of the plaintiff’s cotton had been taken by the mill, the defen- 
dants repudiated the contract. The plaintiff sued the defendants 
for damages and it was held that the breach being anticipatory, the 
damages were the estimated loss of profit to the plaintiff by the 
reason of the contract not being carried out, and that the plaintiff 
was not bound to buy cotton and have it ginned at other mills under 
his obligation to mitigate the damages. Lord Sumner in delivering 
the judgment of the Privy Council observed : " Though no doubt the 
plaintiff was bound to take reasonable steps to mitigate his loss, the 
present argument requires that, after the appellant’s breach, he 
should have bought the cotton, which both parties knew he had not 
yet done, and then have tendered it for ginning to other mills in 
order to cut down his loss for their benefit to a mere difference in 
ginning rate. The fact, however, is that this was a case of antici- 
patory breach. The contract was repudiated almost as soon as it 
was made, and, the intended operation being thus baulked, the 
plaintiff was entitled to measure his damages as they then stood and 
could not be required by the defendants to buy the cotton, which 
they had announced in advance they would not gin for him." 

Insolvency of promisor. — This is not of itself equivalent to a 
total refusal to perform the contract, though it may be accompanied 
by conduct which amounts to a notice of the insolvent debtor’s or 
his representative’s intention not to pay his debts or perform his 
contracts. A seller, however, is not bound to go on delivering 
goods to an insolvent buyer ( x ). The proofs and illustrations belong 

(«) Chokalinga v. Mahomed v. Saw Togo A.I.R, 1933 Rang. 25; 

(1912) 23 Mad.LJ. 680. see further on s. 73, be tow. 

(v) Milieu v. Van Meek & Co. ( w ) (1928) 55 LA. 299 ; 55 Cal. 

{1 921) 2 K.B. 369, C A. ; Momndra 1048; 111 I.C. 480; A. I. R. 1928 
Chandra v. A sunni Kumar (1921) P.C. 200. 

48 Cal. 427, 433; 60 LC. 337; A, I. (x) Ex park Chalmers (1873) 

R. 1921 Cal* 185; Mmmg Po Kyaw L.R. 8 Ch. 289. 
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8a. 89,40. to the special subject of sale of Goods, now dealt With in a separate 
volume. 

By whom Contracts moist be Performed. 

40 . If jjt appears from the nature of the case that 
. , it was the intention of the parties to 

. Person by whom . . . 

promise is to be per- any contract that any promise con- 
formed. tained in it should be performed by the 

promisor himself, such promise must be performed by the 
promisor. In other cases the promisor or his representa- 
tives may employ a competent person to perforin it. 

Illustrations. 

(a) A. promises to pay B. a sum of money. A. may perform this 
promise either hy personally paying the money to B. or by causing it to* be 
paid to B , by another; and, if A. dies before the time appointed for pay- 
ment, his representatives must perform the promise, or employ some proper 
person to do so. 

(b) A. promises to paint a picture for B. A. must perform this 
promise personally. 


Personal contracts. — Contracts involving the exercise of per- 
sonal skill and taste, or otherwise founded on special personal confi- 
dence between the parties, cannot be performed by deputy. But it 
is not always easy to say whether a particular contract is, in this 
sense, personal or not, or what is an adequate performance of a 
personal contract. The hiring of a carriage from Sharpe, a coach- 
maker, trading under his own name alone, but in fact with a partner, 
was field to be a personal contract, which the hirer was not bound 
to go on with after Sharpe had retired from business. “ He may 
have been induced to enter into the contract by reason of the confi- 
dence he reposed in Sharpe, and at all events had a right to his 
services in the execution of it ” (y). This has been considered an 
extreme application of the principle { s ), which ought to be applied 
only where the contract really and substantially has relation to the 
personal conduct of the contracting party (a). A contract for 
personal agency or other service entered into with partners is gener- 
ally determined by the death of a partner, or it may be more accurate 
to say that it is not held to continue with the surviving partner 
unless there is something to show a distinct intention to that 
effect (6). On the other hand, a contract with a firm which has 
nothing really personal about it so far as regards the partners, for 
example, a contract to perform at a music-hall belonging to the firm, 


(y) Robson v. Drummond (1831) 
2 B. & Ad. 303; 36 R.R. 569, 572. 

(a) British Waggon Co. v. Lea 
& Co.- (1880) 1 Q.B.D. 149, 152. 


(a) Phillips v. Alhambra Palace 
Co. [19011 1 K.B. 59. 

(b) Tasker v. Shepherd (1861) 6 
H. & N. 575; 123 R.R. 697, 
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Is not generally detennraed by the death of one member of the firm* S*. 4% 
especially if the individual members of the firm were not named 
in the contract and not known to the other party (r). Every case 
must r&Hy be judged on its own circumstances. 

The illustrations to the section look obvious enough. But the 
second is not quite so simple as it looks. Suppose A. is not a painter, 
but a sculptor. Must A. chisel the whole of his statue in the marble 
with his own hand, or, if the statue is to be in bronze, must he cast 
it himself? According to all modern usage, he is clearly not bound 
to do so; he is expected to design and supervise the work, but the 
manual execution will be done, subject to the master's final touches, 
by skilled workmen. Benvenuto Cellini cast his own Perseus; Sir 
Hamo Thornycroft did not cast his own King Alfred. Again, A. 
is a painter commissioned to carry out a great mural decoration* 

Must be actually hold the brush that lays on every square inch of 
paint? Certainly that was not the understanding of the great 
European painters of the sixteenth and seventeenth centuries and 
their patrons; the less important parts of the work were executed 
by pupils and assistants under the master's direction, and it would 
have been impossible to get the work done otherwise. Still the 
master was bound to perform his promise personally in the sense 
that he could not delegate the design or general supervision to a 
junior. In ascertaining what is contemplated by the parties, usage 
as well as the express terms must be regarded. 

Ordinary contracts for delivery of goods, pa>ment for them 
and the like, may of course be performed by deputy (d). " There 

is clearly no personal element in the payment of the price" (e). 

See notes to s, 7, above. 


4 1 . When a promisee accepts performance of the 
Effect of promise from a third person, he cannot 

performs™# from afterwards enforce it against the pro- 
third person. misor 


There is English authority to the effect that discharge of a con- 
tract by a third person is effectual only if authorised or ratified by 
the debtor; but it is not clear that the better modern opinion is not 
the other way (/). In India there is no occasion to discuss the 


(<) Phillips v. Alhambra Palace 
€o, f supra , note (a). The defen- 
dants were undisclosed partners 
trading under a quasi-corporate 
name; the plaintiffs were a troupe 
of performers, hut nothing turns on 
their number. If one of the plain- 
tiffs had died the case would have 
been different, as they had under- 
taken active and personal perfor- 
mances. 

(d) Tad v. Lakhmidas (1892) 10 
35 


Bom, 441, 451 ; but authority is really 
needless, even if illustration (a) did 
not cover it; followed Taman v. 
Chang* (1925) 49 Bom. 862 ; 27 Bom. 
L.R. 1261; 91 I.C. 360; AJ.R. 
1926 Bom. 97. 

(*) Tol hurst v. Associated Port- 
land Cement Manufacturers {1902} 
2 K. B, 660, 672, per Collins M.R. 

(/) See Leake, 8th ed,, Pollock, 
11th ed., 498, 
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gg, H j 43, point, as the words of the Act leave no room for doubt. It need 
hardly be added that this section applies only when a contract has 
, in fact been performed by a third person (g). Cp. the Negotiable 

Instruments Act, 1881, s. 113. * 


Devolution of 
liabilities. 


;oint 


42 . When two or more persons have made a joint 
promise, then, unless a contrary inten- 
tion appears by the contract, all such 
persons, during their joint lives, and 
after the death of any of them, his representative jointly 
with the survivor or survivors, and after the death of the 
last suryivor, the representatives of all jointly, must ful- 
fil the promise. 


This is a deliberate variation of the Common Law rule. In 
England “upon the death of one of several joint contractors the 
legal liability under the contract devolves on the survivors ; and the 
representative of the deceased cannot be sued at law either alone or 
jointly with the survivors. Consequently the whole legal liability 
ultimately devolves upon the last surviving contractor, and after his 
death upon his representatives ” (h). Limited exceptions have been 
introduced by Courts of Equity, and in particular a deceased 
partner’s estate is liable, subject to the prior .payment of hts separate 
debts, for the unsatisfied debts of the firm («). Parties can, of 
course, make their contracts what they please; but the presumption 
established for British India by the present section appears to be 
more in accordance with modem mercantile usage. 


43 . When two or more persons make a joint pro- 
mise (/), the promisee may, in the ab~ 
Any one of joint sence of express agreement to the con- 
^^iLdt^erforJ. trary, compel any [one or mor«] (k) of 
such joint promisors to perform the 


whole of the promise. 


(g) Har Chandi Lai v. Sheoraj 
Singh (1917) 44 I.A. 60; 39 All. 
178; 39 I.C. 343; cf. Dhanpat Mai 
v. Niamai Rai A.I.R. 1933 Lab. 
335. 

(h) Leake, 8th ed., 313. 

(t) Partnership Act, 1890, s. 9, 
following the decision of the House 
of Lords in Kendall v. Hamilton 
(1879) 4 App. Ca. 504, before which 
partnership debts were generally 
supposed to be joint and several for 
all purposes. 

(/) This means what it says. Co- 
heirs of a mortgagor are not joint 


promisors, and some of them cannot 
be sued for the whole debt: Hazara 
Singh v. Naranjan Stngh (1929) 119 
I.C. 419; A.I.R. 1929 Lah. 783. 

(k) Substituted for the word 
“ one " by the Amending Act, 1891 
(XII of 1891). It has been found 
necessary to lay down that if one of 
two parties to an alleged joint prOr 
mise turns out not to have agreed to 
it at all, the other who did contract 
is not released: Sankole v. Badridad 
(1925) 89 IX. 976; A.I.R. 1926 
Nag. 196. 
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Each of two or more joint promisors may compel every g, 45. * 
other joint promisor to contribute 
compel conuib°uti?n y ^ally with himself to the performance 
of the promise, unless a contrary inten- 
tion appears from the contract. 

If any one of two or more joint promisors makes 
default in such contribution, the remain- 
in ? joint promisors must bear the loss 
tion. arising from such default in -equal 

shares. 

Explanation . — Nothing in this section shall prevent a 
surety from recovering from his principal payments made 
by the surety on behalf of the principal, or entitle the prin- 
cipal to recover anything from the surety on account of 
payments made by the principal. 

Illustrations . 

(a) A., B. f and C. jointly promise to pay D. 3,000 rupees. D. may 

compel either A. or B. or C. to pay him 3,000 rupees, + 

(b) A., B., and C jointly promise to pay D. the sum of 3,000 rupees. 

C. is compelled to pay the whole. A. is insolvent, but his assets are suffi- 
cient to pay one-half of his debts. C. is entitled to receive 500 rupees from 

A/s estate, and 1,250 rupees from B. 

(c) A., B., and C. are under a joint promise to pay D. 3,000 rupees* 

C is unable to pay anything, and A. is compelled to pay the whole. A. is 
entitled to receive 1,500 rupees from B. 

(d) A., B., and C. are under a joint promise to pay D. 3,000 rupees* 

A. and B. being only sureties for C. C fails to pay A. and B, are 

compelled to pay the whole sum. They are entitled to recover it from C 


Joint promisors. — The series of sections now before us mate- 
rially varies the rules of the Common Law as to the devolution of 
the benefit of and liability on joint contracts (/). As far as the 
liability under a contract is concerned, it appears to make all joint 
contracts joint and several (m). It allows a promisee to sue such 
one or more of several joint promisors as he chooses, and excludes 
the right of a joint promisor to be sued along with his co- 
promisors («). Here the minority of one joint promisor does not 
affect the liability of the other (o). There is still considerable 


(l) Lukmidas Rhimji v. Pursho - 
tarn Haridass (1882) 6 Bom. 700, 
701. 

(m) Motilal Bechardass v. Ghel- 
iabhm Bantam (1802) 17 Bora, 6, 
11 ; Biskunath Sahay v. Nanku Pra- 
sad Singh (1923) 2 Pat 446; Raghu- 
*natk Das v. BaUskwar Prasad (1<£7) 
7 Pat* 353; 105 LC. 484; 9 P.LT. 


137; A.I.R, 1927 Pat, 426. 

(n) Hemendro Coomar Mullick 
v. Rajendrolall Moonshee (1878) $ 
Cal. 353, 360; Muhammad Askari v. 
Radhe Ram Singh (1900) 22 AIL 
307, 315: Dirk v. Dhmji fait ha 
(1901) 25 Bom, 378, 386. 

(o) Samoa Bat v. Vasanta Ra& 
(1916) 43 LA. 99; 39 Mad. #9; 
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M, <3. "difference of opinion in the Indian High Courts as to its conse- 
quential operation where a judgment has been obtained against some 
or one of joint promisors, and the decisions must be examined ( p ). 
We think it the better opinion that the enactment should be carried 
out to its natural consequences, and that, notwithstanding the 
English authorities founded on a different substantive rule, such a 
judgment, remaining unsatisfied, ought not, in British India, to be 
held a bar to a subsequent action against the other promisor or 
promisors. 

Effect of decree against some only of joint promisors. — In 

Hemendro Coomar Mullick v. Rajendrolall Moonshec ( q ) the High 
Court of Calcutta held, following the rule laid down in King v. 
Hoare (r), that a decree obtained against one of several joint makers 
of a promissory note is a bar to a subsequent suit against others. 
This was followed by the High Court of Madras in a similar case 
in Gurusami Chetti v. Samurti Chinna (s). Strachey C.J. dissented 
from these decisions in Muhammad Askari v. Radhc Ram Singh (t) . 
In that case the question was whether a judgment obtained against 
some of several mortgagors and remaining unsatisfied against them 
was a bar to a second suit against other joint mortgagors, and the 
Court held that it did not constitute any bar and that a second suit 
was maintainable, the doctrine of King v. Hoare ( u ) not being 
applicable in India, at all events in the Mufassal, since the passing 
of the Indian Contract Act. Strachey C.J. said : “ My objections 

to the application of the doctrine are based on purely legal grounds. 
The doctrine now rests not so much on King v. Hoare (1844) 13 
M. & W. 494, as on the judgments of the Law Lords in Kendall v. 
Hamilton (1879) 4 App. Ca. 504. As explained in those judg- 
ments, the doctrine that there is in the case of a joint contract a 
single cause of action which can only be once sued on is essentially 
based on the right of joint debtors in England to have all their co- 
contractors joined as defendants in any suit to enforce the joint 
obligation. That right was in England enforceable before the 
Judicature Acts by means of a plea in abatement, and since the 
Judicature Acts by an application for joinder which is determined 
on the same principles as those on which the plea in abatement would 
formerly have been dealt with. In India that right of joint debtors 
has been expressly excluded by s. 43 of the Contract Act, and 
therefore, the basis of the doctrine being absent, the doctrine itself 
is inapplicable. Cessante ratione legis, cessat ipsa lex.”* 


Sain Das v. Ram Chand (1923) 4 
Lah. 334 ; 85 I.C. 701; A.I.R. 1924 
Lah. 146. 

(p) Nil Ratan Mukhopadhyaya v. 
Coach Behar Loan Office (1941) 1 
Gti. 171; 194 I.C. 746; A.I.R. 1941 
64. 

fa) (1878) 3 Cal. 353. 


(r) (1844) 13 M. & W. 494; 67 
R.R. 694. 

(s) (1881) 5 Mad. 37. 

(0 (1900) 22 All. 307. See also 
Abdul Acts v. Basdeo Singh (1912) 
34 All. 604, 606; 17 I.C. 89. 

(») (1844) 13 M. & W. 494 ; 67 
R.R. 694. 
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Coming next to the High Court of Bpmbay, the doctrine 4 o% 
King v* Hoare was assumed to be applicable to India by that Court 
in Lukmidas Khimji v. Pur shot am Haridas (v), and in Lakshmi- 
sh&nkar v. Vishnuram ( w ). In the latter case it was held that the 
principle of King v. Hoar 'e did not apply to the facts of the case, as 
the decree in the first suit against one of the partners, which was 
set up as a bar to a subsequent suit against all the partners, was 
made by the Civil Court of Baroda, which had no jurisdiction over 
some of the partners who resided in British territory. On the other 
hand, there is a dictum of Farran J. in Motilal v. Ghellabhai {x) 
th&t the present section appears to make all contracts joint and 
several* The applicability to India of the rule in King v. Hoare 
was again considered by the same Court in Dick v. Dhunji Jaitha (y), 
but the point was not decided, as the Court thought it did not arise 
directly for decision. In a case (z) where the question was whether 
the plaintiff having sued an agent to judgment was entitled under 
s. 233 (below) subsequently to maintain a suit against the principal 
Macleod J. expressed his dissent both from the reasoning and the 
decision of Strachey C.J. in Muhammad Askari’s case, and held 
that the present section merely took away the right of a joint pro- 
misor to have his co-promisor joined with him in the action, and 
did not enable the promisee to file separate actions against both. “ It 
could not have been intended/* said the learned Judge, fl to deprive 
the second co-contractor of his right to plead the previous judg- 
ment, or to split up one cause of action into as many causes of action 
as there were joint contractors/* This view was soon afterwards 
adopted by Kajiji J. (a). 

The reasoning of Strachey C.J. seems to us conclusive; but 
until it has been adopted generally by the other High Courts, or 
confirmed by the Privy Council, the point must be regarded as 
open. The Madras High Court, in later cases, seems inclined to 
adopt the opinion expressed in the first paragraph of the commen- 
tary of this section (£). The various judgments on either side 
will be found collected in Nil Ratan Mukhopadhyaya v. Cooch 
Behar Loan Office (c), but the Court in that case did not find it 
necessary to (Jecide between them. 


(v) (1882) 6 Bom. 700. 

(w) (1890) 24 Bom. 77. 

(x) (1892) 17 Bom. 6, 11. See 
also Govmd v« Sakharam (1904) 28 
Bom, 383. 

C y ) (1901) 25 Bom. 378. 

(*) Shvolat v . Birdichand (1917) 
19 Bom.L.R, 370, 377 — 380; 40 I.C 
194. 

(a) Markandrai v. Pirendrarai 
(1917) 19 Bom.L.R, 837, 843; 42 


I.C. 815. 

(h) Moot Chand v. A Izvar C Hetty 
(1916) 39 Mad. 548, at pp. 551-2; 
29 I.C. 303; Raman julu v. Aram- 
mudu (1909) 33 Mad. 317, at pp. 
319—21 . 

(c) (1941) 1 Cal. 171; 194 I.C. 
746; A.I.R. 1941 Cal 64; and see 
In re Vallibhai A dam fee A.I.R. 
1933 Bom. 407 ; 35 Bom.L.R. 881; 
145 I.C 619. 


a 4i 
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J8L*4SK » Judgment against one joint promisor ‘who admits claim after 
institution of suit does not bar the suit against other joint promisors* 
In the last-mentioned case the plaintiff sued the defendants, alleging 
that ..they were partners, and at the hearing one of the defendants 
admitted the plaintiff's claim, and judgment was thereupon passed 
against him for the amount claimed. On behalf of the other defen- 
dants it was contended that, the cause of action alleged in the plaint 
being joint, it merged in the judgment recovered against the first 
defendant, and that further proceedings in the suit were therefore 
barred. The Court did not accede to this contention, and it was 
held that the judgment recovered against the first defendant did 
not bar further prosecution of the suit against the others. Refe- 
rence was made in the course of the judgment to s. 153 of the Code 
of Civil Procedure, 1882 (now O. 15, r. 2, Code of Civil Procedure, 
1908). As to King v. Hoare , it was stated that the rule there laid 
down did not apply to the facts of the case under consideration. 

Suit against one of several partners. — The section applies as 
much to partners as to other co-contractors ( d ). In Lukmicfas 
Khitnji v. Purshotam Haridas (e) it was held in a suit brought 
upon a contract made by a partnership firm that a plaintiff may 
select as defendants those partners of the firm against whom he 
wishes to proceed. This decision was cited with approval by 
Farran C.J. in Mo tiled Bechardas? v. Ghellabhai Hariram (/) and 
was followed by the High Court of Madras in Narayana Chetti v. 
Lakshmana Chetti ( g ), where it was held in a similar case that 
according to the law declared in s. 43 of the Contract Act, especially 
when taken with s. 29 of the then Code of Civil Procedure (h), 
it is not incumbent on a person dealing with partners to make them 
all defendants, and that he is at liberty to sue any one partner as 


(d) In re Vallibhai Adamji, supra, 
where the authorities are collected. 

(e) (1882) 6 Bom. 700 . 

(/) (1892) 17 Bom. 6, II. In 
that case Farran CJ. observed that 
ss. 42, 43, and 45 related to partners 
as well as to other co-contractors, 
and that if the Legislature had in- 
tended to except partners from the 
provisions of this section it would 
have done so in express words. See, 
however, Lakshmishankar v. Vishnu - 
ram (1899) 24 Bom. 77, where the 
Court held, without any reference to 
the earlier case, that the liability of 
partners was joint, and Jhat no one 
partner could change it Into a joint 
and several liability without the con- 
sent of the other partners. 

(0) (IW) 21 Mad. 256. See 
Mho (1878) 3 Cal. 353, 359, 360, and 


(1900) 22 All. 307, 315; Appa Dada 
Patil v. Ramkrishna Vasudeo (1930) 
53 Bom. 652; 121 l.C. 581; A.I.R. 
1930 Bom. 5. 

W S. 29 of the Code of CM! 
Procedure, 1882 (now O. 1, r. 6, in 
the Code of 1908), runs as follows: 
“ The plaintiff may, at his option, join 
as parties to the same suit all or any 
of the persons severally or jointly 
and severally liable on any one con- 
tract, including parties to bills of ex* 
change, hmidis , and promissory 
notes/' The judgment seems to as- 
sume that the effect of s« 43 was to 
make all joint contracts joint and 
several. See M otilal Berhardass v. 
Ghellabhai Hariram (1892). 17 Boat. 
6, 11; and Muhammad Askari v. 
Radhe Ram Singh (1900) 22 AH. 
307, 316. 
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Be my choose. It will be noted in this case that the Court expressly J5. 4rz 
applied to partners not only s. 43 of the Contract Act, but also s* 29 
of the Code of Civil Procedure, 1882, which relates not to joint, 
but to several and to joint and several, liability. The same view of 
the section has been taken by the High Court of Lahore (i). 

In this connection may be noted O. 1, r, 10, of the Code of 
Civil Procedure, which provides that the Court may order, either 
of its own motion or on the application of a party to a suit, “ that 
the name of any person who ought to have been joined, whether as 
plaintiff or defendant, or whose presence before the Court may be 
necessary in order to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved in the suit, be 
added/' The effect of s. 43 being, according to the above decisions, 
to render the liability of joint promisors joint and several and to 
exclude the right of a joint contractor to be sued along with his 
co-contractors, the provisions of O. 1, r. 6, are applicable to the 
case, and the promisee is at liberty to sue any one or more of the 
joint promisors. But this right is distinct from, and does not 
affect, the right of a defendant to apply to the Court under O. 1, 
r. 10, of the Code to have his co-contractor added as a party. But 
such an application, it is conceived, can be sustained not on the 
ground that the joint contractor ** ought to have been joined ” as 
defendant, but only under the latter branch of the section, if the 
Court considers it necessary to do so (/). 


(i) Muhammad Ismail Khan v, 
Saad~ud~dm Khan (1927) 9 Lah. 
217; 104 I,C, 700; AXR. 1927 Lah. 
819; Jag Lai v. Shib Lai (1902) 
Ptroj. Rec no. 37; Thomas Beck 
v. Thomas Siddle (1892) Punj. Rec. 
no. tl ; Livingstone v. Per os Din 
(1914) Punj. Rec. no. 107, p. 396 
(joint tenants) ; Liquidator , Union 
Bank of India v. Gobind Si$igh 
(1923) 4 Lah. 239; 77 IX. 338; 
A.I.R. 1925 Lah. 148 (partners). 

(/) Note the observations of Stra- 
chey C.J. in Muhammad Askari v. 
Radhe Ram Singh (1900) 22 All. 
30 7, 316, 317: “In -their note to s. 43, 
Messrs. Cunningham and Shephard, 
at pp. 158, 159 of their commentary 
on the Indian Contract Act, 7th ed., 
say that, * »£ this section is intended 
to deny to joint debtors the right to 
be sued jointly in one suit, it in- 
volves a departure from English 
law* and that, *in view of this sec- 
tion and the 29th section of the Code 
of Civil Procedure, it is clear that 
the non-joinder of a co-debtor is no 


ground of defence to a suit; but it 
is apprehended that an application 
made tinder the 32nd section of the 
Code to add as a defendant an omit- 
ted co-debtor would be dealt with 
in the same manner as it is in Eng- 
land.' I cannot agree with this view. 
As the judgments in Kendall v. 
Hamilton (1879) L.R. 4 A.C. 504 
show, such an appreciation would in 
England be dealt with in the same 
manner as the old plea in abatement, 
and the effect of the latest decisions 
is that a joint debtor, though he has 
not an absolute, has an ordinary and 
a prim a facie right to have his co- 
debtors joined: Wilson, Sons <9 Co. 
v. Balcarres Brook Steamship Co. 
[1893] 1 Q.B. 422; Robinson v. 
Geisel [1894] 2 Q.B. 685” 

Note also the observations of 
Crowe J. in Dick v, Dhunji Jaitha 
(1901) 25 Bom. 378, 386, where the 
learned Judge says: “ With regard 
to the argument based on the provi- 
sions of s. 43 of the Contract Act, 
it seems to me that that section 
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48. Co-heirs.-— This section speaks of two or more persons making a 

joint promise, and it has no application where parties become jointly 
interested by operation of law in a contract made by a single person. 
Hence the section does not apply to the case of several heirs of the 
original debtor, and they all must be joined as parties to the suit (fe). 

Co-tenants. — Each of a number of co-tenants is under s> 43 sepa- 
rately liable to the landlord for the whole rent (/). 

Contribution between joint promisors. — This clause re- 
presents the doctrine of English equity as distinct from that of the 
Common Law Courts. It would be useless to cite English 
authorities. 

Joint tenants are joint promisors; therefore the liability is only 
to contribute to the performance of the promise. Hence if one of 
several persons jointly liable for a debt is sued, and is compelled to 
satisfy the debt and the costs of the suit, he can only call on the 
others to contribute in respect of the debt, and not in respect of 
the costs (w). 

When liability to contribute arises. — In a case decided be- 
fore the enactment of the Contract Act, it was held that the mere 
existence of a decree against one of several joint debtors does not 
afford ground for a suit for contribution against the other debtors. 

M Until he has discharged that which he says ought to be treated as 


merely takes away the right of a 
joint debtor to be sued jointly aruf 
to plead in abatement a right which 
was abolished in England b\ the 
Judicature Acts. It is still open to 
a defendant to apply to the Court for 
joinder of a person who ought to 
have been included in the action ; 
and, to use the words of Earl Cairns 
L.C. in Kendall v. Hamilton (1879) 
4 App. Cas. 504, 4 the application to 
have a person so omitted included as 
a defendant ought to be granted or 
refused on the same principles on 
which a plea in abatement would 
have succeeded or failed/ S'. 32 of 
the Civil Procedure Code gives the 
Court absolute discretion, either on 
application or suo motu, to dismiss 
or add parties/’ 

The opinion expressed by Mr. 
Justice Crowe corresponds to a con- 
siderable extent with that of Messrs. 
Cunningham and Shephard. We 
agree with Strachey C.J. in think- 
ing that an application under O. 1, 
r. 10, to add as defendant an omitted 


debtor should not be dealt with as 
in England, but on the principles ex- 
pressed in the Contract Act and to 
be reasonably inferred from its lan- 
guage. As to the practice in am- 
endment, see Muhammad Ismail Khan 
v. Saad-ud~din Khan (1927) 104 
IX. 700; A.I.R, 1927 Lah. 819. 

As to cases under the Bengal Ten- 
ancy Act, see Chamatkari v. 7Vi~ 
gma Nath (1913) 17 C.W.N. 833; 
19 IX. 989T 

(k) Shaikh Sahad v. Krishna 
Mohan (1916) 24 Cal.LJ. 371; 35 
IX. 563. 

(/) Nirdosh v. Jakarta (1914) 20 
Cal.L.J. 492; Raghunath Das v. 
Baleshxvar Prasad Chaudhuri (19 27) 
7 Pat. 353; 105 IX. 484; A.LR. 
1927 Pat, 426; Kuman Das v. Ka- 
meshwar Singh A.I.R, 1935 Pat 
146; 156 IX. 352. 

(w) Punjab v. Petum Singh 
(1874) 6 N.W.P. 192; unless the 
joint promise includes costs; Kanto 
Mohan Mullick v. Gour Mohan Mul * 
lick (1940) 45 C.W.N. 3S7« 
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a common burden, or at any rate done something towards the dis- 4? 
charge of it, he cannot say that there is anything of which he has 
relieved his co-debtors, and which he can call upon them to share 
with him” ( n ). And the law under the Contract Act would appear 
to be the safne: see illustrations to the section (o). 

Contribution as between judgment debtors. — The question 
as to whether, as between persons against whom a joint decree lias 
been passed, there is any right of contribution at all depends upon 
the question whether the defendants in the former suit were wrong- 
doers in the sense that they knew or ought to have known that they 
were doing an illegal or wrongful act. In that case no suit for con- 
tribution will He ( p ). Thus where a decree for costs against two 
defendants jointly was executed against one of them, who had set 
up a false defence in the suit in collusion with the other, and the 
former sued the latter for contribution, it was held that the suit 
would not He ( q ). It is no longer necessary to consider (r) 
whether the rule in Mcrryweather v. Nixtm (j), under which there 
was no contribution between joint tortfeasors, is applicable to India, 
the rule having been now for all practical purposes abolished by the 
Law Reform (Married Women and Tortfeasors) Act, 1935 (t). 

Lord Herschel! had already said in Palmer v. Wick, etc., Steam 
Shipping Co. ( u ), that the rule did not appear to him “ to be founded 
on any principle of justice or equity pr even of public policy which 
justifies its extension to the jurisprudence of other countries.” 


(w) Ram Pershad S 'mgh v. Ncer- 
bhoy Singh (1872) 11 R.L.R. 76. 
But if the decree has been realized 
against one of the joint-debtors, in 
proceedings for contribution a plea 
by one of the other joint debtors that 
the money was lent to the plaintiff 
alone i$ inadmissible: Nityanand v. 
Radhacharan A.LR. 1934 Pat. 411; 
148 IX. 434. 

( o ) See Abraham v. Raphial 
(1916) 39 Mad. 288, 291; 227 T.C. 
337. 

(p) Suput Singh v. Imrii Teicari 
(1880) 5 Cal. 720, citing Merry- 
weather v. Nixatt (1799) 8 T.R, 
186; 16 R.R. 810; (the real leading 
case is, however, Adamson v. Jareds 
(1827) 4 Bing. 66; 29 RR. 503. 
See [18941 A.C. 318, at p. 324); 
Hari Sarm Maitm v, Jotindra 
Mahan Lahin (1900) 5 C.W.N. 
393; Mokesh Chandra v, Boydya 
Nath (1901) 6 C.W.N* 88 > Krishna 
Ram v. Rakmini Semak Singh (1887) 

36 


9 All. 221. 

(<]) Vayangara v, Pariyangot 
(1883) 7 Mad. 89; Sudhu Smgh v. 
Lehna Smgh (1901) Punj. Rec. no. 
7 ; Gobind Chunder v. Srigobind 
(1897 ) 24 Cal. 330. See also as to 
contribution between judgment debt- 
ors Brojendro Kumar Roy v. Rash 
Be hari Roy (1886) 13 Cat. 300, and 
Lakshmana Ayyan v. Rmgasami 
Ayyan (1894) 17 Mad, 78, where it 
was held upon the facts of the case 
that one judgment debtor against 
whom execution had been levied was 
entitled to contribution against the 
rest. 

(r) As in Siva Panda v. Jujusti 
Panda (1901) 25 Mad. 599. 

(jr) Supra , note (p). 

(0 25 & 26 Geo. 5, c. 30, s. 6. 

<*) (1894] AX. 318, at p. 324; 
and sfce Nihal Singh v. The Collector 
of Bulandshahr (1916) 38 Ail. 237, at 
p. 240 ; 33 L£. 165. 
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Ss, 44, 45. 44. Where two or more persons have made a joint 

promise, a release of one of such joint 
one join t° prom?$or.°^ promisors by the promisee does not dis- 
charge the other joint promisor or joint 
promisors; neither does it free the joint promisor so re- 
leased from responsibility to the other joint promisor or 
joint promisors. 

We have here another variation of English law ( v ). In 
England the releasing creditor must expressly reserve his rights 
against the co-debtors if he wishes to preserve them {w). 

This section applies equally to a release given before or after 
breach. Thus where in a suit (#) for damages against several 
partners the plaintiff compromised the suit with one of them, and 
undertook to withdraw the suit as against him, it was held that the 
release did not discharge the other partners, and the suit might 
proceed as against them. For the latter it was contended that the 
section occurred in the portion of the Act relating to the performance 
of contracts, and that it did not therefore apply to liabilities arising 
out of the breach of a contract. The Court held that such a con- 
struction of the section was too narrow. 

The principle of this section has also been applied to judgment 
debts. It has thus been held that a release by a decree holder of 
some of the joint judgment debtors from liability under the decree 
does not operate as a release of the other judgment debtors (y). 

45. When a person has made a promise to two or 

Devolution of joint more persons jointly, then, unless a con- 
rights. trary intention appears from the con- 

tract, the right to claim performance rests, as between him 
and them, with them during their joint lives, and, after 
the death of any of them, with the representative of such 
deceased person jointly with the survivor or survivors, and, 
after the death of the last survivor, with the representa- 
tives of all jointly. / 

Illustration. 

A., in consideration of 5,000 rupees lent to him by B. and C, promises 
JB, and C. jointly to repay them that sum with interest on a day specified. 


(v) See Krishna Charon v. Sana 
Kumar (1917) 44 Cal. 162, 174; 34 
I.C. 609. 

(w) There is no different equit- 
able doctrine. In Ex parte Good 
(1877) 5 Ch.D. 46, the document in 
question was held not to be a release 
at all» and the general rule not dis- 


puted; see at p. 57. 

(x) Kir tee Chunder v. Strut hers 
(1878) 4 Cal. 336. 

(y) Moot Chand v. Alwar Chetty 
(1916) 39 Mad. 548; 29 IX. 303; 
Daulaf Ram v, Punjab National 
Bank A.I.R. 1933 Lah. 505; 144 I* 
C. 981. 
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B. dies. The right to claim performance rests with B/s representatives g f |5 $ 
jointly with C. during C.’s fife, and after the death of C. with the repre- 
sentatives of B. and C. jointly. 


Promise to two or more persons jointly. — This section 
applies to all joint promisees whether they be partners (z), co- 
sharers (a), or members of a joint Hindu family carrying on 
business in partnership (6). There is nothing in this enactment 
to show what happens to a single right when the owner of it dies, 
and several persons become entitled to it (c). In such a case, it 
has been held that all of them must join in a suit to enforce the 
right, and if any of them refuses to join as plaintiff, he must be 
added as a defendant (d). Obviously joint promisees cannot 
divide the debt among themselves and sue severally for the 
portions (>). 

Right to performance of promises during joint lives. — As 

the right to claim performance of a promise in the case of joint 
promisees rests with them all during their joint lives, it follows that 
all the joint promisees should sue upon the promise (/). If a 
suit is, therefore, brought by some of them only, and the other pro- 
misees are subsequently added as plaintiffs, whether on objection 
taken by the defendant ( g ) or by the Court of its own motion (A), 


(%) Motilal v* Ghellabhai (1892) 
17 Bom. 6, 13; Aga Gulatn Husain 
v. A.D+ Sassoon (1897) 21 Bom. 
412, 421 ; Manghanmal Matanomal v. 
Pahlajrai (1927) 105 IX. 544; A. 
f.R. 1928 Sind 16; subject to special 
grounds of exception, as where the 
plaintiffs partners have ceased to 
have any interest, Mulibai v. She- 
war am Mengkraj (1925) 90 I. C 

111; A.LR. 1926 Sind 78. 

(a) Balkrishm v. The Munici- 
pality of Mahad (1885) 10 Bom. 32; 
Ramkrishna v. Rattiabai (1892) 17 
Bom. 29. 

(b) Ramsebuk v, Ramlall Kootidoo 
<1881) 6 Cal. 815; Kaltdas v. Nathu 
Bhagvan (1883) 7 Bom. 217; Ram 
Naram v. Ram Chunder (1890) 18 
Cal. 86; Alagappa Cheiti v. Vdlian 
Chetti (1894) 18 Mad. 33; Nabett- 
dra Nath Basok v. Shasabmdoo A. 
LR, 1941 Cal. 595; 197 IX. 321. 

(c) Kandhiya Lai v. Chandar 
<1884) 7 All 313, 322. 

(4) tki Ahmsa BiW y. Abdul 
Kader <1903) 25 Mad. 26, 35; Moha- 
mad Ishaq v. Shaikh Akramul Huq 


(1908) 12 CW.N. 84, 86, 93. 

(e) Siluvalmutku Mudaliar v. 
Muhammad Sakul (1926) 51 Mad. 
LJ. 648; 98 IX. 549, where the 
word ** implead ” is wrongly used for 
adding a party as plaintiff. 

(/) Dular Chand v. Bair am Das 
(1877) 1 AIL 453; lowala Nath v. 
Rupa (1882) Punj, Rec. no. 175; 
Vyankatesh Oil Mill v. Veimaho- 
med (1927) 30 Bom.L.R. 117; 109 
IX 99; A.LR. 1928 Bom. 191. 
But if a contract is entered into with 
one partner only it is competent for 
him to maintain a suit by himself 
without making his partners co- 
plaintiffs: Mehr Singh v. Chela Ram 
(1906) Punj. Rec. no. 127. See 
Ahinsa Bibi v. Abdul Kader (1902) 
25 Mad. 26; Imam-ud-dw v. Lttad~ 
har (1892) AI1.W.N. 104. 

(g) Ramesbuk v. Ramlall Koondoo 
(1881) 6 Cal. 815; Kalidas v. Nathu 
Bkagvmi (1883) 7 Bom, 217; Fatma~ 
bai v. Pirbhm (1897) 21 Bom. 580. 

(h) Imam-ud-din v. LUadhar 
(1892) 14 All 5254; Ram Kmkar v. 
Akkil Chandra (1908) 35 Cal 519. 
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k 

#• 4S* the whole suit will be dismissed if it is at that time barred by limi- 
tation as regards the other promisees. 

With regard to partnership suits the Code of Civil Procedure, 
1908, O. 30, r. 4, provides as follows : — 

“ (1) Notwithstanding anything contained in section 45 of 
the Indian Contract Act, 1872, where two or more persons may 
sue or be sued in the name of a firm under the foregoing provisions 
and any of such persons dies, whether before the institution or 
during the pendency of any suit, it shall not be necessary to join 
the legal representative of the deceased as a party to the suit 

“ (2) Nothing in sub-rule (1) shall limit or otherwise affect 
any right which the legal representative of the deceased may have 
(a) to apply to be made a party to the suit, or (b) to enforce any 
claim against the survivor or survivors ” (i). 


Observe that sub-rule (T ) applies only where the firm, named 
as such, is a party to the suit. It does not enable one of several co- 
contractors to sue in his own name alone. Where a suit was brought 
in a firm-name for an alleged debt to the firm, and the Court doubted 
whethef the firm was proved to exist, but was clear that if it did no con- 
tract with it was shown, so that the name of the firm was in effect 
struck out of the suit, one of the alleged partners (who was already 
a party) claimed to carry on the suit, taking advantage of the 
above rule, in his own name without joining his co-contractor’s, 
and this was rightly disallowed (/). 

Validity of discharge by one of several joint promisees. — 

See notes under the same head to s. 38 (above). 

Suit by a surviving partner.— The general rule of English law 
is (contrary to the present section) that joint contracts are enforce- 
able by the survivors or survivor alone. There is an equitable ex- 
ception, founded on mercantile custom, as to debts due to partners; 
but even in this case. “ though the right of the deceased partner 
devolves on his executor, the remedy survives to hte companion, 
who alone must enforce the right by action, and will be liable, on 
recovery, to account to the executor or administrator for the share 
of the deceased” (k). The present section extends the mercantile 
rule of substantive right to all cases of joint contracts. But it does 
not follow that it was intended to alter the rules of procedure in 
cases where the mercantile rule of substance was already admitted. 
It seems therefore to be the better opinion that the representatives 
of a deceased partner are not necessary parties to a suit for the 


(0 Reference to this Rule was 
omitted in a Bombay case of 1927, 
which however arrived at the same 
result: Devshi v. Bhikamchand, 29 
Bom.LM. 147; 100 I.C. 993; AT 
R. 1927 Bom , 125. 


0) Hart Singh v. Kuram Chand- 
Kanshi Ram (1926) 8 Lah. 1; 100 
I.C. 721; A.I.R. 1927 Lah. 115. 

- (k) Williams on Executors, 12th 
ed., 518. 

¥ 4 
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recovei^r of a debt which accrues due to the partnership in die life- 
time of the deceased (/). It has been so laid down by the High 
Courts of Allahabad, Bombay, Madras and Lahore ; but the contrary 
has been maintained by the Calcutta High Court (m). English law 
and the alteration of it by the Act were discussed, and the difficulty 
occasioned by the words “ as between him and them ” in connection 
with this point was considered by Farran J. in Motilal v. 
Ghellabhai (»). The learned Judge there stated, “ It is difficult to 
give these words their full effect if the surviving contractors in the 
case of partners are allowed to sue alone. The right to perfor- 
mance of the contract as far as the other contracting party is con- 
cerned rests just as much with the representative of the deceased 
partner as with the surviving partner. Can the latter then sue 
without joining the former as a party to the suit? Logical consis- 
tency points to an answer in the negative. The case of partners is, 
however, as we have shown, anomalous, and we think that, as the 
Legislature has not enacted that the representatives of a deceased 
partner must join in suing in a partnership contract jointly with the 
surviving partners, we are not wrong in holding that, notwith- 
standing the provisions of the Contract Act, the old practice of the 
Small Causes Court need not be changed.” 

The case is not literally covered by s. 47 of the Indian Partner- 
ship Act formerly s. 263 of the Contract Act, but it may be held 
that a contrary intention within the meaning of the present section 
sufficiently appears from the nature of the transaction when it is 
once ascertained to be a partnership transaction, regard being had 
to the uniform and well-understood course of practice. 

With regard to the supposed anomaly, it disappears when we 
remember that in mercantile usage the firm is regarded as a person 
distinct from the individual partners so long as the partnership 
exists and is not fully wound up; and this view is now to a certain 
extent recognised in F.nglish procedure by allowing actions to be 
brought by and against partners in the name of the firm (o). Very 
much the same procedure has been introduced by the Code of Civil 
Procedure, 1908 (p). 

In so far as the firm is treated like a person, the executors of a 
deceased partner are no more appropriate parties to the recovery 


(/) Gobind Prasad v. Chandar 
Sekhar (1887) 9 All. 486; Motilal v. 
Ghellabhai (1892) 17 Bom. 6; Vai- 
dyamtha Ayvar v. ChinnaSami Nath 
(1893) 17 Mad. 18; Debi Das v 
Nirpat (1898) 20 All. 365; Vgar Sen 
v. Lakshmichand (1910) 32 All. 638; 
Mulk Raj v. George Knight (1906) 
Punj. Rec. no. 10; Moot Chand v. 
Mu! Chand (1923) 4 Lah. 142; 71 
I.C. 951; A.I.R, 1923 Lah. 197. 


(m) Ram Narain v. Ram Chun- 
der (1890) 18 Cal. 86. But see Bat 
Kissen Das Daga v. Kanhya Lai 
(1913) 17 Cal.L.J. 648, at pp. 651, 
652 ; 21 LC. 509. 

(») (1892) 17 Bom. 6, 14. 

(o) R.S.C., Order XLVIIIA; 
Pollock, Digest of Law of Partner- 
ship, 12th ed., p. 148. 

(P) See Order XXX. 
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45, 46. of a partnership debt than the executors of a deceased shat^older 
to the recovery of a debt due to an incorporated company. 

Deceased partner's estate. — The High Court of Bombay has 
decided, after full examination of the Rule and the present section 
of the Act in the light of both Indian and English authorities, that 
where a partner has died before the commencement of a suit against 
the firm, the Rule does not enable the plaintiff to make the deceased 
partner's separate estate liable without adding his legal representa- 
tives as parties (g). 

Suit by representative of deceased partner. — The representa- 
* tive of the estate of a deceased partner may maintain a suit for the _ 

recovery of a partnership debt, and may join the surviving partners 
as defendants in the suit where they refuse to join as plaintiff (r). 

Right of performance of representative jointly with 
survivor. — Where, by the terms of a mortgage, interest was payable 
by the mortgagor to two mortgagees jointly, it was held that upon 
the death of one of the mortgagees his legal * representative was 
entitled to a moiety of the interest due under the mortgage (s). 

Survivorship in case of Government Securities. — The Indian 
Securities Act, 1920 (X of 1920), s. 4, runs as follows: — 

"4. (1) Notwithstanding anything in section 45 of the Indian Contract 

Act, 1872— 

(a) when a Government security is payable to two or more persons 
jointly, and either or any of them dies, the security shall be payable to the 
survivor or survivors of those persons, and 

( b ) when a Government security is payable to two or more persons 
severally, and either or any of them dies, the security shall be payable to 
the survivor or survivors of those persons, or to the representative of the 
deceased, or to any of them. 

(2) This section shall appl\ whether such death occurred or occurs 
before or after this Act comes into force. 

(3) Nothing herein contained shall affect any claim which any repre- 
sentatives of a deceased person may have against the survivor or survivors 
under or in respect of any security to which sub-section (1) applies** (/). 


Time and Place for Performance. 

40 . Where, by the contract, a promisor is to per- 
form his promise without application by 
the promisee, and no time for perform- 
ance is specified, the engagement must 
be performed within a reasonable time. 
Explanation . — The question “what is a reasonable 
time” as, in each particular case, a question of fact. 


Time for perfor- 
mance of promise 
where no application 
is to be made and no 
time is spec fied. 


(q) Mathuradas v. Ebrahim Fa- 
Mlbhoy (1927) 51 Bom. 986 ; 105 
LC. 305; A.I.R. 1927 Bom, 581. 

(r) Aga Gulam Husain v. A.D. 
Sassoon (1897) 21 Bom. 412, 421. 


(s) Kanthu Pmja v. Vittamma 
(1901) 25 Mad. 385. * 

(0 A fourth sub-section was added 
in 1928, but is not relevant in this 
connection. 
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^^gageroent "—The word " engagement " in this section is a Ss. 46, 
survival' from the language of the original draft, in which, for 
some reason not easy to understand, it is constantly used instead 
of “ agreement ” or “ promise.” Here it is synonymous with 
" promise.” 

Reasonable time. — It is also difficult to understand why decisions 
should be reported on the question of what is reasonable time, which 
is declared by the Act itself to be always a question of fact; but, 
having been reported, they must be mentioned. Where the defend- 
ants agreed to supply coal to the plaintiffs from time to time, as 
required by the defendants, on reasonable notice given to them, a 
notice given by the plaintiffs on the 22nd July, 18%, for the supply 
of 2,648 tons of coal on or before 31st August, 1898, was held not 
to be reasonable (w). Jenkins C.J. said: “ Perhaps it might have 
been physically possible for the defendants to carry out such an 
order, but it would clearly have required an effort which the plain- 
tiffs had no right to demand. I do not think that a notice involv- 
ing such an effort from business men with innumerable other mat- 
ters to attend to can be held to be such a reasonable notice as was 
intended by both parties when this document was given.” Where 
the defendant agreed to discharge a debt due by the plaintiff to 
a third party and in default to pay to the plaintiff such damages 
as he might sustain, and no time was fixed for the performance of 
the obligation, it was held that the failure of the defendant to per- 
form it for a period of three years amounted to a breach of the 
contract, as that was a sufficient and reasonable time for perfor- 
mance (v). 

Compare the Negotiable Instruments Act, 1881 (XXVI of 
1881), s. 105, which runs as follows: — 

“In determining what is a reasonable time for presentment 
for acceptance or payment, for giving notice of dishonour, and 
for noting, regard shall be had to the nature of the instrument and 
the usual course of dealing with respect to similar instruments; 
and, in calculating such time, public holidays shall be excluded.” 

47 . When a promise is to be performed on a cer- 
tain day, and the promisor has under- 
Time and place for taken to perform it without application 
performance of pro- by the promisee, the promisor may per- 
specified and noap- form it at any time during the usual 
plication to be made, hours of business on such day and at 

the place at which the promise ought to 
be performed. 

(») The Bengal Coal Co,, Ltd. (1899) 23, Mad. 441; Subrtmamau 
v, Homee Wadia & Co. (1899) 24 v. Mnthia (1912) 35 Mad. 639; 17 
Bom. 97, 104. l.C. 721. 

(v) Dorasinga v. Armachalom 



288 


THE INDIAN CONTRACT ACT. 


SB. 47, 48. Illustration. 

A. promises to deliver goods at B.’s warehouse an the 1st January. 
On that day A. brings the goods to B.’s warehouse, but after the usual hour 
for dosing it, and they are not received. A. has not performed his promise. 


Common Law rule. — This section, with the illustration, simpli- 
fies the rule. According to the Common Law as laid down in a 
nineteenth century case on the subject (iv), the illustration would 
have run thus : “ B is not bound to be at the warehouse to re- 
ceive the goods after the usual hours of business, and if he is not 
there A. has not performed his promise. If B. is there and could 
receive the goods before midnight, but refuses to do so, A. has 
performed his promise.” There are some further minute distinc- 
tions in English law which it would be useless to cite here ( x ). 
The amendment made by this section is obviously in accordance with 
good sense, though the English rule is capable of a logical expla- 
nation. 

Delivery on Sunday. — In a suit for damages against the defend- 
ant, a German, for non-delivery of goods, it was contended that 
he was not bound to deliver the goods on Sunday, which was the 
last day named in the contract for performance. It was held that 
the “ Lord’s Day Act ” did not apply to India, and that, in the 
absence of a custom to the contrary, he was bound to deliver the 
goods on that day if they had not already been delivered ( v). 

48 . When a promise is to lie performed on a cer- 
tain day, and the promisor has not un- 
f Nuance l °on f ce rt a in dertaken to perform it without applica- 

day to be at proper <ion foy the promisee, it is the duty of 
time and place. . J . 1 ^ . , r J 

the promisee to apply for performance 
at a proper place and within the usual hours of business. 

Expbmtim . — The question “what is a proper time 
and place” is, in each particular case, a question of fact. 

The proper place will, of course, be the place named m the con- 
tract, if any. Where more than one place is named, “ it is for the 
person to whom payment is to be made to fix the place at which 
he will be paid ; until he has selected the place at which he will be 
paid there can be no default.” The English decision from which 
we quote would presumably be followed here ( s ). 


(«/) Startup v. Macdonald (1843) 
6 Man. & G. 593 ; 64 R.R. 810. 

(jr) They are stated in Leake, 8th 
e<L, 648 — 58. 

(y) Lalchand Batkissan v. John 
L. Kersten <1890) 15 Bom. 338. It 
was held that the Act could not in 
my event apply to the defendant, 


who was a German; but the Act, 
where it is in force, has clearly a 
territorial, and not a personal, 
operation. See also Kasiram v. 
Harnandroy (1920) 32 Cal.LJ. 140; 
58 I.C. 396. 

(s) Thorn v. City Rice Mills 
<1889) 40 Ch.D. 357, 360. 
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' When a promise is to be performed without ®, 
" application by the promisee, and ho 
Place for per for- place is fixed for the performance of it, 
ZTrt no° *p p P ik^ lt is duty of the promisor to apply 
*?*<#? fixed* fo" d to P 1 " 001 ^ 6 to appoint a reasonable 
formance. ° r r " place for the performance of the pro- 
mise, and to perform it at such place (a) . 

Illustration . 

A. undertakes to deliver a thousand maunds of jute to B, on a fixed 
4&y, A* must apply to B. to appoint a reasonable place for the purpose of 
receiving it, and must deliver it to him at such place. 


Rule of Common Law. — In the Common Law the rule as to 
money payments (which, however, is rendered practically obsolete 
by the methods^of modern business) is that, if no place is named, 
the debtor is bound to find the creditor, provided he is within the 
jurisdiction ( b ) but if the obligation is to deliver heavy or bulky 
goods he must procure the creditor to appoint a place to receive 
them, “ And so not a diversitie between money and things pon- 
derous, or of great weight” ( c ). The present section seems to 
lay down a reasonable rule for all cases without distinction; but 
more than one judge has expressed the opinion that it does not 
preclude the application of the Common Law rule that the debtor 
must seek his creditor out (rf). Perhaps however this is only 
where the promisor fails to apply for the appointment of a reason- 
able place (c). The words “ no place is fixed” do not exclude 
any inference the Court may draw as to the intention of the par- 
ties from the nature and circumstances of the contract, especially 
where the obligation is to pay money (/). This is essentially a 
question of fact, but cases ( g ) in which an inference as to the 


(a) Qu. whether failure to per- 
form this preliminary duty amounts 
to a breach of the whole contract. 
See Amtitage v. Insole (1850) 80 
R.R. 388; 14 Q.B. 728. 

( b ) See Haldane v. Johnson 
(1853) 8 Ex. 689; 91 R, R. 705; 
Kedarmol Bhuramal v. Sura jowl 
Covimlram (1907) 9 Bom.L.R. 903, 
at p, 911; Puttappa Manjaya v. 
Virabhadmppa (1905) 7 Bom. L, R. 
993, 

(c) Co* Ut. 210 b. The danger 
of travelling about England with any 
considerable sum of money, which 
was serious in Littleton’s time and 
appreciable in Coke’s, does not seem 
to have been thought of as an objec- 
tion. But archaic Jaw rarely favours 


debtors . 

{d) Motilal v. Surajmal (1906) 
30 Bom. 167, at p. 171; see also 
Dhmijtshav , Fforde (1887) 11 Bom. 
049, 656; Antmmalai Chettyar v. 
Daw Hum A.I.R. 1936 Rang. 2S1 ; 
363 LG 397; Snlal Smghanta v. 
Amnt Lai (1940) 1 Cal. 323; 191 

LC. 52; A.I.R, 1940 Cal. 443; 
Ramalmga Iyer v. Jayalakshmi A. 
LR. 1941 Mad. 695; (1941) 1 Mad. 
LJ. 784. 

(e) Soniram leetmuli v. R, XL 
T«to & Co. (1927) L, R, 54 LA. 
265, 269 ; 29 Bom.LJR, 1027; 102 
I.C* 610; A.I.R. 1927 P.C 156. 

(/) Ibid. 

(ff) -Nathubhai v. Chhabitdas 
(1935) 59 Bom. 365; 37 Bom.L.R. 
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8 . 49 . intention of the parties has been drawn illustrate the section. As 
to negotiable instruments, see heading below. 

Place of delivery. — Where by an agreement for the sale of 
" goods it was stipulated that the goods were “ to Be delivered at any 
place in Bengal in March and April, 1891,” and it was added, “ the 
place ©f delivery to be mentioned hereafter,” the Privy Coun- 
cil held that the buyer had the right to fix the place, subject only 
to the express contract that it must be in Bengal and to the im- 
plied one that it must be reasonable. The use of the words “ place 
of delivery to be mentioned hereafter ” did not take away that 
right, nor did they leave the question of the place of delivery to 
be settled by a subsequent agreement. If the latter had been meant, 
the expression used would have been “ agreed on ” instead of 
“ mentioned.” It was also held that such a contract does not fall 
within s. 94 of the Act ( now s. 36 ( 1 ) of the Indian Sale of 
Goi/ds Act, 1930), but rather resembles what is contemplated in 
the present section ( h ). 

Negotiable Instruments. — The High Courts of Madras (») and 
Calcutta (/) have taken the view that the section does not apply 
to cases where money is made payable on demand by the promisee. 
In their view the Common Law rule would be applicable to pro- 
missory notes payable on demand. The High Court of Bom- 
bay ( k ), while disagreeing with the reasoning of the other High 
Courts, has decided that the section has no application to negotiable 
instruments, and that the Common Law rule about payment does 
not apply to negotiable instruments. In the Bombay case the pro- 
misor passed a demand promissory note in favour of a person who 
was referred to in the promissory note as of Bombay. The note 
was made at Ahmedabad and the promisee at the time was also 
at Ahmedabad. On a suit being filed in the High Court of Bom- 
bay, the question arose whether any part of the cause of action 
had arisen in Bombay ; and it was held that there was nothing to 
indicate that the note was payable there. It is submitted that the 
Bombay view is correct. 

Place of performance in pakki adat contracts. — In the case of 
* pakki adat agency the place of payment is the place where the 


357; 157 I. C. 248; A.I.R. 1935 
Bom. 283; Muhammad Esuff Row- 
ther v. M. Hateem & Co. A.I.R. 
1934 Mad. 581; 67 Mad.L.J. 296; 
1S3 I.C. 111. 

(h) Grenon v. Lachmi Narain 
Augurwala (1896) 23 I. A. 119; 24 
Cal. 8. 

ii) Romm Chettiyar v. Gopata- 


chari (1908) 31 Mad.^223, at p. 228, 
(/) Srilal Singhania v. Anant Lot 
(1940) 1 Cal. 323; 191 I.C. 52; A. 
I. R. 1940 Cal. 443. 

(k) Jivatlal Pratapshi v. Lalbhai 
Futchand Shah A. I. R. 1942 Bom. 
251, approving Subba N or ay ana 
V athiyar v. Ramaswami Aiyar 
(1906) 30 Mad. 88. 
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constituent resides, unless he has chosen to fix another place by St. 
express direction (/). 

• 50 The performance of any 

man oe /o/at time promise may be made in any manner, or 
prescribed or sane* at an y time which the promisee pres- 

tioned by promisee. r 

cribes or sanctions. 

illustrations. 

(a) B. owes A. 2,000 rupees. A. desires B. to pay the amount to 
A/s account with C., a banker. B. , who also banks with C., orders the 
amount to be transferred from his account to A/s credit, and this is done 
by C. Afterwards, and before A. knows of the transfer, C. faiT^. There 
has been a good payment by B . 

(b) A, and B. are mutually indebted, A. and B. settle an account by 
setting off one item against another, and B. pays A. the balance found to 
be due from him upon such settlement. This amounts to a payment by A. 
and B., respectively, of the sums which they owed to each other. 

(c) A. owes B. 2,000 rupees. B. accepts some of A/s goods in 
reduction of the debt. The delivery of the goods operates as a part payment. 

(d) A. desires B., who owes him Rs. 100, to send him a note for 
Rs. 100 by post. The debt is discharged as soon as B. puts into the post a 
tetter containing the note duly addressed to A. 


Manner and time of performance. — This rule is elementary. 
It may be doubted whether illustration (c) does not rather belong 
to s. 63, but no practical difficulty can arise. The facts of illus- 
tration (d) must not be confused with those which have given rise 
to troublesome questions in cases of contracts by correspondence 
(ss, 4 and 5 above). Here a complete contract is assumed to 
exist. It is hardly needful to add that where the request is to send 
not legal currency, but a cheque or other negotiable instrument, 
this does not ipiply any variation of the rule that payment by a 
negotiable instrument is conditional on its being honoured on pre- 
sentation within due time (m). 

Payment to an agent, who to the debtor's knowledge had no 
authority to receive the payment, does not discharge the debtor (n). 

Performance of Reciprocal Promises . 

& t * When a contract consists of reciprocal promis- 

Promisor not bound es to be simultaneously performed, no 
to perform unless promisor need perform his promise un- 

ready and willing to less the promisee is ready and willing to 
perforro ' perform his reciprocal promise. 


(1) Kedarmal v. Surajmal ( 1906 ) 
33 Bom. 364 . As to the incidents of 
pakki adat in general, see Kanji v. 
Bkamgandas (1905) 7 Bom.L,R. 57, 
«t ». 65 , and s.c. on app, mb nom. 
Bhaffmndas v. Kc mjt (1906) 30 


Bom. 205. 

(in) See Kedarmal v. Surajmal 
(1907) 9 Bom.L.R. 903, at p. 911. 

(») Mackenzie v. Stub Chunder 
Seat (1874) 12 B.L.R, 360. 



THE INDIAN CONTRACT ACT. 


292 


, ' Illustrations. 

(a) A. and B. contract that A. shall deliver goods to B, to be paid for 
by B. on delivery. 

A. need not deliver the goods unless B. is ready and willing to pay for 
the goods on delivery. 

B. need not pay for the goods unless A. is ready and willing to deliver 
them on payment (o). 

(b) A. and B. contract that A. shall deliver goods to B. at a price to 
be paid by instalments, the first instalment to be paid on delivery. 

A. need not deliver unless B. is ready and willing to pay the first instal- 
ment on delivery. 

B. need not pay the first instalment unless A. is ready , and willing to 
deliver the goods on payment of the first instalment. 


Simultaneous performance. — This section expresses the settled 
rule of the Common Law. To understand the principle rightly, 
we must remember that in a contract by mutual promises the pro- 
mises on either side are the consideration, and the only considera- 
tion, for one another. But the terms of a promise may express 
or imply* conditions of many kinds ; and the other party’s per- 
formance of the reciprocal promise, or at least readiness and wil- 
lingness to perform it, may be a condition. It is obviously immate- 
rial whether it is called a condition or not, if in substance it 
has that effect. To say " I will pay when you deliver the goods ’’ 
is more courteous than to say "If you do not deliver the goods 
in a reasonable time you will not be paid ” ; but “ when ’’ implies 
" if,” and the result is the same. And if it appears on the whole 
from the terms or the nature of the contract that performance on 
both sides was to be simultaneous, the law will attach such a con- 
dition to each promise, with the operation laid down in the present 
section. 

Performance of one party’s promise may have to be com- 
pleted or tendered before he can sue on the other’s reciprocal pro- 
mise. In that case it is said to be a condition precedent to the 
right of action on the reciprocal promise. 

Where the performances are intended to be simultaneous, as 
supposed in this section (goods to be delivered in exchange for cash 
•or bills, and the like), they are said to be concurrent conditions, 
and the promises to be dependent. Observe that “ concurrent con- 
ditions are only a modified form of conditions precedent" (p). 

Promises which can be enforced without showing performance 
of the plaintiff’s own promise, or readiness or willingness to per- 
form it, are said to be independent. 

It is doubtful whether these terms are of much or any real 
use “ The real question, apart from all technical expressions, is 

-t'f*" - , 

(o) Chengravelu Che tty & Sons the section is cited, but this illus- 
v. Akarapu Venkanna & Sons (1924) tration seems to be overlooked. 

86 1.C. 299; 49 Mad.L.J. 300, where (p) Langdell, Summary, s. 32, 
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what in each instance-is the substance of the contract ” (q). But H, f- 
the terms cannot be said to be wholly obsolete, and acquaintance 
with them is necessary for' the understanding of the English deci- 
sions. 

In order to apply the rule of this section we must know whe- 
ther the promises are or are not " to be simultaneously performed.” 

This is a question of construction, depending on the intention of 
the parties collected from the agreement as a whole. Before Lord 
Mansfield's time the Courts were inclined to hold every promise 
or covenant complete in itself and independent (r). But in 1773 
Lord Mansfield said that “ the dependence or independence of 
covenants was to be collected from the evident sense and meaning of 
the parties” (s), and similarly Ix>rd Kenyon in 1797 : “Whether 
covenants be or be not independent of each other must depend on 
the good sense of the case, and on the order in which the several 
things are to be done ” ( t ) ; and such is the modern law. 

There is a distinct question from that of " condition prece- 
dent,” namely whether failure to perform some parts of a con- 
tract deprives the party in fault of any right to remuneration for 
that which he has performed, and entitles the other to put an end 
to the contract, or is only a partial breach which leaves the con- 
tract as a whole still capable of performance. In dealing with 
cases of this kind it may be very difficult to ascertain the true 
intention of the parties. We have to “ see whether the particu- 
lar stipulation goes to the root of the matter, so that a failure to 
perform it would render the performance of the rest of the con- 
tract by the plaintiff a thing different in substance from what the 
defendant has stipulated for, or whether it merely partially affects 
it and may be compensated in damages” (w). Illustration (b) 
suggests, though it does not actually raise or decide, a point which 
has given much trouble, and is not settled either by any of the 
general provisions of the Act, or by any disposition of the chapter 
on the Sale of Goods. If A. fails to deliver the first instalment 
of the goods, or delivers a short quantity, may B. put an end to 
the contract? The better opinion, supported by decisions of the 
Court of Appeal in England and of the Supreme Court of the 
United States (v), is that, in the absence of any specific indication 
of a contrary intention, he may. But there are also decisions diffi- 


(ff) Per Martin B. Bradford v. 
Williams <187Z> L.R. 7 Ex. 259, 
at p. 261. 

M For the history of the change 
see Langdell, Summary, ss. 13fr— 
143. 

(<) Kingston v. Preston, cited in 
v> Barkley, Doug, 659; Finch. 
Sd. Ca. 735, 736. 


(0 Morton v. Lamb (179?) 7 T. 
R. 125; 4 R. R. 395; Finch, Sd. 
Ca. at p. 741. 

(u) Per Cur., Bettmi v. 

(1876) 1 Q.B.D. 183. JM* 

(v) Hanck v. Mullet <uS| 7 
Q.B.D. 92; Norriuffton v. Wright 
(1885) 115 U.S. 189. . 
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S, 51. cult to reconcile with this view (to). The Sale of Goods Act, 
1893, s. 31, followed by s. 38 of the Indian Sale of Goods Act, 
1930, has purposely left the point open as " in each case depend- 
ing on the terms of the contract and the circumstances of the case.” 

' , It seems difficult at this day (except as to the unsettled ques- 

tion last mentioned, which is confined to the sale of goods by instal- 
ments) to add anything in principle to the modern rule ; and Indian 
decisions are, as might be expected, merely illustrative. 

A contract for the sale of shares in a company to be trans- 
ferred into the name of the purchaser upon payment of the price 
by him on or before a certain day falls within this section, so that 
transfer of the shares and payment of the purchase-money should 
be concurrent acts ( x ). 

Waiver of performance. — The section does not, of course, 
give any special remedy to a party who has chosen to perform his 
part without insisting on the reciprocal performance which was 
intended to be simultaneous with his own, as where a seller of 
goods “ for cash on delivery ” chooses to deliver the goods with- 
out receiving the price ( y ). 

Readiness and willingness. — In the case of a contract for the 
sale of shares in a company it is not necessary, in order to prove 
that a vendor was ready and willing to perform his part of the 
agreement, that he should be the beneficial owner of the shares, or 
that he should tender to the purchaser the final documents of title 
to the shares. It is enough that he should be able and willing to 
constitute the purchaser the legal owner of the shares agreed to be 
sold. Thus, where the vendor tendered to the purchaser share allot- 
ment and receipt papers, and together with each a transfer paper 
and an application paper, both signed in blank by the original allot- 
tee, it was held that the vendor was ready and willing to perform 
his promise (z). But where neither the transfer nor the form of 
application for transfer was offered to the purchaser, nor had the 
vendor any such documents signed by the original allottee in his 


(w) Simpson v. Crippin (1872) 
L.R. 8 Q.B. 14; Freeth v. Burr 
(1874) L.R. 9 C.P. 208, which de- 
cides only that failure in payment 
for one instalment is not a repudi- 
ation of the whole contract, and to 
that extent is confirmed by The 
Mersey Steel and Iron Co.'s Case 
(1884) 9 App. Ca. 434; see notes on 
these cases, cited under s. 39, 
above. 

(x) Imperial Banking and Trad- 
ing Co. v. Atmaram Madhavji 
(1865) 2 B. H. C. 246; Imperial 
Banking and Trading Co. v. Pran- 


jivandas Harjivandas, 2 B.H.C. 258. 

(y) Sooltan Chund v. Schiller 
(1878) 4 Cal. 252. The case turn- 
ed really on s. 39 (see notes thereon, 
above), and it was not seriously 
arguable that s. 51 had anything to 
do with it. 

(*) Imperial Banking and Trad- 
ing Co. v. Atmaram Madhavji 
(1865) 2 B. H C. 246. See also 
Barb kudos Pranjivandas v. Randal 
Bhagirath (1866) 3 B. H. 0. 69. 
where “share receipts" with appli- 
cations for transfer were tendered to 
the purchaser. 
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possession, it was held that the vendor could not be said to be ready 8 . § 
and Willing to perform his promise, as the allottee had 
it in his power to decline to complete the contract until 
he had executed the transfer and the application papers (a). Fur- 
ther, it is not necessary to prove readiness and willingness that the 
vendor should have made an actual tender to the purchaser of the 
transfer deed (fr). Nor is it necessary that the vendor should have 
the shares in his possession continuously from the date of the 
contract down to the time of performance. If a party bound to do 
an act upon request is ready to do it when it is required he will 
fully perform his part of the contract, although he might happen 
not to have been ready had he been called upon at some anterior 
period (c). But where the purchaser before the day fixed for deli- 
very gives notice to the vendor that he will not accept the shares, 
or where he has absconded or is so financially embarrassed that he 
could not have paid for them if they had been delivered, the ven- 
dor is exonerated from giving proof of his readiness and willing- 
ness to deliver the shares (d). Similarly as to goods, it is a still 
more elementary proposition that a vendor may be ready and wil- 
ling to deliver without having the goods in his actual custody or 
possession ; it is enough if he has such control of them that he can 
cause them to be delivered (e). And where the vendor of goods 
repudiates the contract on being called upon for delivery it is 
enough for the purchaser to prove that he was ready and willing 
to carry out his part of the bargain, and had made preparations 
with the object of having the money ready in hand to pay for the 
goods on delivery. This section does not require him to show that 
he made an actual tender of the money (/); But a mere demand 
for delivery of goods without payment or tender is not evidence of the 
buyer being ready and willing to pay on delivery (g). 

Where goods are sold for “cash on delivery,” and the ven- 
dor delivers a portion of the goods, and the purchaser offers to 

(a) Jivraj Megji v. Poult on (e) Kanwar Bhan-Sukha Nand v. 

(1865) 2 B.H.C. 253, Ganpat Rai-Ram Jkvan (1936) 94 

( b ) Imperial Banking and Trad - I.C. 304; A.I.R. 1926 Lab. 318. 
mg Co, v. Pranjivandas Harijivan - (/) Shriram v. Madangopal 

das (1865) 2 B.H.C. 258. (1903 ) 30 Cal. 865. See Indian 

(c) Jivraj Megji v. Poulton authorities summed up in Ganesh 

(1865) 2 B.H.C. 253, 256; Magan- DaUIshar Das v. Ram Nath (19 27) 

bhai Hemchand v. Manchabhai Kal- 9 Lah. 148, 163 — 165 ; 111 I.C. 498; 
Uanchand (1866) 3 B.H.C. 79, 86. cp. Kidar Nath Behari Lai v. 

00 Dayabhai Dt pc hand v. Mmik- Skimbhu Nath Nandu Mai (1926) 

W Vrijbhukan (1871) 8 B.H.C.A, 8 Lah. 198; 99 I.C. 812; A. I. R. 

C, 123; Emil Adolf Zippetv. Kapur 1927 Lah. 176. 

& Co, A.I.R. 1932 Sind 39; 139 (g) And the want is not supplied 

I.C. 114 (purchaser absconding) ^ by the fact, if so it was, that the 

Jagannath v. Aaron & Co. (1940) seller was not ready and willing to 

593; 191 I, C. 766 ; A.I.R, deliver: Chengravelu Ckitty & Sons 

1940 Rang. 284 (purchaser frnanci- v, Akarapu Venkanna & Sons (1924) 
embarrassed) . 49 MadXJ- 300; 86 I.C 299. 
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81 / 62 . pay the price thereof if certain cross-claims set up by him ja^e 
adjusted, it cannot be said that he is not ready and willing to per- 
form his promise, so as to entitle the vendor to refuse delivery of 
the remaining goods (h). 

Inordinate delay on both sides is evidence of the contract 
being abandoned, and, if that inference is drawn, the contract is 
enforceable by neither party (i),. 

Averment of performance. — According to the Common Law- 
rules of pleading, where a contract consists of reciprocal promises 
to be simultaneously performed, neither party to the contract can 
maintain an action without averring a performance, or an offer to 
perform, on his own part (/) ; but the necessity for such specific 
averment has been abolished in England for more than half a 
century, and now no averment at all of the performance of con- 
ditions precedent is required in the first instance in either Eng- 
land ( k ) or India. The English rule of practice has been repro- 
duced here in the Code of Civil Procedure, 1908 (/). 

52 . Where the order in which reciprocal promises 
are to be performed is expressly fixed 
Order of perform- by the contract, they shall be perform- 
promises. rec,proca e d j n that order; and, where the order 
is not expressly fixed by the contract, 
they shall be performed in that order which the nature of 
the transaction requires. 

• Illustrations. 

(a) A. and B. contract that A. shall build a house for B. at a fixed 
prioe. A’s promise to build the house must be performed before B/s> 
promise to pay for it. 

(b) A. and B. contract that A. shall make over Ins stock in trade to 
B. at a fixed price, and B promises to give securit} for the payment of the 
money. A/s promise need not be performed until the security is given, 
for the nature of the tiansaction requires that A. should have security before 
he delivers up his stock. 


This section is founded on the same English authorities as 
s. 51, and on similar reasons, and does not appear to require any 
further commentary (m ) . The case of Edridge v. R. D. Sethna (n). 


( h ) Sooltan Chund v. Schiller 
(1878) 4 Cal. 255. 

(*) Pearl Mill Co. v. Ivy Tan- 
nery Co. [1919] 1 K.B. 78. 

0) 2 Sm.L.C. 9, 15 (13th ed.). 
(k) R.S.C., Order XIX, r. 14; 
2 Sm.L.C. 16. Under the old rule 
It was enough to aver substantial 
readiness and willingness : Rawson 
V. Johnson (18(71) 1 East. 203 ; 6 


R.R. 252. 

(0 See Order VI, r. 6. 

, (m) Elementary illustration (cer- 
tain payments to precede grant of a 
lease) : Anant Bharthi v. Samp 
Singh (1928) 26 Ali.L.J. 492; 115 
I.C. 793; A.I.R. 1928 All. 360. 

(n) (1933) 60 I.A. 368 ; 58 Bom. 
101; 36 Bom.L.R. 127; 146 I. C. 
739; A.I.R. 1933 f .Q, 233. ; , * 
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to 'which reference was made in the commentary cm s. 39, is an 
instance Of the order of performance being fixed by the nature of 
tote transaction. 

S3. When a contract contains reciprocal promis- 

Ltabiiif of art es ’ an ^ one P^Y to the contract pre- 
preveming evtn^ou vents the other from performing his 
talce«ffect ,ract ** to P rom * se ’ the contract becomes voidable 
at the option of the party so prevented ; 
and he is entitled to compensation from the other party 
for any loss which he may sustain in consequence of the ' 
non-performance of the contract. 

Illustration. 

A. and B. contract that B. shall execute certain work for A. for a 
thousand rupees. B. is ready and witling to execute the work accordingly, 
but A. prevents him from doing so. The contract is voidable at the option 
of B, ; and, if he elects to rescind it, he is entitled to recover from A. 
compensation for any loss which he has incurred by its non-performance. 

Impossibility created by act of party. — This is in substance 
the rule not only of the Common Law, but of all civilised law (o), 
No man can complain of another’s failure to do something which 
he has himself made impossible. The principle is not confined to 
acts of direct or forcible prevention, which are neither frequent nor 
probable, but extends to default or neglect in doing or providing 
anything which a party ought under the contract to do or provide, 
and without which the other party cannot perform his part. A 
man agrees to sell standing wood; the seller is to cut and cord it, 
and the buyer to take it away and pay for it. The seller cords 
only a very small part of the wood, and neglects to cord the rest; 
the buyer may determine the contract and recover back any money 
he has paid on account. 

“ This was an entire contract ; and as by the defendant’s 
default the plaintiffs could not perform what they had undertaken 
to do, they had a right to put an end to the whole contract and 
recover back the money that they had paid under it; they were 
not bound to take a part of the wood only ” ( p ). 

If the prevention by default goes only to one particular term 
or condition of the contract, the party so prevented from fulfilling 
that term or condition is entitled to treat it as fulfilled, and insist 
on payment or other reciprocal performance accordingly ; or if there 
was an agreed penalty in the contract for non-fulfilment, or an 
option to rescind the contract, the other party cannot take advan- 


( 0 ) She the rule applied in Mac- from Scotland. 
kay v. Dick {mi) 6 App, Ca. 251, (/0 Giles v> - Edwards (1W) 7 

by tile House of Lords on an appeal T.R. 181; 4 R.R. 414. 

v m 
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tage of it Especially is this the case with stipulations as to the 
time of completion. “ It the party be prevented, by the refusal 
of the Other contracting party, from completing the contract with- 
in Ac time limited, he is not liable in law for the default” ( q ). 

A railway contractor ordered a steam excavating machine, to 
be capable of, digging a certain quantity of material in a working 
day, and it was agreed that he was to be bound to accept it only 
if it performed this on a fair trial at the place where it was to be 
used. After a partial trial the contractor said the machine had 
failed, and refused to accept or pay for it. The maker contended 
• that the contractor had himself failed to provide the conditions for 
a fair trial. This view of the facts was adopted by the Court, 
and both the Court below and the House of Lords held, as a 
consequence in law, that the buyer, having by his own fault pre- 
vented the application of the test agreed upon, must accept and 
pay for the machine as if the test had been satisfied. As to the 
original duty of the buyer to secure the conditions for a fair trial, 
Lord Blackburn laid down this general rule: — 

“ Where in a written contract it appears that both parties 
, have agreed that something shall be done which cannot effectually 
be done unless both concur in doing it, the construction of the con- 
tract is that each agrees to do all that is necessary to be done on 
his part for the carrying out of that thing, though there may be no 
express words to that effect. What is the part of each must depend 
on circumstances ” (r). 

54 . When a contract consists of reciprocal pro- 
mises, such that one of them cannot be 
performed, or that its performance can- 
not be claimed till the other has been 
performed, and the promisor of the pro- 
mise last mentioned fails to perform it, 
such promisor cannot claitp the per- 
formance of the reciprocal promise, and must make com- 
pensation to the other party to the contract for any loss 
which such other party may sustain by the non-perform- 
ance of "the contract. 

Illustrations. 

(a) A. hires B/s ship to take in and convey from Calcutta to the 
Mauritius a cargo to be provided by A., B. receiving a certain freight for 
its conveyance. A. does not provide any cargo for the ship. A. cannot 


Effect of default as 
to that promise which 
should be first per- 
formed, in contract 
consisting of recipro- 
cal promises. 


(q) Roberts v. Bury Commis- 
sioners ((1869) L.R. 5 C.P. 310, 
329; Holme v. Guppy (1838) 3 M. 
& W. 387 ; 49 R.R. 647; see Per 


Parke B. at p. 649. 

(r) Mackoy v. Dick 
App. Ca. 251, 263. 


(1881) 6 
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claim the performance of B.’s promise, and myst make compensation to B. 
for the loss which B. sustains by the non-performance of the contract. 

(b) A. contracts with B. to execute certain builders" work for a fixed 
price, B, supplying the scaffolding and timber necessary for the work* B, 
refuses to furnish any scaffolding or timber, and the work cannot be exe- 
cuted. A. need not execute the work, and B. is bound to make compen- 
sation to A. for any loss caused to him by the non-performance of the 
contract. 

(c) A. contracts with B. to deliver to him, at a specified price, certain 
merchandise on board a ship which cannot arrive for a month, and B . engages 
to pay for the merchandise within a week from the date of the contract. 
B. does not pay within a week. A."s promise to deliver need not be 
performed, and B. must make compensation. 

(d) A. promises B. to sell him one hundred bales of merchandise, to 
be delivered next day, and B. promises A. to pay for them within a month. 
A. docs not deliver according to his promise. B.\s promise to pay need 
not be performed, and A. must make compensation. 

IP. owes N. a sum of money, payable in annual instalments, under a 
compromise decree. P. mortgages land to S. on the terms that S. shall 
have possession for a certain term of years and employ the mortgage money, 
which, in fact, is not paid to P., in discharge of the annual instalments. 
S. fails to pay the instalments. P. becomes entitled to redeem his land 
forthwith: Sanwaley Prasad v. Sheo Sarup (1926) 2 Luck. 279 ; 98 I.C. 
770; A.I.R. 1927 Oudh 12.] 

i 

Default of promisor in first performance. — This section com- 
pletes the declaration of the principles explained under s. 51. In 
practice the difficulty is to know whether the promises in the case 
in hand are or are not “ such that one of them cannot be per- 
formed,” etc. One way in which the test is expressed in English 
.authorities is that, if a plaintiff has himself broken some duty 
under the contract, and his default is such that it goes to the whole 
of the consideration for the promise sued upon, It is a bar to his 
suit,, but if it amounts only to a partial failure of that considera- 
tion, it is a matter for compensation by a cross-claim for 
damages (^). 

Where a contract between a shipowner and a charterer was 
contained in the following words, " Hooker s. to arrive after com- 
pletion of two country voyages for London on notice in May or 
June,” and the shipowner gave notice after the vessel had com- 
pleted one voyage only, and the charterer refused to ship the goods, 
it was held, in a suit by the shipowner for damages for breach of 
the contract, that the defendant was under the circumstances justi- 
fied in refusing to perform his promise (f). Garth CJ. put the 
decision on the /ground that the clause “ after completion of two 


(s) See the observations the 
Trivy Council m Oxford v. Provand 
<1868) L*R. 2 P,C 135, 156. In 
Vamwan Chettiar v. Kannappa 
Muddier A.I.Rr 1925 Mad. 1029; 
86 I.C 436; the only question was 


whether a certain voucher, held to 
be nothing more, varied the obvious 
effect of the contract . 

(0 Fleming v. Koegler <1878) 
4 Cal. 237. 


B.S4 
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®k.4S4, 55. country voyages ” was used to indicate to the charterer the time 
when the ship would be ready, and that it was as essential a part 
of the contract as any other more direct stipulation as to time (u). 
Markby J. based his judgment on the fact that this clause consti- 
tuted a material part of the description of the vessel, and that 
the ship offered not having completed two country voyages, but 
only one such voyage, did not answer the description in the Con- 
tract ( v ). From either point of view the above clause formed a 
Condition precedent to the performance of the contract by the ship- 
owner, and the case would thus seem to fall under this section, 
though there is no reference to it in the judgments. Where the 
condition relates to a supposed existing state of facts, as in Behn 
v. Bumess (w), it is not so easy to find the most appropriate sec- 
tion of the Act; but the words of s. 18, sub-s. (3), appear sufficient 
to cover such a case. In Simson v. Virayya ( x ) the defendant 
agreed to sell to the plaintiffs 5,000 bags of gingelly seed to be 
delivered within a specified time. Two-thirds of the price was 
paid in advance, and it was stipulated that the defendant should 
give notice to the plaintiffs as instalments of 1,000 bags were 
ready for delivery — and that the plaintiffs should pay the balance 
of proportionate price on each instalment when ready for delivery. 
No delivery was made within the stipulated time, and after the 
expiration of that period the defendant delivered 3,000 bags to the 
plaintiffs. The plaintiffs did not pay the proportionate price on 
those bags when ready for delivery, though required by the de- 
fendant, and the defendant thereupon rescinded the contract, and 
declined to deliver the remaining bags. In a suit for damages by 
the plaintiffs for non-delivery, the Court held, following Frccth v. 
Burr (y) and distinguishing Withers v. Reynolds {z), that the 
contract was an entire one, and that, the payment by the plaintiffs 
not being a condition precedent to the preparation of the remain- 
der for delivery, the defendant was not justified in rescinding the 
contract. See the commentary on s. 51, above. 

S5. When a party to a contract promises to do a 
certain thing at or before a specified 

perform of at aihl fixed time ’ or certain things at or before 
time, in contract m specified times, and fails to do any such 
winch time n> essen- at or | ie f ore the specified time, 

the contract, or so much of it as has 
not been performed, becomes voidable at the option of the 

(«) Ibid., at p. 247. to be “a substantive part of the con* 

, (tf) lb, at p. 251. From this tract ” amounting to a condition, 
point of view the case was like Behn (w) Supra. 

v. Bumess (1863) 3 B. & S. 751; (x) (1886) 9 Mad. 359. 

, 124 R,R. 794, where the description (y) L.R. 9 C. P.208. 

of a ship in a charter-party as “now (/) (1831) 2 B. & Ad. 882; 36 
in the port of Amsterdam ” was held R.R. 782, « , 
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promisee, if the intention of the parties was that time S. S5. 
should be of the essence of the contract. 

If it was not the intention of the parties that 

Effect of such fai- time should be of the essence of the con- 
lore when time is not tract, the contract does not become void- 
essentia . able by the failure to do such thing at 

or before the specified tftne; but the promisee is entitled 
to compensation from the promisor for any loss occasio- 
ned to him by such failure. 

If, in case of a contract voidable on account of the 
promisor’s failure to perform his pro- 
Effect of accept- mise at the time agreed, the promisee 

rn'time ^the^than acce P ts performance of such promise at 
that agreed upon. any time other than that agreed, the pro- 
misee cannot claim compensation for any 
loss occasioned by the non-performance of the promise at 
the time agreed, unless, at the time of such acceptance, he 
gives notice to the promisor of his intention to do so (a). 

Time — when of essence of contract. — In England accidental 
delays in the completion of contracts for the sale of land within 
the time named are frequent by reason of unexpected difficulties in 
verifying the seller's title under the very peculiar system of Eng- 
lish real property law. Sharp practice would be unduly favoured 
by strict enforcement of clauses limiting the time of completion, 
and accordingly Courts of Equity have introduced a presumption, 
chiefly, if not wholly, applied in cases between vendors and pur- 
chasers of land, that time is not of the essence of the contract. 

But this presumption will give way to proof of a contrary inten- 
tion by express words or by the nature of the transaction. 

The Privy Council has observed that this section does not 
lay down any principle, as regards contracts to sell land in India, 
different from those which obtain under the law of England ( b ). 

Under that law equity, which governs the v rights of the parties in 
cases of specific performance of contracts to sell real estate, looks 
not at the letter but at the substance of the agreement in order to 


(a) “This clearly means that the 
promisee cannot claim damages for 
non-performance at the original 
agreed time, not that he cannot 
claim damages for non-performance 
at the extended time ” : Muhammad 
Habib UUak v. Bird & Co. (1921) 
48 I. A. 175, W; 63 I.C. 589; A. 
3UB. 1922 P. C 178. Agreement 


to postponement of performance for 
an unspecified time operates as ex- 
tension for a reasonable time; ib. p. 
180. The dispute in the courts be- 
low had been mainly on the facts. 
S.C. 43 All. 257. 

(6) } (unshed v. Burjorji (1916) 
43 I. A. 36; 40 Bom. 289; 32 I.C. 
246. 
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a. 55. ascertain whether the parties, notwithstanding that they named a 
specific time within which completion was to take place, really and 
in substance intended more than that it should take, place within 
a reasonable time. Specific performance of a contract of that nature 
Will be granted, although there has been a failure to keep the dates 
assigned by it, if justice can be done between the parties, and if 
nothing in (a) the express stipulations of the parties, (b) the 
nature of the property, or (c) the surrounding circumstances 
make it inequitable to grant the relief. An intention to make time 
of the essence of the contract must be expressed in unmistakable 
language (c) ; it may be inferred from what passed between the 
parties before, but not after, the contract is made. The period 
fixed for completion in the Privy Council case above referred to 
was two months. Requisitions on title were made by the pur- 
chaser and were not complied with by the vendor, who subse- 
quently claimed to be entitled to put an end to the contract, be- 
cause the purchaser had failed to complete within the stipulated 
time. The purchaser having brought a suit for specific perform- 
ance against the vendor, their Lordships held, applying the prin- 
ciples above stated that there was no intention that time should be 
of the essence of the contract, and the purchaser was entitled to 
specific performance ( d ). An option to repurchase (being an ex- 
ceptional provision for the seller’s benefit) must be exercised 
strictly within the time limited (e). 

There is no place, however, in mercantile contracts for the 
presumption that time is not of the essence of the contract (/) ; 


(c) Suryanarayanamurthi v. S» 

(1925) 48 Mad.L.J. 150; 85 I, C. 
521; A.LR. 1925 Mad. 211, is use- 
less as reported, the terms not be- 
ing stated- Kishen Prasad v. Kunj 
Behari Lai (1925) 24 All.LJ. 210; 
91 IX. 790; A.LR. 1926 All. 278 
(terms of compromise decree) is 
more to the purpose. Burn & Co., 
Ltd. v. Thakur Sahib of Monri 
State (1925 ) 30 C.W.N. 145; 90 

IX. 52; A.LR. 1925 P. C. 188, is 
a decision on a very special contract. 

(d) Jamshed v. Bur for ft, supra, 
note (b), followed in Mahadeo 
v. Narain (1919-20) 24 C. W. N. 
330 ; 57 IX. 121; Sadiq Hussain v. 
Amp Singh (1923) 4 Lah. 327; 76 
IX. 91; A.I.R. 1924 Lah. 151; 
Kanshi Ram v. Baij Nath (1926) 
98 IX. 890. 

(e) Samapuri Chettiar v. Stidarq? 
sanachariar (1919) 42 Mad. 802; 
Mamg IV ala v. Mamg Shwe Gon 
(1923) 1 Rang. 472; 82 IX. 610; 
A.LR. 1924 Rang. 57. In Sham - 


bhulal v. Secretary of State A.LR. 
1940 Sind 1; 189 I.C 785; it was 
said that the inclusion of clauses 
providing for extension of time in 
certain contingencies and for pay- 
ment of a fine or penalty for each 
day or week during which the con- 
tract remains uncompleted after 
a specified date is inconsistent with 
time being of the essence of the con- 
tract . This seems too broadly 
stated. If the “ fine ” or “ penalty ,r 
be an agreed measure of compen- 
sation for delay then clearly time 
would not be of the essence ; but 
otherwise, if it he intended to have 
a coercive effect, the question will 
depend on the construction to be 
placed on the terms of the contract 
taken as a whole* Cf. Burjorjt 
Shapurji v . Madhazdal fesingbhai 
(1934) 58 Bom. 610; 36 Bom.L.R* 
798; 152 IX. 575; A. L R. 1934 
Bom. 370. 

(/) Reuter v. Sola (1879) 4 C. 
P.D. 239, 249, per Cotton L. J. 
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Indeed the Supreme Court of the United States has laid it down S. 66 

broadly that “ in the contracts of merchants time is of the 
essence ” (g). This is especially so as to shipping contracts. 

As to the sale of goods, M unless a different intention appears by 
the contract, stipulations as to time of payment are not deemed to 
be of the essence of a contract of sale. Whether any other stipu- 
lation as to time is of the essence of the contract or not depends 
on the terms of the contract ” ( h ). Generally it is to be observed 
that in modern business documents men of business are taken to 
mean exactly what they say. “ Merchants are not in the habit 
of placing upon their contracts stipulations to which they do not 
attach some value and importance ” (i). Parties to mercantile 
contracts, therefore, cannot rely upon the present section to saw 
them from the consequences of unpunctuality. Thus where the 
defendant agreed to deliver his elephant to the plaintiff for khedda 
operation (to capture wild elephants) on 1st October, 1910, and 
the defendant subsequently obtained an extension of the time till 
the 6th October, but did not deliver the elephant till the 11th 
October, it was held that the very circumstance that the defendant 
asked for extension of the time showed that time was intended 
to be of the essence of the contract, and that the plaintiff was 
therefore justified in refusing to accept the elephant on the 11th 
October and was entitled to damages for breach of the contract (/). 

Where a contract for the sale of goods provides for delivery to 
be taken by the buyer within a specified period, and reserves liberty 
to the seller, if delivery is not taken within the fixed period, to 
sell the goods on the buyer's account and at his risk, the mere 
fact that the contract contains a clause that after the expiry of 
that period the goods shall remain at the buyer's risk will not take 
the case out of the general rule that in mercantile contract time 
is of the essence of the contract ( k ). Again, on a sale of goods 
notoriously subject to rapid fluctuations of market price, the time 
of delivery is of the essence (/). 

Either party's general* right to have the contract performed 
within a reasonable time according to the circumstances is, of 
course, unaffected by the fact of time not being of the essence; 

“Where both parties are engaged in Shtmd (1877) 2 App, Ca. 455, at 
business and articles are purchased p. 463, 

by one party from the other part> O') Skadar Chandra v. Betts 
for business purposes, I am clearly (1915) 22 Cal. L, J, 566; 33 I.C. 
of opinion that the transaction falls 347. 

within the term ‘mercantile trans- (k) Delhi Cloth Mills Co., Ltd., 
action*”: Lucknow Automobiles v. v. Kanhia (1913) Punj. Rec. no. 
Replacements Parts Co. A.I.R. 80, p, 285. 

im Oudh 443; 190 I.C. 554. (!) Balaram , &c. p Firm v. Go- 

(ff) Norrington v< bright (1885) vinda Chetty (1925) 49 Mad, L. J. 

115 U.S. 189. 200; 91 I.C. 257; A.LR. 1925 Mad. 

C h ) Sale of Goods Act, 1893, s. 10. 1232. 

(i) Lord Cairns in Bowes v. 
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and in case of unnecessary delay by one party the other may give 
5 him notice fixing a reasonable time after the expiration of which 
he will treat the contract as at an end (m) ; and where there has 
been inordinate delay on both sides, it may be inferred that the 
contract has been abandoned, although no such notice has been 
given («). Also parties may bind themselves to use special dili- 
gence in completion, without naming any particlar date, for 
example, by the words “ as soon as possible,” which means with- 
in a reasonable time, with an undertaking to do the thing in the 
shortest practicable time, according to the usual course of properly 
conducted business (o). 

The section applies to all cases of reciprocal promises, in- 
cluding contracts for the sale of goods whether the property in the 
goods sold has or has not passed to the purchaser. Thus in a 
Calcutta case (/>) where time was of the essence of the contract, 
and the vendor rescinded the contract, it was contended for the 
buyer that, the property in the goods sold having passed to him, 
this section did not apply, and the vendor was not entitled to put 
an end to the contract, but. that his only remedy was to resell the 
goods under s. 107. It was held that s. 107 declared only one of 
the remedies which the vendor had on breach of the contract by 
the purchaser, and that the vendor was entitled to the benefit of 

s. 5$. 

It would seem that the provisions of this section apply to con- 
sent decrees { q ). 

“ The contract becomes voidable at the option of the pro- 
misee. ” — A. agrees to sell and deliver 6 candies of cotton to B. 
on 12th July, 1909. A. fails to deliver the goods on 12th July. 
On 4th September, 1909, B. writes to A. stating that if A. failed 


(m) Stickney v. Keebie [1915 J 
A.C. 386. Cases of this class do 
not really come within the present 
section, as observed in Burn & Co. 
v. Thakur Shaheb Sree Lukh- 
dirjee (1923) 28 C.W.N. 104; 

83 I.C. 260; affirmed 90 I.C 52; 
A.I.R. 1925 P. C. 188. On the 
other hand a party to a contract in 
which time is of the essence may be 
entitled to relief against forfeiture 
of payments already made, on pro- 
per terms, although not entitled to 
specific performance: Steedman v. 
Drmkle (1916) A.C. 275 (J.C.); 
Muhammad Habib Ullah v. Bird & 
Co. (1921) 48 I. A. 175; 43 All. 257; 
63 I.C. 589; A.I.R. 1922 P.C. 178. 

(«) Pearl Mill Co, v. Ivy Tan- 
nery Co. [1919] 1 K.B .78. All the 
circumstances must of course, be 


considered. 

(o) Hydrauhc Engineering Co. 
v. McHaffie (1878 ) 4 Q.B.D. 670, 
673; ’see Teju Kay a A Co. v. 
Gangji Nensey & Co. (1933) 57 Bom. 
292; 34 Bom.L.R. 1629; 142 I.C. 
381; A.I.R. 1933 Bom. 71. 

(/>) Buldeo Doss v. Howe (1880) 
6 Cal. 64. 

(<?) See Bhagvant Gopal v. Ap- 
paji (1916) 18 Bom. L. R. 803; 
Parbhu Ram v. Ihalo Kuer (1917) 
2 Pat.L.J. 520, 522 ; 42 I.C. 408; 
S hanker Gakhaum v. Raton ji Premji 
(1923) 47 Bom. 607 ; 79 I.C. 226; 
A. I. R. 1923 Bom. 441; 1 Bur for ji 
Skapurji v. Madhavlal Jedngbhai 
(1934) 58 Bom. 610; 36 Bom.L.R. 
798; 152 I.C. 575; A.I.R. 1934 Bom. 
370. 




IMPOSSIBILITY OF PERFORMANCE. 30S 

m 

to deliver the cotton within a week, he will claim damages accord- gg. fjfi, £ 
ing to the market rate at the date of the letter. A. takes no 
notice of this letter. On 3rd October, 1909, B. writes another 
letter to A. stating that as A, had failed to deliver the goods, he 
would claim damages on the footing of the market rate at the 
date of the second letter. B. is not entitled to damages on that 
footing, but to the difference between the contract rate and the 
market rate on 12th July, 1909, the latter being the date of the 
breach. The present section does not enable a promisee to keep 
alive a broken contract in the hope of being able to recover heavier 
damages for its breach. It is immaterial that no notice was given 
by A. to B. that the contract was at an end (r). 

Agreement to do* 45 1 ©. An agreement to do an act 
impossible Act. impossible in itself is void. 

A contract to do an act which, after the contract is 
_ . made, becomes impossible, or, by reason 

afterwards becoming of%>me event which the promisor could 
mn^ossibie or twiaw- no t prevent, unlawful, becomes void 

when the act becomes impossible or un- 
lawful. 

Where one person has promised to do something which 
he knew, or, with reasonable diligence, 
Compensation for might have known, and which the pro- 
formance of act misee did not know to be impossible or 
sib°eTr unla*wfu™ P ° S unlawful, such promisor must make 
compensation to such promisee for any 
loss which such promisee sustains through the non-per- 
formance of the promise (s). 

Illustrations. 

(a) A. agrees with B. to discover treasure by magic. The agreement 
is void. 

(b) A. and B. contract to many each other, Before the time fixed 
for the marriage, A. goes mad. The contract becomes void. 

(c) A, contracts to marry B., being already married to C., and being 
forbidden by the law to which he is subject to practise polygamy. A. must 
make compensation to B. for the loss caused to her by the non-performance 
of his promise. 


(r) Muithaya Maniagaran v. 
Lekku (1914) 37 Mad. 412; 14 I.C 
255. 

This section was elaborately 
discussed $ti Mussambhoy Karim ji v. 
Haridas (1927) 105 IX. 319; A.L 
R. 1928 Sind 21* with comparison of 
Bagfish authorities on frustration. 
The oise itself was simple: contract 

m 


for delivery by ship within limited 
time, shipping not procurable by 
reason of war requisition. The 
section does not, of course, enable a 
party to take advantage of impossi- 
bility caused by his own default: 
Bemrasi Prashad v. Mohiuddin 
Ahmad (1924) 3 Pat. 581; 78 I.C. 
723; AXR. 1924 Pat. $86. 
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ft. *6. _ «> A. contracts to take in cargo for B, at a foreign port. A.*$ 

Government afterwards declares war against the country in which the port 
is situated. The contract becomes void when war is declared. 

(e) A, contracts to act at a theatre for six months in consideration of 
a sum paid in advance by B . On several occasions A. is too ill to act. The 
contract on those occasions becomes void. 


Impossibility in general. — Nothing resembling this section has 
been found among the materials known to have been used by the 
framers of the Act. It varies the Common Law to a large extent, 
and moreover the Act lays down positive rules of law on questions 
which English and American Courts have of late more and more 
tended to regard as matters of construction depending on the true 
intention of the parties. English authorities, therefore, can be of 
very little use as guides to the literal application of this section. 
The tendency, however, is to follow their spirit. 

With regard to the first paragraph, the result is the same as 
in England. In the Common Law we nMy say that parties who 
purport to agree for the doing of something obviously impossible 
must be deemed not to be serious, or not to understand what they 
are doing; also (but less aptly) that the law cannot regard a pro- 
mise to do something obviously impossible as of any value, and such 
a promise is therefore no consideration. “ Impossible in itself M 
seems to mean impossible in the nature of things (t). The case 
of performance being, at the date of the agreement, impossible by 
reason of the non-existence of the subject-matter of the contract has 
been dealt with under the head of Mistake (s. 20, above). 

The second paragraph has the effect of turning limited excep- 
tions into a general rule. By the Common Law a man who promises 
without qualification is bound by the terms of his promise if he is 
bound at all. If the parties do not mean their agreement to be 
unconditional, it is for them to qualify it by such conditions as they 
think fit. But a condition need not always be expressed in words ; 
there are conditions which may be implied from the nature of the 
transaction ; and in certain cases where an event making perform- 
ance impossible “ is of such a character that it cannot reasonably 
be supposed to have been in the contemplation of the contracting 
parties when the contract was made ” ( u ) performance or further 
performance of the promise as the case may be, is excused. On 
this principle a promise is discharged if, without the promisor's fault, 


(/) In earlier editions of Sir W. 
Anson’s book, a promise to go to 
Rome in a day is given as an ex- 
ample of an impossible promise; in 
later editions the example is a pro- 
mise to go round the world in a day ; 
but future editors may have to go 


further still. 

(u) Badly v\ De Crespigny (1869) 
L.R. 4 Q.B. at p. 185; Reilly v. 
The King [1934] A.C. 176. Con- 
trast Maritime National Fish , Id. 
v. Ocean Trawlers Ld. [1934] A C. 
524, 
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(1) performance is rendered impossible by law (u) ; (2) a speci- 
fic subject-matter assumed by the parties to exist or continue in 
existence is accidentally destroyed or fails to be produced (v) f or an 
event or state of things assumed as the foundation of the con- 
tract does not happen or fails to exist, although performance of 
the contract according to its terms may be literally possible (w ) ; 
(3) the promise was to perform something in person, and the pro- 
misor dies or is disabled by sickness or misadventure (x). 

In the last-named class of cases a disabled promisor must give 
the best practicable notice to the promisee, and the promisee has 
the reciprocal right of rescinding the contract if it is a continuing 
contract and the disability makes it as a whole .impossible of per- 
formance, though some part might afterwards be performed; this, 
on the ground not of breach of contract, which there has not been, 
but that the consideration has failed. In such a case the promisor 
cannot show that he was ready and willing to perform his pro- 
mise (y). These rules have no bearing on cases where the par- 
ties have contemplated and provided for the contingency. In such 
cases the Court has only to construe the terms of their agree- 
ment (jar)* 

Having regard to the unqualified language of the Act, it seems 
useless to enter at more length on the distinctions observed in 
English law. The illustrations do not, indeed, appear to go be- 
yond English authority, but this cannot detract from the generality 
of the enacting words. There is no reason to suppose that a 
broad simplification of the English rules was not intended, nor does 
it appear that any inconvenience has ensued or is to be expected. 
It is to be observed, on the other hand, that some of the English 
cases could not be decided in the same way under this section with- 
out straining the language. H. agreed to hire the use of K.’s 
rooms in London on the days of 26lh and 27th June, 1902, for 
the purpose of seeing the intended coronation processions. By 
reason of the King’s illness no procession took place on either of 
those days. It was held that K. could not recover the balance of 
the agreed rent, as the taking place of the processions “ was re- 


{ u ) Ibid, 

(vy Taylor v. Caldwell (1863) 3 
B. & S. 826; 129 R.R. 573; Howell 
v. Coupland (1876) 1 Q.B.D. 

258; KimfUal Manohardas v. Durga- 
prasad Debiprosud (1919—20) 24 

CW.N. 703 ; 58 I.C. 761. 

( w > Krell v. Henry {1903] 2 K. 
B. 740, C. A. But failure of a con- 
dition which the parties did not 
know of, and therefore cannot have 
regarded as material, will not dis- 
charge the contract; Blackburn Bob - 
bm Cd. v. T* W. Alien & Sons 


[1918] 2 K.B. 467, C.A. On the 
English view of the whole matter 
see the rewritten chapter on “Con- 
ditions, and herein of Frustration" 
(ch. vii.) in Pollock on Contract, 
11th ed., which merits the dose at- 
tention of all students of law. 

(x) Robinson v. Dainson (1871) 
L.R. 6 Ex. 269. 

(y) Poussard v. Spiers & Pond 
(1876) 1 Q.B.D* 410. 

(*) Elliott v. Crutckley {1904] 
1 K.B. 565, C.A., affirmed in H. 
U £19061 A.C 7, 


a m* 
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39. 5ft, garded by both contracting parties as the foundation of the con* 
tract ” (a). Here it remained quite possible for K. to lease the 
use of the rooms to H., and for H. to use them; if was only 
the object of the act contracted for that had failed, and that ob- 
ject was not mentioned in the contract itself, though H. took the 
rooms in consequence of seeing an announcement posted up in them 
that windows to view the coronation processions were to be let. 
In India such a case would, perhaps, fall more appropriately under 
s. 32. Illustration (a) raises a curious little question. If A. 
agrees with B. to discover by magic a treasure supposed to be 
buried within certain limits at a spot not exactly known, and, after 
performing magic rites, does by good fortune discover the treasure, 
and A. and B. both believe that the magic was efficacious, can A. 
recover any reward from B., and if so, under the agreement by 
rejecting the specification of means to be employed as immaterial, 
or under s. 70 of the Act, or how otherwise? 

Stoppage of work by strike. — A strike of the workmen em- 
ployed in executing work under a contract does not of itself make 
performance impossible for the purpose of this section (fc). 

Frustration of Adventure — War conditions. — The English 
rules as to discharge of contracts by u frustration of adventure ” 
(a term chiefly used in shipping cases, with “ frustration of vo- 
yage ” as a synonym) have been applied in new directions since the 
war of 1914. A full account is impracticable here (c). Recent 
authority, however, has made it clearer than ever that the literal 
possibility or otherwise of executing the agreement according to its 
terms is not an adequate test ; it has to be considered whether per- 
formance according to the true governing intention of the parties 
remains possible (rf). But a temporary interruption (such as re- 
quisition of a ship for transport of troops) does not necessarily 
determine the contract. However, the extension of the former 

McNair, Legal Effects of War 

(a) Krell v. Henry [1903] 2 K.B. (Cambridge Univ. Press, 1920). The 
740. In Chandler Webster [1904] law of "frustration ” is very fully 
1 K.B. 493, it had been held that discussed in Joseph Constantine S . 
payments already made could not be S. Line v. Imperial Smelting Cor pm 
recovered back; but this case, often [1942] A.C. 154 and the judgments 
criticized, was finally overruled by especially of Lord Wright and Lord 
the House of Lords in Febrosa Porter deserve to be carefully 
S polka Akcyjna v. Fairbairn Lawson studied. 

[1943] A.C. 32, so far as regards ( d ) Where goods were seized as 

cases where by reason of the frus- prize and then released and tran- 
trating event, there has been a total shipped and arrived two years late, 
failure of consideration; but see now it was held that the arrival was not 
Law Reform (Frustration of Con- such was contemplated by the 
tracts) Act, 1943, and notes to s. 65, parties: Gouri Shankar Agarwalla 
infra. v. H, P. Moitra (1921—2) 26 C.W. 

( b ) Mari Laxman v. Secy, of / N. 573; 70 IX. 379; Horlock v. 
State (1927) 52 Bom. 142; 108 I.C Beal [1916] 1 AX. 487, 

19; A.I.R. 1928 Bom. 61. {*) Tamplin S. S. Co. w Anglo- 

(c) For details see Webber, Effect Mexican Co. [1916] 2 A.C. 
of War on Contracts (1940) and 397. It may do so if the contract 
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rules by Krell v. Henry (/) now stands as applicable to contracts 8* 66* 
pi all sorts within limits not yet thoroughly defined, as McCardie 1 
J. has pointed out in a careful analysis (g). There is no general 
rule (as suggested by some dicta) that it does not apply to a 
sale of unascertained goods ( h ). * 

Frustration by Total or Partial Prohibition.— In a state of 
war many contracts are affected by performance or further per- 
formance becoming wholly or in part unlawful. This may be under 
the general rules against intercourse with the enemy, or may be the 
result of express executive orders issued under powers of emer- 
gency legislation. In principle the question is the same that we have 
noted above, whether the new state of things is such as the parties 
provided for or contemplated, and whether further performance, 
so far as the prohibition is not total, or when it is removed, would 
really be performance of the same contract. Compulsory suspen- 
sion of an engineering contract on a large scale, in order to direct 
the labour to producing munitions of war, has been held to dis- 
charge the contractors (i). So, too, a contract to deliver goods 
may be frustrated by emergency regulations restricting trans- 
port (/). Where goods, the subject of a specific contract of sale, 
in which the property had not yet passed to the buyer, were law- 
fully taken for the public service, the seller was excused from 
delivery ( k ). But a continuing contract is not discharged by a 
prohibitive regulation which may be determined or varied during 
the war and leaves a substantial part of the contract capable of 
execution (/). Where after a contract has been made a notifica- 
tion regulating retail prices is passed and that notification 
does not make the performance of the contract impossible 
or unlawful, the parties are not discharged from the contract (m). 

It must not be assumed that the consequences of a contract be- 
ing discharged for any of the above-mentioned reasons will be the 


is for shipment within a limited time 
and within that time no other ton- 
nage can be found at a proper port: 
Benoit v. Prudhomme (1924) 48 
Mad. 538; 87 I.C. 681; A.I.R. 1925 
Mad. 626 (really on the construction 
of an express force majeure clause). 
Cp. Hussainbhoy Karim ji v. Hart- 
das (1927) 105 I.C. 319; A.I.R. 
1928 Sind 21. 
if) Supra , note (a). 

(g) Blackburn Bobbin Co. v. T. 
W, Allen & Sms {1918] 1 K.B. 
540, 545. Affd. in CA. {1918] 2 K, 
B, 467. 

(A) Re Badische Co., etc. {1921] 
2 Ch, 331, 381, per Russell J. In 
this case the effects of war on con- 
tracts lawfully made in time of peace, 


the performance of which would or 
might involve intercourse with ene- 
mies, are elaborately discussed. The 
facts do not admit of summary state- 
ment. 

( i ) Metropolitan Water Board v. 
Dick Kerr & Co. [1918] AX. 119. 

(f) Sannadki Gundavya v. Sub- 
bayya (\926) 51 Mad.LJ. 663 ; 99 
I.C. 459; A.I.R. 1927 Mad. 89. 

( k ) Re Shipton, Anderson & Co. 
and Harrison Bros, fr Co. (1915] 3 
K.B. 676. 

(/) Leiston Gas Co. v, Leiston- 
cum-Sisewtll Urban Council {1916] 
2 K.B. 428, A.C. 

(m) Sarada Prosad v. Bhut Nath 
(1941) 2 Cal. 78; 45 CW.N. 660; 
A.I.R, 1942 Cal, 291. 
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g, 56. same in India as they would have been in England; see on s, 65 
below. 

"Becomes impossible/’ — The Indian decisions merely illus- 
trate what amounts to supervening impossibility or illegality within 
the meaning of the second paragraph. 

In a suit for damages for breach of a contract against a Hindu 
father to give his minor daughter in marriage to the plaintiff, it 
was held that the performance of the contract had not become im- 
possible simply because the girl had declared her unwillingness to 
marry the plaintiff, and the defendant had declared that he could 
not compel her to change her mind {ml). In the course of the judg- 
ment the Court said: “ The act is neither impossible in itself, nor 
impracticable in the ordinary sense of the term. . , . Though physical 
force cannot for one moment be thought of, it is no doubt the 
duty of defendant according to the terms of his contract to use to 
the utmost his persuasive powers and his position as parent in 
order to induce his daughter to be married.” It may perhaps be 
doubted whether, in view of the change in social conditions and 
the greater measure of freedom conceded to women at the present 
day in matters affecting their marriage, the ratio decidendi in this 
case would now be approved. The decision itself however might 
be upheld on another ground ; for, if a man chooses to answer for 
the voluntary act of a third person, and does not in terms limit his 
obligation to using his best endeavours, or the like, there is no 
reason in law or justice why he should not be held to warrant his 
ability to procure that act (w). Similarly, where the parties to a 
suit agreed that the plaintiff and his younger brother were to exe- 
cute a sale deed within a week conveying the property in dispute 
in the suit to the defendant for a certain sum, and, in default, the 
suit was to be dismissed, it was held that the younger brother's 
refusal to join in executing the deed did not make the performance 
of the agreement by the plaintiff impossible within the meaning 
of this section (o). An agreement to sell a specified quantity of 
dhotis to be manufactured at a particular mill “ to be taken deli- 
very of as and when the same may be received from the mills,” 
cannot be read as meaning “ if and when," especially when a time 
is named for the completion of delivery; and the failure of the 
mills to produce the goods is no excuse. The doctrine of frustra- 
tion does not extend to the case of a third person on whose work 
the defendant relied preferring to work for some one else during 
the material time (p). Where A. agreed to cultivate indigo for B. 


(wl) Purshotamdas Tribhovmdas 
v. Purshotamdas Mangaldas (1896) 
21 Bom. 23. 

(») See observations of Lord 
Porter in Joseph Constantine S. S. 
lane v. Imperial Smelting Corpn. 


[1942] A.C. 154, at pp. 203—4; 
(1941) 2 All.E.R, 165. 

(°) Bangaswatni v. Tnta Maistry 
(1907) 17 Mad.L.J. 37. 

(P) Humandrai Fulchand v. Prag- 
mas Budhsen (1922) SO I.A. 9; 47 
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for a certain number of years in certain lands of which A. was a 
sub-tenant and subsequently during the continuance of the contract 
A. lost possession of the lands, as his immediate landlord failed 
to pay rent, and was in consequence ejected, it was held that thu 
case came within the provisions of the second paragraph of this 
section, and that the mere fact that A. might have paid up* the rent 
and thus saved the land and himself as his tenant from ejectment 
did not make the event such an one a£ A. could have prevented ( q ). 

In a Bombay case (r), the defendant, who was a stone con- 
tractor, agreed to pay to the plaintiff Rs. 329 per month for one 
year for permission to the defendant to blast stones and carry on 
the work of quarrying on plaintiff’s land. It was also agreed that 
the defendant should obtain at his own expense the necessary license 
for blasting stones. At the time of the agreement the defendant 
had a license from the authorities, but it expired during the term 
of the agreement, and the authorities refused to renew it; the 
defendant thereupon declined to pay the rent for the unexpired 
period of the agreement. In a suit by the plaintiff for the rent 
it was held that the question was one of construction, and that, 
looking at the nature of the contract, it must be taken to have been 
the intention of the parties that the monthly payment should only 
be payable so long as quarrying was permitted by the authorities. 
The present section was considered to have nothing to do with the 
case O). Obviously the performance did not become impossible, 
as there was no agreement to blast any stone at all. 

Commercial impossibility. — The impossibility referred to in 
the second clause of this section does not include what is called 
commercial impossibility. A contract, therefore, to supply freight 
cannot be said to become impossible within the meaning of that 
clause merely because the freight could not be procured except at 
an exorbitant price (*)• So a contractor for bridge tolls has no 
legal claim for compensation against the District Board if a con- 
siderable part but not the whole of the traffic is prohibited by a 
Government ordinance (w), or if floods make it impossible to use the 
bridge for a substantial part of the contract period (z/). 


Bom, 344; 72 IX. 485; A.I.R. 1923 
P C. 54; see also Bhailal v. Kal- 
yanrai (1921) 23 Bom.L.R. 547; 45 
Bom, 1222; 63 IX, 952, and cases 
collected in Ezekiel Abraham v. Ram- 
iw (1921) 33 CalX.J* 151; 63 
IX. 267. Iti the principal case it 
was suggested that the mills had 
been requisitioned by the Govern* 
meat, which might have been a good 
defence, but there was no evidence 
of this. 


Campbell <1 881 ) 7 Qd. 474 . 


(r) Goculdas Madhavji v. Narsu 
Yenkuii (1889) 13 Bom. 630. 

(s) Ibid , at p. 635, Sargent C. 
J. arg. 

(0 Karl Ettlinger v. Chagandas 
(1916) 40 Bom. 301, 310-311; 33 
I.C. 205. 

(«) D, B,, South Kanara v. San- 
thappa Naick (1924) 86 I.C. 362. 

(») Sankaran v. District Board, 
Malabar A.I.R. 1934 Mad. 85; 66 
Mad.L.J. 108; \47 I.C. %4. Ci. 
Gurdii Singh v. Secretary of State 
A.I.R. 1931 Lah. 347; 130 I.C 7721 


8 . 56 . 
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fj, 56 , ' ** Becomes unlawful.” — By a contract made with the plaintiffs 

the defendants agreed to carry from Bombay to Jedda in their 
steamer 500 pilgrims who were about to arrive in Bombay from 
Singapore in the plaintiffs’ ship. The pilgrims arrived in Bom- 
bay, but the defendants refused to receive them on board their 
steamer* on the ground that during the voyage of the plaintiffs' 
ship to Bombay there had been an outbreak of small-pox on board, 
and that the pilgrims had been in close contact with those who had 
been suffering from the disease, and that the performance of the 
contract had under the circumstances become unlawful, having re- 
gard to- the provisions of s. 269 of the Indian Penal Code, 1860. 
That section provides that whoever unlawfully and negligently 
does any act which is, or which he knows or has reason to believe 
to be, likely to spread the infection of any disease dangerous to 
life, shall be punished with imprisonment. It was held that the 
carrying of the pilgrims in the defendants’ steamer would not have 
been in contravention of any law or regulation having the force 
of law, nor would it have been a negligent act on their part to do 
so, and that s. 269, therefore, did not apply, and that the defend- 
ants were bound to perform the contract ( w ). 

Certain later statutory enactments further define the effect of 
the. present section. The Specific Relief Act, 1877, s. 13, provides 
(with abundant caution, see commentary thereon in its place below) 
that, notwithstanding anything contained in s. 56 of the Contract 
Act, a contract is not wholly impossible of performance because a 
portion of its subject-matter, existing at its date, has ceased to exist 
at the time of the performance. The Transfer of Property Act, 
1882, s. 108, provides as to property let on lease, that if by fire, 
tempest, or flood, or violence of an army or of a mob or other 
irresistible force, any material part of the property be wholly des- 
troyed or rendered substantially and permanently unfit for the pur- 
poses for which it was let, the lease shall, at the option of the lessee, 
be void. 

Refund. — Where a contract, after it is made, becomes impossi- 
ble, the party who has received any advantage under it is bound 
to restore it to the other party under s. 65 below. A. buys freight 
from B. for 2,500 bales of cotton on a ship belonging to B. to be 
carried from Bombay to Genoa. The freight is paid in advance 
and the goods are put on board the ship. While the ship is still 
lying in the harbour, the export of cotton to Genoa is prohibited 
by orders of the Government, and the voyage is abandoned. A. is 
entitled under s. 65 to recover from B. the freight paid in advance. 
This right is not affected even if B. is a common carrier (xj)', 
Similarly, where a contract becomes unlawful owing to the out- 
fit*) Bombay and Persia Steam (x) Boggiano & Co. v. The Arab 
Navigation Co. v. Rubattino Co. Steamers Co., Ltd. (1916) 40 Bom. 
(1889) 14 Bom. 147. 529 ; 33 I.C. 536; followed, Gandha 
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Create of war, either party is entitled under 65 to recover from , g, 9$ # 
the other any deposit made by him as a security for the due per- 
formance of the contract ( y )* 

Dealings with Enemies. — Since 1914 the question has often 
arisen - whether a contract lawfully made before the war comes 
within this section on the ground that performance or complete 
performance would involve dealing (x) with enemies and therefore 
would be unlawful under s. 23. 

The governing principle was laid down in a case arising out 
of the Crimean War by Mr. Justice Willes: u As to the mode 
of operation of war upon contracts of affreightment n^ade before, 
but which remain unexecuted at, the time it is declared, and of 
which it makes the further execution unlawful or impossible, the 
authorities establish that the effect is to dissolve the contract, and to 
absolve both parties from further performance of it” (a). In 
practice we have to ascertain whether the further execution of a 
given contract has become unlawful as involving dealing with ene- 
mies, or otherwise, or in a judicial sense impossible ; and this is not 
always easy. Declaration of war is regularly accompanied by a 
Royal Proclamation against trading with the enemy. This appears 
to be only in affirmance of the common law ; it may, however, and 
commonly does contain relaxations and dispensations. After a de- 
claration of war a contract may stand dissolved on the ground 
now under consideration although both parties are British subjects. 

One British firm contracted with another to sell goods, deliverable 
to the buyer or assigns in Hamburg c.i.f. ( h ) for payment at Liver- 
pool m exchange for shipping documents. The goods were shipped 
in June, 1914, for Hamburg in a German ship; the bill of lading 
provided that questions arising under it were to be decided there 
by German law. On 5th August, the day following the declara- 
* tion of war, the ship having put in, it was stated, at a neutral port, 
the sellers tendered the documents and the buyers refused them. 

Held, that delivery according to the contract would have been against 
the King’s proclamation, as being delivery to residents in enemy 
country, and therefore the refusal was good (c). 


Horliah v. Janoo Hassan (1925 ) 49 
Mad. 200; 91 I.C. 780; A.I.R. 
1926 Mad. 175. 

(y) Textile Manfg Co, Ltd v. 
Solomon Brothers (1916) 40 Bom. 
570 ; 33 I.C. 353. 

($) “ Trading ** is too narrow : 11 a 
declaration of war imports a prohi- 
bition of commercial intercourse and 
correspondence with the inhabitants 
of the enemy's ^country ” : judgment 
of Ex. Ch. per Willes J., Esposito 
v, Bowden (1857) 7 E. & B. at p. 

40 


779; 110 R.R. at p. 823. 

(a) Espostto v. Bouden 7 E. & 
B. at p. 783; 110 R.R. at p. 825. 

(/;) That is, the contract price in- 
cluded cost, insurance and freight. 
For a statement of the nature of 
c.i.f. contracts, see per Hamilton J. 
(afterwards Lord Sumner) in Bid- 
dell v. E. Clemens Horst {19111 1 
K.B. 214, at p. 220. 

(c) Duncan Pox & Co. v. Sch- 
retnpft & Bonke (19151 1 K.B* 365. 
Cf. Russell J.'s judgment in the 
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S.59. This authority has been followed in Indian cases where the 

facts were varied by the goods being despatched, or intended so to 
be, not to Germany but from Germany to India. We have the sim- 
ple case of a cargo shipped from Hamburg to India, bill of lading 
tendered after British proclamation, refusal of tender justified (rf), 
the goods having become enemy property at the outbreak of w&r. 
Another straightforward example is that of a consignment sold by 
the Madras agent of an enemy firm: the buyer accepted a draft 
for the price, and demanded first the documents and then the goods 
on arrival at Madras ; the agency was held to have been determined 
by the declaration of war, so that no contract was ever formed (e). 

A less simple question is “ whether when, before the outbreak 
of war, goods have been sold by one English firm to another on a 
c.i.f. contract and shipped on a German ship to a neutral port, the 
seller after the outbreak of the war is entitled to tender, in one 
case the German bill of lading, in the other case the German bill 
of lading and the German policy of insurance, and claim the 
price ?”. The exact legal point as stated in the Court of Appeal 
is “ upon whom the loss is to fall where documents which were 
originally valid have become invalid before they were ten- 
dered ” (g). It is decided in England that the documents the buyer 
is bound to accept are effective shipping documents, and not such 
as are only evidence of a contract now dissolved by one party hav- 
ing become an alien enemy. Special terms might throw this risk 
on the buyer, but the usual terms of a c.i.f. contract do not. This 
ruling has been followed in India. In Marshal & Co . v. Nagin - 
chand ( h ) goods were shipped to Bombay under a c.i.f. c.i. con- 
tract from a German port and on board a German ship before the 
declaration of war: the vendor, a Glasgow firm,* drew a bill of ex- 
change upon the purchaser on Qlh November, 1914, which was 
accepted in Bombay (t). The bill became payable on 12th January, 
1915, and the vendor sued for the amount. He was held not 
entitled to recover, as the bill of lading had ceased to bt an opera- 
tive legal document before it was tendered and the consideration 
for the acceptance of the bill of exchange had, therefore, failed. 

Where, on the other hand, a German seller's draft on the buyer 
at 30 days' sight was drawn, purchased by British subjects in 


Badische Co.'s Cose [1921] 2 Ch. 
331, 373 sqq. 

(d) Ntssim Issac v. Haji Sula~ 
noli (1916) 40 Bom. 11; 28 J.C 433. 

(e) Soorthingje v. Mahomed 
(1917) 32 Mad.LJ. 146; 40 I.C 
526. 

(/) Scrutton J., Schneider & Co. 
v „ Burgett & News am [1915] 2 KL 
B, 384 at p. 385. 

(g) Swinfen Eady LJ., Karberg 


& Co. v* Blythe, Green , Jowrdain 
& Co. [1916] 1 K.B. 495, 504. 

(*) 0916) 42 Bom. 473; 37 I.C. 
644. 

(0 It is not clear from the re- 
port whether the bill of lading was 
tendered to the purchaser at the time 
of acceptance or subsequently, nor 
whether he ever got the bill of 
lading. 
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Tjondoo, and presented and accepted at Boipbay before the war, 8# 66. 
the buyer was held bound to pay (/)« The case was complicated by 
the defendants* contention that the acceptance was qualified by the 
condition that the plaintiffs, when tendering the documents to the 
defendants, should put them in a position to get delivery of the 
■goods ( k ), and that this could not be lawfully performed Now in 
point of fact the ship carrying the goods reached Bombay just 
before the outbreak of war, left Bombay to avoid capture and took 
shelter in the neutral port of Marmagoa, where she was lying at 
the date of suit brought, and under a proclamation of December, 

1914, British consignees were free to take delivery of goods from 
enemy ships in neutral ports. Thus both branches of the defence 
failed ; actual payment of the bill, from one British subject to an- 
other, at the due date and after declaration of war, was of course 
in no way unlawful. 

In Abdul Razac v. Khandi Row (/) a contract was made in 
August, 1914, after the outbreak of war, between merchants at 
Ambur and importers of German dyes whereby the latter (de- 
fendants) agreed to sell and deliver to the former (plaintiffs) cer- 
tain casks of dye already shipped from Germany. As the defend- 
ants could not lawfully take up and pay for the goods, they could 
not lawfully agree to sell and deliver them to the plaintiffs (m). 

The case has another aspect, perhaps of more interest. The Ger- 
man S.S. Barenfeh carrying the dyes in question was captured 
in October, 1914, and taken into Alexandria for condemnation and 
subsequently condemned as prize of war in September, 1915 (w). 

In the meantime the defendants got the goods released on payment 
•of double the invoice value, agreeing to treat it as their sale 
price in case of their eventual condemnation. Tt was held (o) that 
the condemnation by the Prize Court related back to the date of 
seizure and divested the ownership of the goods as from that date. 

The goods, therefore, came to the defendants as purchasers from 
the Cro^tj and they were not bound to deliver them to the plaintiffs. 

(/) Motishmu fr Co. v. The Mer~ (the report is not too dear as to 
emtile Bank of India (1917) 41 Bom. this argument). 

566; 37 IX. 258. (n) The Prize Court in Eg>pt 

< k ) It is difficult to see how this held in the same case, that where a 
could be maintained; but, as pointed German firm consigned goods to a 
out by Scott C.J., that question British firm at Colombo, drew on 
would have been governed by the that firm for the price, and discount- 
Negotiable Instruments Act. ed the draft with a British bank, all 

(/) (1918) 41 Mad. 225; 40 I. C. this before the war, acceptance of 
#51 . the draft after the war by the buyers 

(w) Karberg & Co. v. Blythe J was an act of trading with the 
Green, Jourdam & Co. [1916] 1 K, enemy : see Campbell on the Law of 
B, 495. It was unsuccessfully con- War and Contract, 175, 187. We 
tended that there was an absolute agree with Mr, Campbell that this 
contract for the delivery of goods goes too far. 
answering the description even if no (o) Following The Odessa {1916] 

•such goods arrived by a ship named AX. 153. 
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57* In Madhoram v. Sett (p) we have a rather peculiar state of 
facts. The contract was between two Calcutta firms for sale of 
steel bars “ c.i.f., ie. t free Hoogly,” by shipments in June, July, 
August, 1914. Goods were shipped under this contract (q) from 
Antwerp per S.S. Steinturm , a German ship which was at sea when 
war was declared; she carried a general cargo for Madras, Cal- 
cutta and Chittagong, The ship was captured by a British cruiser 
and taken to Colombo for adjudication. The Prize Court con- 
demned the vessel but released the cargo, and the goods were 
brought to Calcutta, the place where the goods were to be deli- 
vered under the original contract by the Steinturm, under an order 
of the Prize Court made by arrangement with the Government of 
Ceylon, which provided for delivery to consignees on payment of 
further freight and expenses. The purchasers were held not en- 
titled to delivery of the goods from the vendors. The voyage from 
Colombo to Calcutta was in no sense a continuation of the original 
voyage in fulfilment of the contract of affreightment which^was 
dissolved by the outbreak of the war ; the voyage was broken up 
by capture so as to cause a complete defeasance of the undertaking. 
” The original bills of lading would be of no avail whatever, unless 
the consignee complied with the conditions imposed by the Prize 
Court” (r). Thus there was a new voyage under new condi- 
tions, and delivery of the goods according to the original contract 
bad become impossible, and the plaintiffs' suit failed, although the 
goods had been delivered in the Hoogly from the same ship in 
whioh they were despatched, and were in the defendants’ control. 


v fS'ST. Where persons reciprocally promise, firstly, to 
do certain things which arejegal, and, 
to RC do P Th1ngf r °egaf, secondly, under specified circurnstanc- 
ani also other things e s, to do certain other things which are 
illegal, the first set of promises ig a con- 
tract, but the second is a void agreement. 


Illustration . 

A. and B. agree that A. shall sell B. a house for 10,000 rupees, but 
that if B. uses it as a gambling house, he shall pay A. 50,000 rupees for it. 

The first set of reciprocal promises, namely, to sell the house and to 
pay 10,000 rupees for it, is a contract. 

The second set is for an unlawful object, namely, that B. may use the 
house as a gambling house, and is a void agreement. 


(p) ( 1918) 45 Cal. 28; 28 I. C. 
383. 

(#) The terms were, not payment 
against documents, but 45 days’ cre- 
dit after delivery of the goods : this 
variation did not alter the nature of 


the contract; apparently the only 
real difference between the parties- 
related to payment of various char- 
ges. 

(r) Per Mookerjee J., 45 Cal. 28* 
at p. 58. 
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Scope of the section. — It is not easy to see what this and the Ss. 57-59. 
following section really add to s. 24 (see the commentary thereon 
for explanation of the principle), or why they are inserted here; 
bat they are plain enough. 

/ 

This section applies to cases where the two sett of promises 
are distinct. When the void part of an agreement can be properly 
separated from the rest, the latter does not become invalid; bet 
when the parties themselves treat transactions, void as well as 
valid, as an integral whole, the Court also will regard them as 
inseparable, and wholly void (s). 

Compare s. 16 of the S|>ecific Relief Act (below), which de~ * 
dares the application of a similar but more extensive principle to 
specific performance. 


SS. 


Alternative pro- 
mise, one branch be- 
ing illegal. 


In the case of an alternative promi'se, one 
branch of which is legal and the other 
illegal, the legal branch alone can be 
enforced. 


Illustration. 

A, and B. agree that A, shall pay B. 1,000 rupees, for which B. sfial! 
afterwards deliver to A. either rice or smuggled opium. 

This is a valid contract to deliver rice, and a void agreement as to the 
opium. 


Quaere whether, under the terms of this section, in case B. has 
offered and A. has accepted smuggled opium as in performance of 
the agreement, A. opi still have an action against B. for failure 
to deliver rice. It would seem that A., being in pari delicto f can- 
not sue; for he could not make out his case without showing an 
illegal transaction to which he was a party ( t ). The point does not 
seem likely to arise in practice. 

Appropriation of Payments. 

S©. Where a debtor, owing several distinct debts 
to one person, makes a payment to him, 
mem P wh*c ^debt^to e * t * ier w *th express intimation, or un~ 
^ted Chafged is indi ~ °* er c ^ rcumstances implying that the 
e * payment is to be applied to the discharge 

of some particular debt, the payment, if accepted, must 
be applied accordingly. 


(s') Davfatsmg v. Pmdu (1884) hanoobai (1905) 7 Bom.L.R. 602, at 
9 Bom. 176. See also Pomoo Bibee p. 606. 

v, Fyez Buksh (1874) IS B.L.R. (t) Sec Taylor v. Chester (1869) 
App* 5, and Meherally v. Saker- L.R, 4 Q.B. 309, 314. 
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Illustrations, 

(a) A, owes B,, among other debts/ 1,000 rupees upon a promissory 
note, which falls due on the 1st June. He owes B. no other debt of that 
amount. On the 1st June A. pays to B. 1,000 rupees. The payment is to be 
applied to the discharge of the promissory note. 

(b) A. owes to B., among other debts, the sum of 567 rupees. B. 
writes to A. and demands payment of this sum. A. sends to B. 567 rupees. 
This payment is to be applied to the discharge of the debt of which B. had 
demanded payment 


Appropriation of Payments. — In England “ it has been con* 
* sidered a general rule since Claytori# €ase (u) that when a debtor 
makes a payment he may appropriate it to any debt he pleases, and 
the creditor must apply it accordingly ” (v). 

Debt. — Where money is paid by a debtor to his creditor with 
express intimation that the payment is to be applied to his dis- 
charge of some particular debt, and it is received and appropriated 
on that account, it is not in the power of the creditor, without the 
assent of the debtor (not merely of one out of several who pays on 
behalf of all) (ze/), to vary the effect of the transaction by altering 
the appropriation in which both the debtor and the creditor ori- 
ginally concurred. The same rule applies to payment of Govern- 
ment revenue (x). But where there is no appropriation by consent, 
the question has arisen whether the provisions of ss. 59— -61, re- 
lating to the appropriation of payments, which apply to the case 
of debts, apply to arrears of revenue payable to Government. 
Maclean C.J. expressed the opinion that ss. 59 — 61 of this Act 
do apply to transactions in relation to the realisation of land reve- 
nue ( y ). The point has been before the Privy Council, but it was 
not decided, as the case was one of appropriation by mutual con- 
sent, their Lordships simply observing that those sections might 
perhaps have had a bearing upon the case , if the parties had not 
by their own actions placed the matter beyond doubt (#). As 
to road-cess payable under the Public Demands Recovery Act (a), it 
has been held to be a debt within the meaning of this section, so 


(u) (1816) 1 Mer. 572, at p. 608; 
15 R.R. 161, at p, 166. 

(v) Per Blackburn J , City Dis - 
count Co. v. McLean (1874) L.R. 
9 C.P. 692, 700. 

(w) The creditor, if he accepts a 
payment so made with a direction as 
to its application, must follow the 
direction at once; he is not free to 
suspend action and then .vary the 
application by an agreement with 
that joint debtor alone: Foster v. 
Chetty (1924) 2 Rang. 204 ; 82 LG 
658. It is hard to see how the con- 
trary cad have been seriously argued. 


{x) Mahomed Ian v. Gang a 
Bishun Singh (1910) 38 I. A. 80; 38 
Cal. 537, m reversing S.C. 33 Cal. 
1193, 

( y ) Jogendra Mohan Sen v. tjma 
Nath Guha (1908) 35 Cal. 636. 

(r) Mahomed Jan v. Ganga Bis- 
hun Singh (1910) 38 I.A. 80, 84; 
38 Cal. 537; 541. See further Das- 
harathi Ghose v, Khondkar Abdul 
Homan (1927) 55 Cal, 624;/ 105 
LC. 15; A.I.R. 1928 Cal. 68, de- 
cided on another point 
(a) Beng, Act I of 1895; see 
now Beng. Act III of *1913, 
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that the collector has no authority to appropriate payments made 8s. 59, 60. 
in liquidation of specific arrears of road-cess towards previous 
arrears (6). 

Several distinct debts. — This section deals only with the case • 
of several distinct debts, and does not apply where there is only 
one debt, though payable by instalments. Thus, where the 
amount of a decree was by consent made payable by five annual 
instalments, it was held that the decree-holder was not bound to 
appropriate the payments to the specific instalments named by the 
judgment debtor (c). The amount declared 'to be due for prin- 
cipal, interest and costs in a mortgage suit under O. 34, r. 4, con- 
stitutes but one debt; it cannot be regarded as consisting of two 
debts, one on account of principal and interest and the other on 
account of costs ( d ). 

< 50 . Where the debtor has omitted to intimate and 
there are no other circumstances indicat- 
»em pl wherc n debate m S to which debt the payment is to be 
indfc i atcd rgcd ** not a PP^ e( l> fhe creditor may apply it at his 
discretion to any lawful debt actually 
due and payable to him from the debtor, whether its re- 
covery is or is not barred by the law fn force for the time 
being as to the limitation of suits. 

- Creditor’s right to appropriate. — “ If the debtor does not 
make any appropriation at the time when he makes the payment 
the right of application devolves on the creditor/’ and he may 
exercise that right until the very last moment, and need not declare 
his intention in express terms (<?); he may, indeed, exercise that 
right even when he is being examined at the trial of the case (/). 

This is, no doubt, the rule of English law, and it was assumed to 
.be the law under the Contract Act by the High Courts of Calcutta, 

Bombay, Madras, Lahore, and Patna ( g ), A decision of the High 


(b) Nmdan Missir v. Lola Har- 
akh Narmn (1910) 14 C.W.N. 607. 

(c) Faml Husain v. Jmatt Alt 
(1906) All.W.N. 135, followed, 
Harkiscmdas v. Hartman (1927) 
104 I.C. 673; A.LR. 1927 Bom. 
479. 

(d) Jagamath v. Jhutna (1914) 
12 All.W.N. 645. Jia Ram v. 
Sulakhan Mai (1941) Lah. 740; 196 
IX. 625; A.LR. 1941 Lah. 386. 

(e) Lord Macnaghten in Cary 
Bras, & Co „ v. Owners of the 
“Mecca” (1897) AX. 286, 293; 
followed in Mmisty v. Jameson 


(1925) 5 Pat. 326; 94 IX. 273; A 
LR. 1926 Pat. 330. 

(/) Seymour v. Pickett [1905] 1 
K.B, 715. The head note in Jib an 
Ram v. Sagarmal A.I.R. 1933 Pat. 
267, wrongly credits the Court with 
saying that the creditor can appro- 
priate "even to the last moment, 
before bringing the suit ” The 
Court only said "to the last mo- 
ment” 

(g) A mere hand & Co. v. Ram- 
das (1914) 38 Bom. 255, 264-265 ; 21 
IX. 343 (the case was taken in ap- 
peal to the Privy Council {43 LA. 
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* * 

8. 60. Court of Allahabad ( h ) that an appropriation of payment by the 
creditor must be made at the time of receiving the money was 
overruled by a later decision of a Full Bench* of the same Court, 
which held that the appropriation could be made at any time up to 
judgment (i). The matter has now been concluded by a decision 
of the Privy Council (/) in which after referring to the provi-’ 
sions of s. 60 their Lordships said : “ This is the same rule as 
that laid down as English law by the House of Lords in Cory Brohf 
thers & Co. v. Owners of Turkish Steamship, Mecca ( k ), and under 
it the creditor has a right to appropriate a payment by the debtor to 
the principal or to the interest of the same debt. There is no obli- 
gation upon the creditor to make the appropriation at once, though 
when once he has made an appropriation and communicated it to 
the debtor he would have no right to appropriate it otherwise (cf, 
per Lord Herschell in Cory’s case). Lord Macnagh ten’s language 
in that case is equally applicable under ss. 60 and 61 of the Indian 
Contract Act: ‘ Where the election is with the creditor, it is al- 
ways his intention express or implied or presumed, and not any 
rigid rule of law that governs the application of the money’ ” (/). 

It is impossible to define the circumstances which may be held 
to indicate a special intention (m). Where the earlier in date 
of two debts is of a different kind and specially secured, it will not 
be presumed that a payment made without express directions was 
intended to be on account of the earlier one («). 

When a debtor passed two mortgage bonds to his creditor, one 
of which carried interest payable with rests, and the other carried 


164; 40 Bom. 630 ; 35 LC. 954], but 
the judgment of the High Court on 
this point was not challenged in 
argument) ; Munisami Mudali v. 
Perumal Mudali (1919) 37 Mad. L. 
J. 367; 52 I.C. 950; Bishun Per- 
hash v. Siddique (1916) 1 Pat.L. 
J. 474; 35 I.C. 375; Relu Mai v. 
Ahmad (1925) 7 Lah. 17; A.I.R. 
1926 Lah. 183; 92 IX. 947; Kunja- 
mohan v. Karmakanta (1933) 60 
Cal. 1265; 149 I.C. 262; A.I.R. 
1934 Cal. 40. 

(h) Kundan Lai v. Jaganath 
(1915) 37 AIL 649 ; 30 I.C. 92. 

(t) Gajram Singh v. Kalyan Mai 
<1935) 58 AIL 791; 166 IX. 423; 
A.I.R. 1937 All. 1 [F.B.] (but not 
thereafter, even if the case goes to 
appeal) ; the earlier case does not, 
curiously enough, seem to have been 
referred to either in the argument or 
In the judgment. 

{/) Rama Shah v. Lai Chand 
<1940) 67 I. A. 160, at p. 174; 


(1940) Lah. 470; 187 I.C. 233; A. 
I.R. 1940 PX. 63; Income-tax 
Commissioner v. Maharajadhiraja 
of Darbhanga (1933) 60 LA. 146; 
12 Pat. 318; 142 IX. 437; A.I.R. 
1933 P.C. 108. 

( k ) [1897] AX. 286. 

(/) Ibid., at p. 294. 

( m ) Sec Bansi Dhar v. Akhya 
Ram (1890) All.W.N. 62, where 
the terms of the mortgage bond, tbfe 
circumstances in which it was exe- 
cuted, the relations of the parties 
and the fact that the very thing 
which was to be handed over to the 
creditor was to be given as part 
security for the debt, were held to 
constitute “ circumstances ” within the 
meaning of this section. See also'* 
Shy am Lai v. Ragkumth Marwari 
A.I.R. 1937 Pat. 432; 170 I.C. 
480; Muni Lai v. Gulab Singh A.I. 
R. 1933 Lah, 126; 145 I.C, 144. 

(«) City Discount Co . v. McLem* 
(1874) L.R. 9 CP. 692, 700. 
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simple interest, and the creditor appropriated payments made by the 8 . <KL 
debtor to interest on the bond carrying simple interest, it was held 
that the creditor was entitled to apply the payments to either of the 
debts, and that the mere reluctance of the debtor to pay compound 
interest before he executed the mortgage bond at such interest was 
no indication of the debtor's intention that his payments should be 
applied to that bond ( 0 ). But where by a mortgage bond the debtor 
agreed to repay the loan made to him by the creditor in kind by deli- 
very of certain species of grain, or at his option in cash at a specified 
rate of interest, and the creditor applied several payments in grain 
made by the debtor to other antecedent debts, it was held that the 
creditor was not entitled to do so, as the stipulation to repay the 
loan by delivery of grain, combined with the absence of evidence to 
show that the previous debts were to be liquidated by payments of 
grain, was a circumstance indicating that the payment was to be ap- 
plied to the debt secured by the mortgage bond ( p ). 

Contract of Guarantee. — A surety is bound by the creditor's 
appropriation ( q ). 

Principal and interest. — Where there is a debt carrying inte- 
rest, money paid and received without any definite appropriation is 
to be first applied in payment of interest (r). If the debtor appro- 
priates a payment to principal, the creditor need not accept payment 
on those terms, but if he does not he must return the money; if he> 
does accept he is bound by the appropriation (^). The same rule 
applies to judgment debts. Thus when a sum is realised on ac- 
count of a decree, that amount is to be deducted from the interest and 
not from the principal ( t ). The rule is the same even if the decree 
be an instalment decree. Thus if a decree is passed for Rs. 1,500 
with interest at five per cent, per annum payable by three yearly 
instalments of Rs. 500 each, and the judgment-debtor pays Rs. 500 
at the end of each of the three years without appropriating the pay- 
ments to principal, the decree-holder is entitled to appropriate Rs. 75 
for the interest due and the balance of Rs. 425 to principal (u). 

( 0 ) Rameswar Koer v. Mahomed (j*) Nemi Chmd v , Rad ha Kishen 
Mehdt Hossein Khan (1898) 26 Cal. (1921) 48 Cal. 839, 841; 63 I. C. 

39. 904 (Jud. Comm, from Ajmer- 

(p) Sungut Lai v. Raijnath Roy Merwara). Earlier statements to 
(1886) 13 Cal* 164. the same effect are now omitted as 

(tf) Messrs. Kukreja Ltd . v. superfluous. 

Said Alam (1941) Lah. 323; 193 I. (t) Gooroo Doss Dutt v, ' Ooma 
C. 206; A.LR, 1941 Lah. 16. Chum Roy (1874) 22 W. R. 525; 

(r) Venkatadri Appa Row v. Jia Ram v. Stdakhan Mai, supra* 

Parthasarathi Appa Roto (1921) L. note (r) f overruling on this point 

R. 48 I. A* 150, 153; 44 Mad. 570, Central Bank of India v. Attar 

573; 61 I. C. 31, stated as an old Chand (1938) Lah. 403; 178 I. C. 

settled rule; Jia Ram v. Stdakhau 189; A.I.R. 1938 Lah. 289. 

Mai (mi) Lah. 740; 1%IX. 625; Per Richardson J. in Biswa - 

A.LR* mi Lah. 386 IF.B.J, nath v. Someswar (1917) 21 C, W. 

41 
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8s. <J0, 81, Compositions. — Where a payment is made by way of dividend 

or composition for the benefit of creditors generally, the payments 
must, by the nature of the transaction, be rateably apportioned 
among the several debts; and in any question arising with third 
parties, as, for example, sureties for any portion of the debts, every 
payment is deemed to be specifically appropriated "as so much in 
each and every pound of the whole amount of the debt” (v). See 
further, as to the result of this, notes on ss. 128, 140, below. 

Debt barred by the lent) of limitation . — Where no appropria- 
tion is made by the debtor, the creditor may apply the payment to- 
any lawful debt, though barred by the law of limitation. This fre- 
quently happens where there is a running account extending over 
several years. The creditor may in such a case appropriate the 
* payments to the earliest items barred by limitation and may sue for 
such of the balance as is not so barred (w). 

©1. Where neither party makes any approptha- 

AppHration of pay- tion the Payment shall be applied in dis- 
ment where n-ither charge of the debts in order of time, 
party appropriates. whether they are or are not barred by 

the, law in force for the time being as to the limitation of 
suits. If the debts are of equal standing, the payment 
shall be applied in discharge of each proportionably. 

Scope of the section. — This section must be read continuously 
with s. 60. It must be carefully observed that it does not lay down a 
strict rule of law, but only a rule to be applied in the absence of any- , 
thing to show the intention of the parties. Not only any express 
agreement, but the mode of dealing of the parties, must be looked 
to. On the other hand, the circumstances may show that accounts 
which it was at a party’s option to treat as separate were, in fact, 
treated as continuous, and then payments will be appropriated to 
the earliest unpaid item of the combined account (x). 

The English rule had been followed in India before the enact- 
ment of the Contract Act (y). The rule is subject to certain modi- 
fications in cases where trust funds capable of identification have 
been mixed with the trustee’s private current account. But these 
belong to their own special subject ( z ). 


N. 1055 ; 41 I.C. 348 (Walmsley J„ 
dubitante). 

{v) Bardwell v. Lydall (1831) 7 
Bing. 489, 494 ; 33 R.R. 540, 545. 

(w) Bishun Perkash v. Siddtque 
(1916) 1 Pat.L.J. 474; I than Ram 
v, Sagarmal A.I.R.1933 Pat. 267; 
145 I.C. 611; Kamaleskwari Prasad 
v. Gtmgadkar A.I.R. 1940 Pat. 52; 
186 I.C. 8S5. 

{*) Hooper v, Keay (1876) 1 Q. 


B.D. 178 (current account with con- 
tinuing partner after dissolution of 
firm). 

(y) Mooneappah v. Vencata- 
rayadoo (1870) 6 M.H.C. 32; 
Hirada Karibassappah v. Gadigi 
Mttddappa (1871) 6 M. H. C. 197. 
Cf. Ha Ram v. Sulakkan Mai 
(1941) Lah. 740; 1% I.C. 625; A. 
I.R. 1941 Lah. 386 [F.B.l. 

(a) See Re Halletft Estate (1880) 
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M&tgage of joint Hindu family property. — In a Full Bench 81 ; 01, 
case of the Allahabad High Court (a) the question before the 
Court was*" whether it is open to a mortgagee of a joint family 
property, under a mortgage deed executed by the manager of the 
joint family, when a portion of the mortgage debt was not raised 
for legal necessity, to appropriate $uring the pendency of the suit 
payments made by the mortgagor, towards the discharge of such 
portion of the debt as was not raised for legal necessity, when no 
* appropriation was made either by the mortgagor or the mortgagee 
tUl the date of the suit.” The Court decided that as long as the 
two portions of the debt had not been definitely ascertained it was 
not open to the cr&litot; to appropriate a payment towards an un- 
known and unspecified portion of the debt. But after the two 
portions were definitely ascertained in such a way as to make them 
constitute two distinct debts he was entitled to appropriate the pay- 
ment. As, however, the creditor had not appropriated the debt in 
the trial Court, it was held that the payment should be rateably dis- 
tributed between the two portions of the debt. 


“ Where neither party makes any appropriation ” — See notes 
s. 60 , above. \ ^ 

Contracts which need not be performed. r ; ( * 


02 . If the parties to a contract agree <to substitute 
a new contract for it, or to rescind or 
alter it, the original contract need not 
be performed. 


Effect of novatioi, 
rescission and altera- 
tion of contract. 


Illustrations 


(a) A. owes money to B. under a contract. It is agreed between A. 
B, and C. that B. shall thenceforth accept C. as his debtor instead of A. 
The old debt of A. to B. is at an end, and a new debt from C. to B. has 
been contracted. 

(b) A. owes B. 10,000 rupees. A enters into an arrangement with B., 
and gives B. a mortgage of his (A.’s) estate for 5,000 rupees in place the 
debt of 10,000 rupees. This is a new contract and extinguishes the old. 

(c) A. owes B. 1,000 rupees under a contract. B. owes C. 1,000 
rupees, *B. orders A. to credit C. with 1,000 rupees in his books, but C 
does not assent to the arrangement. B. still owes C. 1,000 rupees, and no 
new contract has been entered into. [For a less simple illustration of the 
principle that all* parties must concur, see V enkatamraynna v. Lakshmt- 
hoymnma A.I.R, 1929 Mad. 309; 116 IX. 129.] 


Novation.— -The meaning of “ novation,” the term use$ in 
the marginal note to this section, And now the accepted catchword 
for its subject-matter, has been thus defined in the* House of lords: 


13 ChJD. 696; Re Stmning {1895] 2 
f-'h* d33* * 

{#) Gajram $m§h v. K0an Mai 


- * 

(1935) 5&-A11. 791; 166 I.C. 423; 
A.tR. 183? All. 1 [F.B.J. 
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"that, there being a contract in existence, some new Contract is 
substituted for it either between the same parties (for that might 
be) or between different parties, the consideraffem mutually being 
the discharge of the old contract. A common instance of it in 
partnership cases is where upon the dissolution of a partnership the 
persons who are going to continue in business agree and undertake 
as between themselves and the retiring partner, that they will as- 
sume and discharge ifche whole liabilities of the business, usually 
taking over the assets; and if, in that case, they give notice of that 
arrangement to a creditor, and ask for his accession to it, there 
becomes (sic) a contract between the creditor who aqped^s and the 
new firm to the effect that he will accept their liability instead of • 
the old liability, and on the other hand, that they promise to pay 

him for that consideration ” ( b ). 

v ' # ► 

For the case of \ novation on a change in the conslitution of a 
firm it is declared in "England by s. 17, sub-s. 3, of the Partnership 
Act, 1890, that “ a retiring partner may be discharged from any 
existing liabilities, by an agreement to that effect between himself 
and the members of the firm as newly constituted and the creditors, 
and this agreement may be either express or inferred as a fact from 
the course of dealing between the creditors and the firm as newly 
eonstiWted. M This adds nothing to the law as already settled (c). 


Tt has to be considered in every case not only whether a new 
debtor has consented to assume liability, but whether the creditor 
has agreed tq ? accept his liability in substitution of the original 
debtor’s. In" some circumstances the creditor may be entitled to 
sue the retiring or the incoming partner in a firm at his option ; mere 
continuing to deal with the firm as reconstituted will not preclude 
him from suing his original debtor (d). Novation is not consis- 
tent With the original debtor remaining liable in any form (e) ; it 
requires as an essential element that the right against the original 
contractor sMll be relinquished, and the liability of th|£ new con- 
tracting party accepted in his place (/). 

V ^ 

It is an elementary rule that trustees and others admin istenng 
money of which they are not the beneficial owners are not entitled 


( b ) Lord SelbOme in Scarf v*, 

Jardvke (1882) 7 App. Ca. 345, at p. 
351. , * jl 

(c) See Rolfe*+> Flower ^1865) 
L.R. i fmC* 27 r Bilbomugh v. 
Holmes (1876) 5 # Ch.O. 2S5. 

. Scarf v. Jardine 0^2) 7 
Afp. Ca, 345, 351. He cannot 
however, sue %th, and his choice 
when made is final . * * +r 

(#) Sfce Commercial Bank of Tas- 
mania v. Jones fl893J AX. 3£3; 
and cf. Perry v. National Prov. 


Bank of England J 1910] 1 Ch, 464, 
especially per Buckley L. J. 

(/) Nadinmll<f v, Chamappa 
(1903) 5 Bom, L.R. 617; Muham- 

mad Shah v, Sarswti (1883) Ail.W. 
N . 254; cf, Liladhar Nemchand v. 
Rawji Jugjiwan A.I.E. 1935 P.C. 
93; 154 I.C 1090; 68 Mad.LJ. 530. 
Accordingly a formal instrument is 
not annulled by a mere agreement to 
substitute something else for it at a 
future date; Angan Lai v. Saran 
Behari IM (1929) AB JLJ. 127; 121 
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to make a* novation (which is to accs^t one security or liability in- 
stead of another) except so far as th%y are authorised bv the trusts 
under which theytcl (g). The executor of a deceased partner 
may agree with the surviving partners to convert the partnership 
into a limited company and to accept fully paid up shares in the 
company in lieu of the testator’s „ share. Such an agreement is 
valid and binding on the estate of the testator (h). 

Election to accept the sole liability of new or surviving part- 
ners in a firm (toes not need very strong proof, but merely ambi- 
guous act® will not do. One of two bankers in partnership died. 

A customer, knowing of this, drew out part of a sum ■Standing in 
his name on deposit account, and took, according to the usual course, i 
a fresh deposit note for the amount left in, signed by a cashier on 
behalf of the|irm. This was no proof of novation (i). Another 
customer, also with ’die knowledge of the former partner’s death, 
transferred a sum of money from current to deposit account (after 
consulting the surviving partner about investing it) and took a re- 
ceipt signed by the surviving partner on behalf of the firm. This 
was a new contract with the surviving partner alone (/'). A. ad- 
vanced Rs. 50,000 to a firm consisting of three partners. The sum 
of Rs. 50,000 was made up partly of securities handed over by A. 
to the firm and partly of cash. The firm passed a note to ’A. pro- 
mising to return the securities and repay the cash with interest at 
6 per cent, per annum payable every six months. Thereafter one 
of the partners died, and A. accepted from the surviving partners 
a promissory note in the firm’s name for Rs. 50,000- to be paid in 
cash with interest at the same rate, but not payable with six months 
rests. This* was a new contract with the surviving partners 
alone ( k ). 

The High Court of Calcutta held the present section 4jpt to 
apply where the agreement to substitute a new contratt for the ori- 
ginal one is made after the breach of the original contract. The 
plaintiff sued the defendant to recover a sum of Rs. 1,100 due on a 
bond. It was found that after the due date of the bond the plain- 
tiff agreed to accept from the defendant in satisfaction of the bond 
Rs. 40£) in cash and a fresh bond for Rs. 700 (not the mere pro- 
mise to pay the Rs. 400 and to give a bond for Rs#700). ^ The de- 
fendant failed to pay the Rs. 400* and to"*pass the bond* and the 
plaintiff sued to recover the amount of the original bond* It was 
found that the pontiff did not intend to accept;, the naked pro- 

* t * Ju 0 b . v . j f * 

~ ; — 7“^ - — * — — 

I.C. 221; A.l.R. 1929 All. *S03;’. tie Head [185>3f3 Qi. 4ML 
Guranditta Mai v. Labbu J?am v A* O’) R* ti&ut (Afo,* 2) [18941. 2 

I.R. 1936 Lah. 476; 163 I.C. 123. HtjCh. 236XA: , * 

(ff) Smiths#. Patrick [1901] A.C.* ]Xk) Marhandrai , %. Virendrarai 
282- (1917) 19 'Bom. U R. 837. $43-844; 

(h) Jamsetji v. Hirjibhai (1ft 3) 42,f.C. 815. 

37 Bom. 158**167-169. , 
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It ©. mise to pay Rs. 400 and to giye a bond for Rs. 700, For the de- 
fendant it was contended that the subsequent agreement had made 
a novation* The Court, however, held that $, $2 did not apply, as 
the subsequent agreement was entered into after the breach of the 
original contract, and that the defendant, having failed to per- 
form the satisfaction which he had promised to give, remained 
liable on the original contract (l). In Madras, Seshagiri IyCr J. 
has taken the same view (m), but Kumaraswami Sastri J. expres- 
sed the opinion that the section applies even though the new agree- 
ment is made after breach of the original agreement, and his opi- 
nion is followed by the Madras High Court (n). The correct view, 
it is submitted, is that of the High Court of Calcutta. An agree- 
ment, though made after breach, to accept what damages may be 
allowed by arbitrators appointed by the parties, is not within this 
section, and it is binding on the parties (o). 

Whether or not there is a novation of a contract is in each 
case a question of fact, which this section does not in any way 
prejudge (f>). Thus, in a suit (q) by the Government of Bengal 
against the defendant as surety for the treasurer of a collectorate 
on four surety bonds executed by the defendant, the Privy Council 
held that the mere fact that the collector examined the accounts at 
the end? of each year and struck the balance which he certified to 
be correct, and that* on each occasion the defendant executed a 
new bond without, however, the old bonds being cancelled or given 
up, did not constitute a novation of the old bonds so as to preclude 
the Government from suing the defendant on the old bonds oh 
subsequent discovery of embezzlement of moneys by the treasurer 
during each year. A. executed a bond for a debt due by B. Subse- 
quently it was agreed by B. to pay a part of t\m debt in certain 
instalments and execute a mortgage for the balance. B. paid some 
instalments but failed to cariy out the agreement. It was held 
that A. was absolved from liability by the subsequent agreement 
and that the breach of the subsequent agreement did not revive 


(0 Manokur v. Thakur Das 
<1888) 15 Cal. 319; Sakarchand v. 
Ismail Hoosain A.I.R. 1931 Rang. 
189; 131 I.C. 510; New Standard 
Bank v. rrobodh Chandrd (1941) 2 
Cal. 237; #5 C.W.N. 830; A.I.R. 
1942 Cal. 87. 

(m) Ratniah v. Soptasi (1915) 29 
Mad.L.J. 125; 29 I.C. 449. 

in) N. M. Firm v. Theperumal 
•Chetty (1922% 4i> Mad. 180; 67 I.C. 
905. In this case the#e was no evi- 
dence of breach*. ? „ 

(a) Ram Nath v. Manna Lai 
<1923) 45 All. 472; 73 IX. 615; A. 
I.R, 1923 All. 518. 


(p) Roushan Bibee v. Hurray 
Knsto Nath (1882) 8 Cal. 926; the 
substance of the matter must be 
looked to if the form is equally con- 
sistent with a new agreement and 
with a mere giving of time to a deb* 
tor: Kshetramth Sikdar v, Hara- 
sukdas Bed Kissendas (1926) *31 C. 
W.N. 703; 102 IX. 871; A. I. R. 
1927 Cal. 538; Bhabhuti Prasad v. 
Parbati A.I.R. 1935 Oudh 366; 155 
I.C. 534. 

(q) Lala Banskidharw . The Gov- 
ernment of Bengal (1872) 9 B.L.R* 
364* 
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A.’s liability (*•), The following is a peculiar case: A. owes B. 
Rs. 330. A. transfers the whole of this property by a registered 
instrument to C. The consideration for the transfer &s. 2^000 
out of which C. agrees to pay Rs. 330 to B. Here there is no 
novation, for there is no contract between A., B. and C, that B. 
shall accept C. as his debtor instead of A, B. is therefore entitled 
to recover the debt from A., though he may also be entitled to 
recover the amount from C. under the registered document on the 
principle enunciated in the notes on s. 2 that where a contract be- 
tween A. and C. is intended to secure a benefit to B., B. may sue 
to enforce it (s). An attempted novation which fails to produce 
a new enforceable contract may put an end to the, original contract 
if it was the intention of the parties to rescind it in any event. Such 
intention is a fact to be clearly proved (t). 

Alteration of contract. — In English usage the term novation 
is confined to agreements which introduce a new party. It is not 
applied to the substitution of a new agreement, or the variation of 
particular terms in a subsisting agreement, between the same parties. 
Practically the most important questions arising in this last con- 
nection are questions of evidence, and for this purpose the rules 
forbidding the admission of oral evidence to contradict or vary 
written agreements (w) have to be borne in mind. It must, of 
course, be shown, especially where it is sought to prove a variation 
not by an express agreement, but by a course of conduct, that the 
variation was intended and understood by both parties (v). In 
the case of such an agreement to substitute a new contract, that 
which is substituted must be a contract capable of being enforced 
in law; so that if by reason of any want of formality, sueh as 
registration, the # document containing the contract is inadmissible 
in evidence, the original contract will still be operative (zu). In 
Sirdar Kmr v. Chandrawati (x) accounts were stated between a 
creditor and his debtor, and the latter passed the former a bond 
for the balance found due payable by instalments, in which he hypo- 
thecated certain immovable property as collateral security. The 


(r) Ram Singh v. Shop Tek 
Chand A. I. R. 1933 Lah. 464; 146 
I.C. 56k. 

(s) Debnarayan Dutt v. Ckuntia l 
Chose (1914) 41 Cal. 137, 141, 144; 
20 I.C. 630. 

(0 Morris v. Bmm.,, 4-1918} A.C. 
1; British and Beningtoks v. N. W. 
Cachar Tea Co. fl«23] A.C. 48, 68; 
cp. Ganpat v. Mahadeo A.I.R, 1925 
Nag. 26; 85 I.C. 264. 

(«) laid down for British India 
in the Evidence Act s. 92; as to the 
effect of subsequent variation on the 
right to specific performance, see 


Specific Relief Act, s. 26 (e) . 

(v) See Damley v, L. C. & D. R. 
Co. (1867) L.R. 2 H.L. 43, at p. 
60, an incidental elementary dictum 
in a case decided on peculiar facts. 

(w) Nundo Kishore Loll v. Musst. 
Ramsookhet Kooer (1879) 5 Cal. 
215; Raja Ram v. Meher Khan 
(1882) Pun. Rec. no. 66; Vdho 
Shah v. Hira Shah (1897) Rmf. 
Rec. no. 71; Abdui Kayam v. 
Bahadur Vitkoba (1911) 14 Bom.L. 
R. 26. 

(*) (1882) 4 All, 330. ‘ 


S. 81 
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8 . «2. creditor received payment of three of the instalments tinder the 
bond, and then brought a suit against the debtor for the balance 
of $ie debt, basing his claim on the accounts stated. It was held 
that the suit would not lie, as by the execution of the bond the 
debt due on the accounts stated had come to an end. It appears 
from the report of this case that the bond was impounded by the 
revenue authorities, as it was insufficiently stamped, and this seems 
to be the reason for bringing the suit on the original debt instead 
of on the bond. This decision has been held ( y ) not to apply if 
the execution of the hypothecation bond is denied by the defen- 
dant and the bond remains on that ground unregistered. In such 
a case the plaintiff could not sue on the unregistered bond (a), and 
he would therefore be entitled to recover upon the account stated. 
“ We cannot allow the defendant to take advantage of her own 
fraudulent conduct in preventing registration of the bond, and to 
say that in that bond was represented the contract which superseded 
that which is to be inferred from the statement of accounts” (y). 
Similarly where a mortgagee accepts a new security in lieu of the 
old, and the new security is held to be invalid by reason of a rule 
of Hindu law pleaded by the mortgagor, the mortgagee is entitled 
to fall back upon the old security. It would not be consistent with 
equity or good conscience that the mortgagor, ha\ing successfully 
maintained that the new security is invalid, should be allowed to 
claim the benefit of the transaction by which the new security was 
created as a release of the old security (a). 

Where a contract for the sale of goods provides for delivery 
being given within a specified period, and the contract contains an 
arbitration clause, a mere extension of the time for giving delivery 
does not make it a new contract so as to put an end to the arbitration 
clause (6). 

Settlement contracts. — “ When a settlement contract is made, 
reselling the goods back again from the original buyer, the inten- 
tion is not that after the settlement contract the first contract 
should be gone. The intention is that the two contracts should stand 
together. That being so, there can be a set-off as regards deli- 
very, and there can be a set-off as regards price for everything 
except the difference. It seems to me to be abusing s. 62 of the 


(r) Kiam-ud-dm v. Rajoo (1888) 
11 AU. 13. 

(s) See Indian Registration Act, 
1908, s, 49. 

(o) Har Chandi Lai v. Sheoraj 
Singh (1917) L.R. 44 I.A. 60; 39 
A«. 178; 39 I.C. 343. Cp. Ganpaf 
Makadeo (1924) 85 I. C. 264; A. 
I.R. 1925 Nag. 26. Where a sub- 


stituted mortgage is unenforceable 
for want of attestation or registra- 
tion, the mortgagor may still be 
liable on his personal covenant : 
Subbaraya v. Pichaiptllal A. I, R. 
1937 Mad, 148; 170 I.C. 840. 

( b ) Lac htnina rain v. Hoare, Miller 
& Co. (1914) 41 Cal. 35; 21 I.C. 
217. 
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Contract Act to say that after a settlement contract the original con- &. 
tract is utterly discharged ” (c). f < 

Transfer of actionable claims. — As to assignment of debts 
and actionable claims, see the Transfer of Property Act, 1882, 

Chap. VIII. 

Promissory note on account of pre-existing debt. — The 

cases referred to above must be distinguished from those where a 
person lends money or sells goods to another, and the debtor or 
buyer gives a promissory note for payment of the loan or price at 
a future time. In such cases the rule is that where a cause of action 
for money is once complete in itself, whether for goods sold or for i 
money lent; or for any other claim, and the debtor then gives a note 
to the creditor for payment of the money at a futtire time, the 
creditor, if the note is not paid at maturity, may sue for the original* 
consideration ; and if from any cause the bill or note is not admissible 
in evidence, this will not affect the original cause of action. But 
where the original cause of action is on the note itself, and there is 
no cause of action independent of it, as, for instance, when, in 
consideration of A. depositing money with B., B. contracts by a 
promissory note to repay it with interest at six months' date, there 
is no cause of action for money lent or otherwise than upon the 
note itself, because the deposit is made upon the terms contained in 
the note, and no other. In such a case the note is the only contract 
between the parties, and if, for want of a proper stamp or some 
other reason, the note is not admissible in evidence, the creditor 
must lose his money (d). 

Excursus to S. 62 : Unauthorised alteration of documents. 

— What if the document recording an agreement is altered without 
the consent of both parties? No answer to this question is given 
by the Contract Act, or anywhere in the Anglo-Indian Codes, but 
Indian practice (notwithstanding a solitary reported opinion* to the 

contrary) (e) follows the authorities of the Common Law. The 
< 

(c) Per Rankin J. in Vttan Chand Singh (1923) 4 Lah. 151; Nathu 
Sahgrant v. Jeiva Mamooji (1919) Ram v. Dogar Male (1923) 4 Lah. 

46 Cal. 534, 542 ; 54 I.C. 285. 198; Pandit Salig Ram v. Radhay 

{d) Sheikh Akhar v. Sheikh Khcm Shiam A.I.R. 1931 All. 560; 134 1. 
(1881) 7 Cal. 256; Dargavarapu v. C. 254; Gulahgir v. Nathmal A. I. 
Rampratafm (190 2) 25 Mad. 580; R, 1932 Nag. 23; 137 I.C. 33; Kun~ 
Yarhgadda Veera Ragavayya v. war Bahadur v. Suraj Bakhsh A.I. 
Gorantla Ramayya (1906) 29 Mad. R. 1932 Oudh 235 ; 139 I.C. 298 [F. 

Ill; Rahmatulia v. Ganesh Das B . 1 ; Maung Chit v. Roshan & Co. 
(1891) Punj. Rec. no. 82; Baldeov. (1934) 12 Rang. 500; 152 I.C. 1038; 

Mul Chand (1904) Punj. Rec. no. A. I. R. 1934 Rang. 389 {F. B.]; 

7; Pramatha Nath v. Dwarkamth Ramasami Piilai v. Murugiak (1935) 
(1896) 23 Cal. 851; Krishna ji v. 59 Mad. 268; 161 I.C. 273; A.I.R. 
Rajmal (1899) 24 Bom. 360; Subra- 1936 Mad.* 179; Ananda Namdeo v. 
ntmian v. Muthia (1911) 35 Mad. Pundalik A.I.R. 1936 Nag. 225. 

639, at p. 641; Rahmat Alt Mu ham- (e) Ede v. Kcmto Nath Shaw 
tmd Faim y. Dewa Singh— Man (1877) 3 Cal. 220, where it seems to 

42 



330 . THE INDIAN CONTRACT ACT. 

m 

B2. rule is that any material alteration in an instrument made by a 
patty, or by any one while it is in the party’s custody or in that of 
his agent, disables him from relying on it either as plaintiff or as 
. defendant (/), though he may sue for restitution under s> 65 { g ). 
In its earliest form it was connected with the old manner of pleading 
and producing deeds, but in modem times it was deliberately ex- 
tended on grounds of policy: “ A party who has the custody of an 
instrument made for his benefit is bound to preserve it in its original 
state ” ( h ). The principle is said to be “ founded on great good 
sense, because it tends to prevent the party in whose favour fan 
instrument] is made from attempting to make any alteration in it 
and it is “ as applicable to one kind of instrument as to another ” (i). 
Any alteration is material which affects either the substance of a 
contract expressed in the document (/), or the identification of the 
document itself, at all events where identification may be important 
in the ordinary course of business (k). Alterations are immaterial 
if they merely express what was already implied in the document, 
or add particulars consistent with the document as it stands, though 
superfluous (/), or are innocent attempts to correct clerical 
errors (tn). There may be cases of wilful fraud practised by a 
stranger where the rule will not be held to operate against the person 
who had the custody of the document (n). It may be that some 
degree of negligence on his part would in such a case have to be 
shown before he could be deprived of his rights. 

Indian decisions. — The Indian decisions on the subject may 
be divided into two classes. The first class comprises cases in 
which the suits were for bond debts brought upon the basis of 
altered documents. The second class relates to suits on documents 


be supposed that s. 37 of the Con- 
tract Act has abolished all defences 
to actions on contracts not expressly 
mentioned in the Act. 

(/) Pattinson v. Luckley (1875) 
L,R. 10 Ex. 330; Suffell v. Bank 
of England (1882) 9 Q.B.D. 555, 
where authorities are collected ; 
notes to Master v. Miller in 1 Sm. 
L.C. 780. 

(g) Anantha Rao v. Surayya 
(1920) 43 Mad. 703; 55 l.C 697. 

( h ) Davidson v. Cooper (1844) 
13 M. fc W. 343, 352 ; 67 R.R. 638, 
Ex. Ch. 

(*) Grose J. in Master v. Miller 
(1791) 4 T.R. 320, 345 ; 2 R.R. 399, 
406; 1 Sm.L.C. 780, at p. 809. - 

(;) The alteration need not be 
obviously to the disadvantage of the 
party whose position is altered. See 


Gardner v. Walsh (1855) 5 £. & 
B. 83; 103 R. R. 377. 

(k) Suffell v. Bmik of England 
(1 882) 9 Q.B.D. 555. A Bank of 
England note with the number alter- 
ed is not substantial I> the same note. 
It does not follow that m other kinds 
of documents commonly marked with 
consecutive numbers the numbers are 
material; but the fact that a person 
takes the trouble of altering a num- 
ber shows that in his opinion, at any 
rate, it is material for some purpose. 

(/) Lowe v. Pox (1887) 12 App. 
Ca. 206, where the document was a 
form of statement required by the 
Lunacy Act then in force. 

(m) How gate and Osborn s Con- 
tract (1902) 1 Ch. 451, 

{n) Per Lord Herchell, 12 App. 
Ca. 206, at p. 217. 
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which by the very execution thereof effect a transfer of interest in 8. 02. 
specific immovable property. As to the former class of cases, the 
Indian Courts have followed the principles of English law set out 
above, the point' for decision in each case being whether the al- 
teration was or was not material. Thus where a bond was passed 
to the plaintiff by one of three brothers, and the plaintiff forged 
the signature of the other two to the bond, and brought a suit upon 
it in its altered form against all the three brothers, it was held that 
the alteration avoided the bond (o). In such a case the plaintiff 
is not entitled to a decree even against the real executant. Simi- 
larly, where the date of a bond was altered from 11th September 
to 25th September, it was held that the alteration was material, as 
it extended the time within which the plaintiff was entitled to sue ; 
it did mot matter that the period of limitation, though reckoned from 
11th September, had not expired at the date of the suit (/>). On 
the same principle an alteration in a document which has the effect 
of enabling the payee to sue on the document in a Court in which 
He could not have sued on it in its original form is a material 
alteration and as such destroys the right of action on the docu- 
ment ( q ). Likewise, where the plaintiff altered a bill of exchange 
from D. P., that is, documents to be delivered against payment, 
into D.A., that is, documents to be delivered against acceptance, 
it was held that the drawer was not liable upon the altered bill (r). 

But the fact that the signature of an attesting witness had been 
affixed after execution to a bond that does not require to be at- 
tested is not a material alteration, and does not make the bond 

void (s). Nor is it a material alteration to add in a document a 

description of immovable property which is not within the scope 
of the document ( t ). And where a seller of goods inserted in the 
document of sale a clause excepting a claim on a former ac- 
count, it was held in a suit by him for the price of the goods that 
the alteration was not material so as to defeat his claim for the 
price (w). Besides the alteration being material, it must have been 
made in a document which is the foundation of the plaintiff’s claim. 

(o) Gogun Chunder Ghose v. tional Bank of India (1903) 5 Bom. 

Dhuronidhur (1881) 7 Cal. 616; L.R. 524. 

Com Chandra Das v. Prasanna (s) Kashi Nath Roy v. Surba- 

Kumar Chandra (1906) 33 Cal. 812; nand Shaka (1885) 12 Cal. 317; 

Karamali v. Norain S'ing (1900) Venkaiesh v. Baba (1890) 15 Bom. 

Punj. Rec. no. 91; Rajdhar v. 44 ; Ratnayyar v . Shmmugam (1891) 

Mohan A. 1. R. 1931 All. 325; 15 Mad. 70, dissenting from Sita- 

< (1931) AU.L.J. 223; 131 I.C 593. ram v. Daji (1883) 7 Bora. 418; 

(P) Govindasami v. Knppitsamt Ramicr v. Shunmugam Pillat (1892) 

(1889) 12 Mad. 239; Mst Gomti v. 2 Mad.L.J. 39; Mongol Sim v.> 

Meghraj A.I.R. 1933 All. 443; Cannon (1885) Punj. Rec. no. 118. 

(1933) AU.L.J. 907; 145 I.C. 147. (t) Abdool Hoosein v. Goolam 

(«) Lakshmammal v. Narastmha- Hoosein (1906) 30 Bom. 304, 318. 
raghava (1915) 38 Mad. 746; 21 I. («) Govindsami Naxdu v, Knp- 
C. 44S. pusami PiOm, (1893) 3 Mad. L. J. 

(r) Mesha Ahronel v. The No- 266. 
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&* 4®* A material alteration, therefore, in a written acknowledgment of 
debt does not render it inoperative, as the acknowledgment is merely 
evidence of a pre-existing liability (v}. In the last-mentioned 
cases, it is to be observed, the suit was not founded on the ac- 
knowledgment, but on the original loan, and the acknowledgment 
was relied on merely to save the plaintiff's claim from being bar- 
red, and the Court admitted it in evidence for that purpose. But 
where a creditor bases his suit, not on the original loan, but on a 
bond passed by the defendant, and it is found at the hearing that 
the bond has been materially altered so as not to entitle him to a 
decree on the bond, the plaintiff will not be allowed to fall back 
upon the original consideration, and to rely on the altered bond 
as proof of acknowledgment (w). And the Madras High Court 
has held ( x ) that a purchaser for value of a piece of land fpom a 
person empowered to sell under a will is not precluded from re- 
lying upon the will to prove the validity of the sale, though forged 
attestations are added to the will after the sale. The decision is 
obviously right, for the purchaser never had the custody of the 
will, nor is a will a document to which any one, properly speaking, 
is party or privy; and his title was complete before the forged at- 
testations were made. An alteration made in good faith to carry 
out the original intention of the parties is not material. Thus 
where the interest provided for in a mortgage bond was in terms 
“ one rupee per mensem/' and the mortgagee inserted the words 
“ per cent." after the words “ one rupee," and the case was such 
that anybody reading the document could not fail to read it in the 
sense that interest was to be paid at the rate of one rupee per cent, 
per mensem, it was held in a suit on the bond that the mortgagee 
w&s entitled to interest at that rate (y). 

We shall next consider the cases where the effect of the exe- 
cution of the altered document is to create an interest in the pro- 
perty comprised in the document. Of the five Indian decisions on 
this head two relate to hypothecation bonds, and three to mort- 


(v) Atmaram v. Umedram (1901) 
25 Bom. 616 (where the date of the 
acknowledgment was altered) ; Ha- 
rendra Lai Roy v. Uma Charon 
Ghosh (1905) 9 C. W. N. 695 
(where an entry as to interest was 
interpolated in the acknowledg- 
ment) ; Lai Saha v, Monmohmt Gos- 
sami (1900) 5 C.W.N. 56, where 
the suit was founded on the original 
loan, and the plaintiff relied on a 
promissory note alleged to have been 
passed by the defendant as evidence 
of the loan. It was found that the 
note was not genuine, but the plain- 
tiff was allowed to prove the debt 


by other evidence, on the ground 
that, though the note was forged, 
the suit was not founded on the note. 
This is a case of entire fabrication, 
as distinguished from alteration of 
a document. 

(w) Gour Chandra Das v. Pra- 
sanna Kumar Chandra (1906) 33 
Cal. 812 (where names of parties 
were added). 

(x) Paramma v, Ramackandra 
(1883 ) 7 Mad. 302. 

( y ) Ananda Mohan v. Ananda 
Chandra (1917) 44 Cal. 154; 35 IX. 
182, 
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gages ($) of immovable property. The rule to be derived from S* 62* 
these cases may be stated as follows : A material alteration, though 
fraudulent, made in a mortgage or hypothecation bond does not 
render it void for all purposes, and the altered document may be 
received in evidence on behalf of the person to whom it is execut- 
ed for the purpose of proving the right title or interest created by, 
or resulting from, the execution of the document, provided that the 
smt is based on such right , and not on the altered document. This 
rule is professedly founded by Indian Courts on English deci- 
sions (a). The reason is stated to be that the right title or interest 
created by, or resulting from, the very fact of the execution of the 
document does not rest on a contract or a covenant, but arises by * 
operation of law, and a subsequent alteration, therefore, does not 
divest the vested right and revest the property in the mortgagor (b). 

In the earliest of these cases, known as Ramasamy Kon’s 
Com (c), the plaintiff, who held a hypothecation bond from the de- 
fendants, altered the date of the bond so as to bring the personal 
remedy, which, according to the true date was barred, within the 
period of limitation. The suit was to recover the balance of the 
bond debt from the defendants personally, and by sale of the hy- 
pothecated property. The Court passed a decree for the amount 
due against the property , holding that the altered document might be 
used as proof of the right created by or resulting from its having 
been executed. The exact frame of the plaint in this case is not 
stated in the report, and, according to later cases, the decision could 
only be upheld if the suit was not based on the altered document (d). 

In Ganga Ram v. Chandan Singh (<?), a case similar to the above, a 
hypothecation bond was fraudulently altered by the plaintiff so as 
to comprise a larger area of land than was actually hypothe- 

(jsr) “A mortgage" in this coun- (1903). 25 All. 580, 596 f 604. In the 
try is “the transfer of an interest in last of these cases, Aikman J. said 
specific immovable property for the in a dissenting judgment that the 

purpose of securing the payment of view that the rule as to material 

money advanced or to be advanced alteration has no application to the 

by way of loan," etc. : Transfer of case of mortgages would be a pre- 

Property Act, 1882, s. 58. mium on dishonesty, and would 

(a) Davidson v. Cooper (1844) enable a mortgagee to try the ex- 

13 M. & W. 343; 67 R.R. 638; Doe periment of claiming a fraudulently 

d. Beanland v. Hirst ( 1821 ) 3 Stark enhanced amount of mortgage money 

60; 23 R.R. 756; Hutchins v. Scott without the risk of losing when the 

(1837) 2 M. & W. 809; 46 R. R. fraud is discovered: pp. 611, 612. 

770; West v. Steward (1845) 14 M. <c) (1866) 3 M.H.C. 247. The 

Be W. 47; Agricultural Cattle Insu~ judgment in this case was pronounc- 

runce Co. v. Fitzgerald (1851) 17 ed in two appeals relating to the 

Q.B. 432. See these cases collected same point. Ramasamy Kon and 

in Mangal Sen v. Shankar (1903) others who were plaintiffs in the 

25 All. 580. original suit were appellants in both 

(b) Christacharlu v. Karibasayya appeals. 

(1885) 9 Mad. 399, 412; Subrah- ( d ) See Christacharlu v. Kart- 

mania v. Krishna (1899) 23 Mad, basayya (1885) 9 Mad. 399, 410, 420. 

137, 143; Mangal Sen v, Shankar (e) (1881) 4 All. 62. 
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te. rated. The suit was brought on the altered bond, and the High 
Court of Allahabad held on appeal that the suit was rightly dis- 
missed by the lower Court (/). In a subsequent Madras case (g) 
the plaintiff sued to recover the principal and interest due on a 
mortgage bond fraudulently altered by him by doubling the rate 
of interest and inserting a condition making the whole sum pay- 
able upon default of payment of any one instalment. The suit was 
brought on the altered bond, and the Full Bench confirmed the de- 
cision of the Courts below, dismissing the plaintiff's , entire claim. 
In Submnmnia v. Krishna (h), on the other hand, where also a 
mortgage bond was altered in a material respect, the suit was not 
basfca on the altered bond (i), and the Court allowed the bond 
to be used as proof of the mortgagee's right to sell the property. 
In the last of the series of cases, decided by a Full Bench of the 
Allahabad High Court (/), a puisne mortgagee brought a suit for 
sale against his mortgagors, and impleaded therein as a defendant 
a prior mortgagee, offering to redeem the prior mortgage. The 
prior mortgage, when tendered in evidence by the prior mortgagee, 
was found to have been tampered with, and altered in a material 
particular, the extent of the share mortgaged having been increased. 
Upon these facts it was held that such alteration did not render 
the instrument void in toto, so as to justify the Court in ignoring 
its existence and passing a decree in favour of the plaintiff for sale 
of the property comprised in it without payment of the amount due 
under it to the prior mortgagee. It will be seen that in this case 
there was no suit brought upon the altered document, nor was the 
prior mortgagee a plaintiff ; but the decision of the majority of the 
Full Bench did not rest upon these narrow grounds ( k ). 

In both these classes of cases it has been held that where a 
suit is Brought by a plaintiff on a document fraudulently altered 
by him he will not be allowed subsequently to amend the plaint so 
as to base his claim on the document as executed by the defend* 


(/) Though the soundness of this 
decision has not been questioned, 
there is a passage in the judgment, 
“ The bond now produced by the 
plaintiff should be discarded as evi- 
dence of the hypothecation of land," 
which is against the principles set 
out in the text, and is held in subse- 
quent cases to be against the weight 
of authority. See Christacharlu v. 
Karibasayya (1885) 9 Mad. 399, 412; 
and Mmgal Sen v. Shankar (1903) 
25 All. 580, 604. 

(g) Christacharlu v. Karibasayya t 
supra. 

(h) (1899) 23 Mad, 137. 

( i ) 23 Mad, 137, at p. 143. 
O'Farrdl J. field in a dissenting 


judgment that the suit was based 
upon the altered document: p. 149. 

(/) Manqal Sen v. Shankar (1903) 
25 All, 580. 

( k ) It has not been overlooked 
that Stanley C,J. in two places dis- 
tinguishes this case from Gangaram 
v. Chandan Singh (1881) 4 AH. 62, 
supra, stating, 14 It is one thing for 
the Court to refuse its aid to a frau- 
dulent plaintiff, and another thing 
to direct the sale of property in 
which a defendant (prior mort- 
gagee) has an interest without com- 
pensating him for such interest; be- 
cause on production of his title-deed 
it is found to have been tampered 
with.” See 25 All. pp. 580, 60JU 
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ant {/). The Courts do not appear to have decided in these cases 
that the defendant is not liable in some form of proceeding to 
repay money whidl he has actually received (m). 

In the case of negotiable instruments the English rule has been 
adopted to its full extent, as wifi be seen from ss. 87 — 89 of the 
Negotiable Instruments Act, 1881 : — _ 

S. 87 : “ Any material alteration of a negotiable instrument t 
renders the same void as against any one who is a party thereto 
at die time of making such alteration and Joes not consent thereto, 
unless it was made in order to carry out the common intention of 
the original parties ; and any such alteration, if made by iter in- 
dorsee, discharges his indorser from all liability to him in respect 
of the consideration thereof. The provisions of this section are 
subject to those of sections 20, 49, 86 and 125.” 

S. 88 : “ An acceptor or indorser of a negotiable instrument 
is bound by his acceptance or indorsement notwithstanding any pre- 
vious alteration of the instrument.” 

S. 89 : “ Where a promissory note, bill of exchange or cheque 
has been materially altered but does not appear to have been so 
altered, or where a cheque is presented for payment which does 
not at the time of presentation appear to be crossed or to have had 
a crossing which has been obliterated, payment thereof by a person 
or banker liable to pay, and paying the same according to the appa- 
rent tenor thereof at the time of payment and otherwise in due 
course, shall discharge such person or banker from all liability 
thereon ; and such payment shall not be questioned by reason of the 
instrument having been altered or the cheque crossed ” (»). 

The framers of the Negotiable Instruments Act must have 
assumed that the English rule was applicable in India to other kinds 
of instruments; for it would be an absurd state of the law if such 
a rule applied to negotiable instruments alone. 

€J3. Every promisee may dispense with or remit, 

‘ , . wholly or in part, the performance of 

pense^vmh 'or^emu the promise made to hint, or may extend 
periormance of i»rt- the time for such performance, or may 
accept instead of it any satisfaction 
which he thinks fit. 


(i) Gogun Chunder Chose v. 
Dhuronidhur (1881) 7 Cal. 616; 
Ganga Ram v. Chandan Singh (1881) 
4 All. 62; Christacharlu v, Kari- 
bmayya (1885) 9 Mad, 399, 

(w) observations of Stanley 
C J. in Mongol Sen v. Shankar 
(1903) 25 All. 580, at p. 599. 

(w) The English Bills of Ex- 


change Act, 1882, ss. 64 and 79 (pro- 
viso) contains similar provisions. The 
holder in due course of a bill mate- 
rially altered, the alteration not be- 
ing apparent, can enforce payment of 
the bill according to its original 
tenor, whereas the Indian Act only 
protects persons paying him accord- 
ing to the apparent tenor. 
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S. 03. Illustrations . 

(a) A. promises to paint a picture for B. B. afterwards forbids him 
to do so. A. is no longer bound to perform the promise, 

(b) A. owes B, 5,000 rupees. A. pays to B. and B. accepts, in satis- 
faction of the whole debt, 2,000 rupees paid at the time and place at which 
the 5,000 rupees were payable. The whole debt is discharged. 

(c) A. owes B. 5,000 rupees. C. pays to B, 1,000 rupees, and B. 
accepts them, in satisfaction of his claim on A. This payment is a dis- 
charge of the whole claim (o) . 

(d) A. owes B., under a contract, a sum of money, the amount of* 
which has not been ascertained. A,, without ascertaining the amount, gives 
to B., and B., in satisfaction thereof, accepts, the sum of 2,000 rupees. This 
is a discharge of the whole debt, whatever may be its amount. 

(e) A. owes B. 2,000 rupees, and is also indebted to other creditors. 
A. makes an arrangement with his creditors, including B., to pa\ them a 
{composition] ( p ) of eight annas in the rupee upon their respective demands. 
Payment to B. of 1,000 rupees is a discharge of B.’s demand. 

Rule of the Common Law. — This section makes a wide de- 
parture from the Common Law. In England, to quote an authori- 
tative exposition, " it is competent for both parties to an executory 
contract by mutual agreement, without any satisfaction, to dis- 
charge the obligation of that contract ” ; in other words, as recipro- 
cal promises are a sufficient consideration for each other, so are 
reciprocal discharges. “ But an executed contract cannot be dis- 
charged except by release under seal, or by performance of the 
obligation, as by payment where the obligation is to be performed 
by payment ” ; but, by the law merchant, the obligation of a nego- 
tiable instrument may be discharged by mere waiver (q). Sub- 
ject to that exception, u the new agreement in rescission or altera- 
tion of a prior contract must in general satisfy all the requirements 
of an independent contract ” ( r ), and so must an agreement to 
accept satisfaction for a right of action which has arisen by breach 
of a contract (.y). And in particular, although the rule that the 
Court does not inquire into the adequacy of the consideration is 
applicable, and therefore anything different in kind from what is 
due may be a good satisfaction without regard to its apparent value, 
yet the Court cannot help knowing that nineteen pounds are not 
worth twenty pounds, and accordingly, a less sum of money cannot 
be good satisfaction for a greater sum already due. This last rule 
was confirmed in our time with great reluctance by the House of 
Lords (t). But the English rules are not material in British India, 

( o ) See s. 41, above. W. 55; 56 R. R. 616. The com- 

( P ) Substituted for “compen- mon form of pleading was that 

sation” by the Amending Act, 1891 the plaintiff had discharged the de- 
(XII of 1891). fendant, but the plea could be sup- 

(q) Foster v. Dawber (3851) 6 ported only by proving an agree- 

Ex. 839, see per Parke B. at p. 851; ment. 

86 RJR. 506; Bills of Exchange Act, (s) Leake, 8th ed., 679. 

1882, s. 62. (I) Foakes v. Beer (1884) 9 App. 

(r) Leake, 8th ed., 612. See Ca. 605; notes to Cumber v. Wane 

King v. Gillett (1840) 7 M. & in 1 Sm.L.C. A negotiable instru- 
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save so far as the knowledge of them may be useful to prevent 
misunderstanding and misapplication of English decisions founded 
on or involving them. The intention of the present section to 
alter the rule of the Common Law is clear, and has been recognised 
in several Indian cases («). 

Scope of the section. — The present section and s. 62 must 
be construed so as not to overlap each other. This would be done 
by holding that agreements referred to in s. 62 are agreements which 
more or less affect the rights of both parties under the contract dis- 
charged by such agreements; whilst those referred to in s. 63 are 
such as affect the right of only one of the parties? The former 
case necessarily implies consideration, which may be either the 
mutual renunciation of right, or, in addition to this, the mutual 
undertaking of fresh obligations, or the renunciation of some right 
on the one side and the undertaking of some obligation on the 
other. It is only when the agreement to discharge affects the right 
of only one party that consideration might be fdund wanting, and 
there alone the Indian law departs from the English law by mak- 
ing provision for every such possible case in s. 63 ( v ). 

Remission of performance. — In 1903 the High Court of 
Bombay held (w) that a dispensation or remission under this sec- 
tion involves a promise as defined by s. 2 (b) or, what is the same 
thing, an agreement within s. 2 (e), so that “ there must be a 
proposal of the dispensation or remission, which is accepted ” : in 
technical terms, that the effect of the section is only to allow an 
accord to be good without satisfaction. The Privy Council has now 
overruled this opinion (against which the learned authors of this 
work had continuously protested) in few and decisive words: “The 
language of the section does not refer to any such agreement and 
ought not to be enlarged by any implication of English doc- 
trines ” (x). 

— w 

Municipality (1903) 28 Bom. 66. 

(jr) Channel Mul-Ram Nath v 
Moot Chand-Ram Bhagat (1928) 55 
LA. 154, 160; 108 IX. 678; A,I. 
R. 1928 P.C. 99; affirming the 
judgment of the High Court of 
Lahore ; followed in Kalumal Devon - 
das v. Kessumal A.I.R. 1929 Sind 
153; 114 I.C. 97. This appears to 
overrule the opinion (in any case 
difficult to understand) of the Ran- 
goon High Court that if the remis- 
sion is in the form of an agreement 
it requires a new consideration: 
Maung Pu v. Maung Po Thant 
(1928) 6 Rang, 191; 110 IX. 612; 
A.I.R, 1928 Rang. 144. See Jiten- 
dra Chandra v. 5* N . Bmerjee A. 
LR. 1943 Cal, 181. 
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ment for the same or even a less sum 
will do; not, of course, because it 
is the equivalent of money, but, on 
contrary, because it is not money. 
This is subject to the instrument be- 
ing in fact given and accepted in full 
discharge and not merely as condi- 
tional payment of the amount due: 
per Fletcher Moulton L.J.; Him- 
chmd v. Temple 119111 2 K.B 330, 
340. 

(u) Manohur Koyal v. Tkakur 
Das Naskar (1888) 15 Cal 319, 326; 
&avi$ v. Cundasami Mudali (1896) 
19 Mad. 398, 402; Naoroji v. Kasi 
Sidick (1896) 20 Born, 636, 644. 

(v) Per Cur in Dams v. Cunda- 
sami Mudati (1896) 19 Mad. 398. 

(vt) Abaji Stearam v. Trimbok 


8 * 63 * 
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p: ftfr. Thus the words of the section are construed according to their 

natural meaning, and a promisee can discharge the promise not 
only without consideration but without a new agreement. The 
learned authors repeated part of their original protest in the pre- 
vious edition to this work, though they themselves admitted that it 
was no longer necessary. There is nothing in the words of the 
section (they said) about promise, proposal, or acceptance, and it 
was difficult to see why any such matter should be imported, ex- 
cept on the assumption that the intention was to alter the English 
law of accord and satisfaction only by abrogating the requirement 
of consideration. But if consideration is no longer required, why 
should agreement be required? It is hoped that Indian courts have 
at last shaken off the unfortunate and erroneous presumption that 
a codifying Act is to be read as saving ever}' existing rule, how- 
ever peculiar, which it does not repeal in literal terms. 

Except so far as in the case of a corporation a dispensation 
from performance must satisy the conditions required for its cor- 
porate acts in general, it does not seem that a formal obligation 
need be formally remitted. 

Conceivable but not probable cases in which a promisor would 
be prejudiced by not being allowed to complete the performance 
of his promise, though he had received the consideration in full, 
may be left aside until they arise. It seems that, if they can be 
treated as exceptional, it must be by virtue of some special term 
inqjfied in the particular contract. 

Where a promisee remits a part of the debt, and gives a dis- 
charge for the whole debt on receiving the reduced amount, such 
discharge is valid, even though the remission was in pursuance of 
an oral agreement, which is inadmissible under s. 92 (4) of the 
Evidence Act, 1872. Thus where a lessor, to whom rent is due 
under a registered lease, accepts a smaller amount of rent from the 
lessee in pursuance of a subsequent oral agreement to reduce the 
rent, and passes a receipt in full discharge of the rent due, the 
discharge will take effect independently of the prior oral agreement, 
which certainly is not illegal, though it cannot be proved under the 
Evidence Act (y). Similarly, where any sum has become payable 
under a mortgage deed, payment may be partly remitted by the mort- 
gagee (a). Where a promisee remits a part of the debt and gives 
a discharge for the whole debt on receiving the reduced amount, 
the discharge is valid. The section is intended not only to enable 
a promisee to release a debt at the instance of a third party but 

(y) Karampalli v. Thekku Vittil v. Dtlsukh Rai Sewafc Sow (1922) 
(1902) 26 Mad. 195. The cashing 44 All. 718; 68 I.C. 781; A.I.R. 
of a cheque offered in full satisfac- 1922 All. 461. 
tion of a smaller amount does not of (s) Vaidyamtha Rao y. Kan- 
itself operate as a receipt or dis- dap pa Chet ti (1931) 54 Mad. 889; 122 

charge in full: Basdeo Ram Sarup I.C, 292; A.I.R. 1931 Mad. 636. 
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also to,. enable the promisor whose debt has been released at the &$$* 
instance of a third party to take advantage of that release (a). 

An agreement to remit in futuro clearly requires considera- 
tion, if it »is to be a binding contract (b), But this must be dis- 
tinguished from a remission or dispensation which is made con- 
tingent on the happening of a future event. In such a case the 
remission is in praesenti, though it is suspended until the event 
occurs. The holder of a promissory note from the officers of a 
masonic lodge agreed in writing to make no claim '"if the ..... 
lodge building which has been burnt down is resusciated.” He 
cannot sue on his note after the lodge is rebuilt (c). It would be 
monstrous if he could. 

Discharge from liability on negotiable instruments is specially 
dealt with in the Negotiable Instruments Act, 1881, ss. 82, 90. 

Agreement to extend time. — An agreement simply extend- 
ing the time for performance of a contract is exempted by this 
section from any requirement of consideration to support it. No 
consideration is necessary to support such an agreement, exactly as 
none is required for the total or partial remission of perform- 
ance (d). See, however, the commentary under the head “ Remis- 
sion of performance/’ above. But an agreement by a mortgagee, 
about to exercise his power of sale, to postpone the sale for four 
days is not within this section; for it is not an extension of the 
time for performing the mortgagor’s promise to pay the debt, which 
time is already past. Redemption, when the mortgagor is entitled 
to redeem, is not a performance of the original contract to pay 
the debt; and the exercise of the power of sale is not an exercise 
of a right of action on that contact ( e ) . The time for performance 
of the contract must not be confounded with the time within which, 
notwithstanding default in performance, the mortgagor in default 
might still be allowed to redeem (/). 

It need hardly be added that this section does not entitle a 
promisee to extend the time for performance of his own accord 
for his own purposes. Thus, where a date is fixed for delivery 
of goods under a contract and the seller fails to deliver the goods, 

(a) In re Industrial Bank of not relevant here. 

Western India A.I.R. 1931 Bom. (d) Mahadeo Prasad v. Mathura 
123; 32 Bom.L.R. 1656; 129 I.C. Chaudhari A.I.R. 1931 AIL 589; 

890, (1931) AII.L.J. 295; 132 I.C 321; 

( b ) See Ramaswami v. Rudrappa Davis v. Cundasami Mudali (1896) 

A.I.R. 1939 Mad. 688, following 19 Mad. 398, 40 2; Jugal Kishore v. 
Balamndara Naicker v. Rangamtha Chari & Co. (1927) 49 All. 599; 101 
Iyer (1929) 53 Mad. 127; 122 I.C. LC. 643 ; 25 All.LJ. 385; A.I.R. 

641; A.I.R. 1929 Mad. 794. 1927 AIL 451; Maung Pu v. Mating 

( c ) Abraham v. The Lodge “Good Po Thant (1928) 6 Rang. 191; 110 

Wi IT (1910) 34 Mad. 156, where I.C. 612; A.I.R. 1928 Rang. 144, 
other no less futile points were also contra, is not law as reported, 
disposed of by the Court. The (e) Trimbak v . Bhagwmdas 

argument is not reported. Some un~ (1898) 23 Bom. 348. 

explained formal irregularities are (/) Ibid., at p. 356. 
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8s,*S, 64. the buyer may not of his own accord give further time -to the 
seller for giving delivery, so as to claim damages on the footing 
of the rate on the later date fixed by him ; he is entitled to damages 
on the basis only of the rate prevailing on the date fixed for per- 
formance in the contract (g). 

©4. When a person at whose option a contract is 
of vo *dable rescinds it, the other party 
resdssionof voidable thereto need not perform any promise 
contract. therein contained in which he is pro- 

misor. The party rescinding a voidable contract shall, if 
he have received any benefit thereunder from another 
party to such contract, restore such benefit, so far as may 
be, to the person from whom it was received. 

Scope of the section. — Contracts declared voidable (s. 2, sub- 
s. 1) under this Act may be divided into two groups, namely, 
contracts voidable in their inception under ss. 19 and 19a on the 
ground of fraud or the like, and contracts becoming voidable by 
subsequent default of one party, as mentioned in ss. 39, 53, and 55. 

The use of the word "voidable” is immaterial. Whenever 
one party to a contract has the option of annulling it, the contract 
is voidable; and when he makes use of that option the agreement 
becomes void. It has been suggested that the present section ap- 
plies only to the first-named class of contracts, which are voidable 
for want of free consent (h) ; but there is no apparent good reason 
for not including the others. It has now been decided by the 
Privy Council that the section applies to cases of rescission tinder 
section 39 (hi). 

As to the applicability of this section to contracts rescinded 
under s. 39, see the commentary on s. 65 under the head “ When 
a contract becomes void ”, below. 

The direct application of this section, according to recognised 
canons of interpretation, is only to contracts declared voidable by 
the Act; but the principle which it affirms is one of general juris- 
prudence and equity, and applicable in various other cases. In 
Sinaya Pillai v. Munisami Ayyan (i) a mortgage was executed by 
the guardian of a minor appointed under the Guardian and Wards 
Act, 1890, without obtaining the sanction of the Court as required 
by s. 29 of the Act. Such a mortgage is voidable under s. 30 of 

(g) Mutthaya v. Lekku (1914) (hi ) Muralidhar Chatter jee v. 
37 Mad. 412, 413, 417; 14 I.C. 255. International Film Co., Ltd., (1943) 

(h) Brohmo Dutt v. Dharmo 70 I.A. 35; A.I.R, 1943 P.C. 34; 
Doss Ghose (1898) 26 Cal. 381, per (1943) 2 M.L.J. 369. 

Maclean C.J., expressly without (*') (1898) 22 Mad. 289; Tejpal v. 
giving a final opinion; Natesa Aiyar Gmga (1902) 25 All. 59, See also 
v. Appavu (1915) 38 Mad. 178, at Kumrji v. Moti Haridas (1878) 3 
p. 185, per White C.J.; 19 I.C. 462. Bom. 234. 
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that Act. Here the High Court said that the mortgage could not 8. 6t 
be avoided on behalf of the minor, except on restoring to the mort- 
gagee the benefit received by the minor's estate under the mortgage, 
and based its decision on the principle which, as the Court said, 

“ is acknowledged in s. 64 of the Indian Contract Act, in s. 35 
of tht Transfer of Property Act, and generally by the Indian 
Courts as Courts of equity and good conscience." The same rule 
appears in ss. 38 and 41 of the Specific Relief Act (/). 

Minor's contract. — It was settled that this section did not apply 
to a minor's contract, assuming that such contracts were only void- 
able. The term u person " in the section, it was said, does not 
comprise a minor, but means such a person as is referred to in s. 

11, namely, a person who (among other conditions) is of the age 
of majority according to the law to which he is subject. But, since 
the decision of the Privy Council that a minor is wholly incapable 
of contracting ( k ) there is no arguable question, and further autho- 
rity is needless (/). Under that decision neither s. 64 nor s. 65 
applies, and so there is no liability under them to make compensa- 
tion (m). It does not follow, however, that a minor is entitled 
both to repudiate his agreement and to retain specific property 
which he has acquired under it, or to recover money after receiv- 
ing for it value which cannot be restored. General principles of 
equity seem incompatible with such a result, and it would certainly 
be contrary to English authority (ft). See notes to s. 11 under 
the head “ minor's contract " and the cases there cited. 

Election to rescind. — The broad principle on which this and 
the following section rest, and which, as we have seen, is not con- 
fined to cases expressly included in either of them, was thus stated 
in England in one of the weightiest judgments of recent times: — 

“ No man can at once treat the contract as avoided by him, 
so as to resume the property which he parted with under it, and 


(/) But this section does not em- 
power the Court to impose a charge 
on property: Ponnamma / v. Ptchai 
Thevan 99 IX. 687; A.I.R. 1927 
Mad. 204; 52 Mad.L.J. 33. 

(k) Mohori Btbee v. Dharmodas 
Ghose (1903) 30 I. A. 114; 30 Cal 
539; Kamta Prasad v. Shea Go pal 
Lai (19(H) 26 All. 342. 

(!) See Kampai Lai v. Baba Ram 
(1910) 8 All.LJ. 1058; Kamola 
Ram v. Kmra Khan (1912) Punj. 
Rec. no. 41 (loan to a lunatic) . 

(w) See also Motilal Mmsukhram 
v. MaHcklal Dayabhai (1921) 45 
Bom. 225. 

' (») See Valentini v. Canali ( 1889) 
24 Q.B.D. 166; and cp. Notting- 
ham Bmldmg Society v. Thurston 


[19031 AX 6, 8, 10, and judgments 
of Romer L.J. and Cozens-Hardy 
L.J. in C.A. (1902) 1 Ch. 1, at 
pp. 10, 33; Steinberg v. Scala 

(Leeds) [1923] 2 Ch. 452, C.A. 
See Dattaram v. Vinayak (1903) 28 
Bom. 181; C himiaswami v. Krishna- 
swami (1918) 35 Mad.LJ. 652; 
Limbaji Ravji v. Rahi (1925) 49 
Bom. 576; 88 IX. 643; A.I.R. 
1925 Bom. 499, passage in text cited* 
This does not mean that money lent 
to a borrower whom the law declares 
absolutely incapable of contracting 
a loan can be recovered under cover 
of equitable compensation or under 
the present section: Limbaji R$vji 
v. Rahi, ibid. See, however, s. 41 
of the Specific Relief Act as to the 
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ft* € 4 . at the same time keep the ‘money or other advantages which he has 

For the same reason, a man cannot rescind a contract in part 
obtained under it ” (o). 

only* When he decides to repudiate it, he must repudiate it al- 
together. If he has put it out of his power to restore the former 
state of things, either by acts of ownership or the like, or by adopt- 
ing and accepting dealings with the subject-matter of the contract 
which alter its character, as the conversion of shares in a company, 
or if he has allowed third persons to acquire rights under the con- 
tract for value ( p ), it is too late to rescind, and the remedy, if any, 
must be of some other kind. “ You cannot both eat your cake 
and return your cake ” ( q ). 

It is hardly needful to say that rescission must be express 
and unequivocal. The clearest form of it is bringing a suit to 
set aside the contract. The will to rescind may also be declared 
, by way of defence to an action brought on the contract ; a decla- 
ration to that effect before action brought is not necessary as mat- 
ter of law (r), though, generally speaking, the prudent course is 
to repudiate as soon as possible. See s. 66, below. 

By the Common Law lapse of time is not of itself a bar to 
setting aside a contract (subject to the risk of indefeasible rights 
having been acquired by third persons), but may be material as evi- 
dence of acquiescence, that is, of a tacit election to affirm the con- 
tract. But in British India, by the Limitation Act (,y), a suit for 
the rescission of a contract must be dismissed, even though the 
defence of limitation is not set up, unless brought within three years 
from the time when the facts entitling the plaintiff to have the 
contract rescinded first became known to him. English authorities 
' on what amounts to acquiescence would seem, therefore, to have 
very little practical application. 

Benefit received " thereunder.” — “ Ss. 64 and 65 do not refer 
by the words ‘benefit’ and ‘advantage’ to any question of ‘profit’ or 
'clear profit,’ nor does it matter what the party receiving the money 
may have done with it” (si). The Act requires that a party must 
give back whatever he received under the contract. The benefit, 
however, to be restored must be benefit received under the contract. 
A. agrees to sell land to B. for Rs* 40,000* B. pays to A. Rs. 4,000 


discretion of the Court under that 
section, which was exercised in the 
case now cited. 

(o) Clough v. L. & N.W.R . 
(1871) L.R. 7 Ex. 26; 37 in Ex. 
ch. ; followed in Mathu v. San - 
harm A.I.R. 1932 Mad. 303; 136 
I.C. 350. 

(p) Clarke v. Dickson (1858) E.' 
B. & E. 148; 113 R.R. 583; decided 
on- a state of company law long 
since obsolete, and not very clear on 
the facts and dates, but the rule in 


question is correctly laid down. 

(q) Crompton J., E. B. & E. at 
p. 152. 

(r) See note (o), supra. Etbari 
v. Bellamy A.I.R. 1938 Rang. 207; 
176 I.C. 526, does not seem to have 
been a s. 64 case at all, the plaintiff 
having already repudiated the con- 
tract and the defendant having ac- 
cepted the repudiation . 

(s) IX. of 1908, s. 3, and Sched. 
I., art, 114. 

01) Muralidhar Chatter jee v. 
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as a deposit at the time of the contract, the amount to be forfeited S$, 64,65* 
to A* if B. does not complete the sale within a specified period. B. f 
fails to complete the sale within the specified period, nor is he 
ready and willing to complete the sale within a reasonable time 
after the expiry of that period. A. is entitled to rescind the con- 
tract and to retain the deposit. The deposit is not a benefit re- 
ceived under the contract ; it is a security that the purchaser would 
fulfil his contract, and is ancillary to the contract for the sale of the 
land (t). Where a guardian sells his ward's property for pur- 
poses not binding on the ward and the sale price is utilised for 
the purchase of lands for the ward not contemplated at the time 
of the sale, the lands so purchased for the ward do not constitute * 
benefit ” received by the ward under the contract so as to en- 
title the vended to have it conveyed to him on repudiation by the 
ward of the sale by the guardian ( u ). A duly appointed guar- 
dian of a minor executed a usufructuary mortgage of the minor's 
property but without the permission of the District Judge. The 
mortgage was for Rs. 1,400 at 2 per cent, per mensem interest, out 
of which Rs. 1,200 were paid in discharge of a debt due from the 
minor's father. The mortgagee constructed new buildings on the 
property. * On attaining majority the minor rescinded the mort- 
gage and filed a suit for recovery of possession of his property. It 
was held that the mortgagee was entitled only to Rs. 1,200 which 
had been paid to discharge the minor’s father’s debt and a sum 
of Rs. 23 7 spent by the mortgagee on necessary repairs on the 
mortgaged bungalow. The mortgagee was not entitled to the value 
of the newly erected buildings but was entitled to remove the mate- 
rials composing them (7;). In Muralidhar Chatterjec v. Inter - 
national Film Co., Ltd. ( v \ ) the Privy Council decided that where 
a person has elected to put an end to the contract under section 39, 
he is bound to return any benefit that he has received under the 

contract, but he is entitled to damages for the defaulting party's 

breach. 

©S. When an agreement is discovered to be 

..... .. , void (w), or when a contract becomes 

son who has receiv- void, any person who has received any 
void ad ^reemen” nd or advantage under such agreement or 
come* C void that ** contract is bound to restore it, or to 
make compensation for it, to the per- 
son from whom he received it. 


International Film Co., Ltd., (1943) I.C. 856. 

70 I.A. 35, at p. 49; A.I.R. 1943 (w) Bechu v. Bhabhuti Prasad 

PC. 34; (1943) 2 M.L.J. 369. (1930) 52 All. 831; 124 I.C. 731; 

(I) Natesa Aiyar v. Appavu A.I.R. 1931 All. 201. 

(1915) 38 Mad. 178; 19 I.C. 462. (vl) (1943) 70 I.A. 35; A.I.R. 

(«) Ckinnaswami v. Krishna- 1934 P.C. 34; (1943) 2 M.L.J. 369. 
swam* (1918) 35 Mad.L.J. 652; 48 (w) Parties being presumed to 
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lUnsirations. 

(a) A. pays B. 1,000 rupees in consideration of B/s promising KMtiarry 
C., A.'s daughter. C, is dead at the time of the promise. The agreement 
is void, but B. must repay A. the 1,000 rupees. 

(b) A. # contracts with B. to deliver to him 250 maunds of rice before 
the 1st of May. A. delivers 130 maunds only before that day and none 
after. B, retains the 130 maunds after the 1st of May. He is bound to 
pay A. for them. 

(c) A., a singer, contracts with B., the manager of a theatre, to sing 
at his theatre for two nights in every week during the next twd months, and 
B. engages to pay her a hundred rupees for each night’s performance. On* 
the sixth night A. wilfully absents herself from the theatre, and B., tn ( 
consequence, rescinds the contract. B. must pay A. for the five nights on 
winch she had sung. 

(d) A. contracts to sing for B. at a concert for 1,000 rupees, which 
are paid in advance. A. is too ill to sing. A. is not hound to make com- 
pensation to B. for the loss of the profits which B. wou!<Hhave made if A. 
had been able to sing, but must refund to B. the 1,000 rupees paid in 
advance {Z. contracts with A, to sell him land which in fact is already 
sold to B. A. is entitled, notwithstanding a clause exempting Z. from 
liability for defects in the title, to avoid the contract on the ground of fraud 
and recover his purchase money from Z. under this section: Akhiar Jahmi 
Begam v. Hazari Lai (1927) 25 All.L.T. 708; 103 I.C. 310; A.l.R. 1927 
AIL 693.] 


Duties of restitution. — The matter corresponding td this and 
the last foregoing section, besides s. 39, is scattered about English 
books in the shape of technical rules and exceptions unintelligible, as 
usually stated, to any one who is not acquainted, not only with 
modem English law, but with the formulas of the ancient common 
law system of pleading which has long been obsolete in England, 
and survives only in some American jurisdictions. However, the 
substance of the question involved may be put thus:—' In what 
cases may an action be brought by a person who has entered into 
a special contract against the person with whom he has contracted, 
while his own side of the contract remains unperformed?" ( x ). 
And, as in English law the plaintiff, if he recover at all, must 
do so either on the original contract or on some other implied con- 
tract, it has to be considered whether the special contract is subsisting, 
but the defendant has dispensed the plaintiff from performing his 
part by making it impossible or otherwise, and, if it is not sub- 
sisting, whether a new contract by the defendant to pay for worlc 
done or other benefit which he has accepted, as the case may be, can 
be inferred. In the case where a party has contracted to do an* 
entire work for a specific sum, he “ can recover nothing unless 
the work be done, or it can be shown that it Was the defendant’s 
fault that the work was incomplete, or that there is something to 


know the law, the date of discovery 
is taken, so far as material, to have 
been the date of the agreement un- 
less the Court is satisfied that it 
was later: Shambhoo Shukul v. 
Dkmeskar Singh A.l.R. 1927 Oudh 


177; 101 I.C. 265; Capital Bhawa- 
niram v. Pandurany A.l.R, 1926 
Nag. 241; 92 I.C. 640. But qk is 
it not rather a pure question of fact? 
(x) 2 Sm.L.C. 10, 13th ed. 
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justify the conclusions that the parties have entered into a fresh 
contract 99 (y), * 

The illustrations to this section are rather miscellaneous. In 
(a) we have a simple case of money paid under a mistake ( cp . s. 
72, below). In (b) it does not Seem that the contract has become 
void at all, button the contrary, that B. has elected to affirm it 
in part, and dispense with the residue: there is no new contdfet 
under which he is bound to pay for the 130 maunds of rice, as is 
shown by this, that what he does accept he is undoubtedly bound 
to pay for at the contract price. In (c) it is not clear whether 
the contract is to be treated as divisible, so that A. is entitled to 
Rs. 100 for each night on which she did sing, or the Court is to 
estimate what, on the whole, the partial performance was worth; 
nor would it be clear in England without fuller statement of the 
terms and circumstances. Illustration (d) is again simpler; Eng- 
lish lawyers would refer it to the head of money paid on a con- 
sideration which fails. 


Scope of the section. — This section applies only to cases where 
an agreement Is discovered to be void, or when a contract becomes 
void [see s. 2, cl, (/)]. It does not, therefore, apply to cases 
where there is a stipulation that, by reason of a breach of warranty 
by one of the parties to the contract, the other party shall be dis- 
charged from the performance of his part of the contract. An 
insurance company is not, therefore, bound under the provisions of 
this section to refund to the heirs of the assured the premiums paid 
on the policy of life assurance where the assured had committed a 
breach of the warranty by making an untrue statement as to his 
age O). This section does not apply to a case where one of the 
parties — such as a minor known at the time so to be (a ) — being 
wholly incompetent to contract, there not only never was but there 
never could have been any contract ( h ). It does apply where a 
transaction not void but voidable is repudiated by the person en- 
titled to repudiate, as in the case of a sale of Hindu joint family 
property by the father on behalf of himself and a minor son (c). 
The Privy Council have applied the section to a case where a mort- 


(y) Appleby v. Mytrs (1867) L. 
R. 2 C.P. 651, 661, judgment of the 
Ex. Ch. per Blackburn J 
{s) Oriental Government Secu- 
rity Life Assurance Co , Ltd. v. 
Marasimka Chari (1901) 25 Mad. 
183, 214, 

(а) It has been held to apply 
wher£ the fact of minority was un- 
known to the parties at the time and 
discovered later: Gokuldas v. Gulab - 
w (1925) 89 IX. 143; A.I.R. 
1926 Hag, 108, 

(б) Mahon Bibee v, Dhurntodas 
' G h°se (1903) 30 I. A. 114; 30 Cal 

44 


539; Motilal Mansukhram v. Manek- 
lal Dayabhai (1920) 45 Bom. 225; 
59 IX, 245; Punjabhai v. Bhag- 
wandas (1928) 53 Bom. 309; 117 
IX. 518; A.I.R. 1929 Bom. 89. 
A fortiori , where a person delibe- 
rate! v enters into a contract which 
he knows cannot be valid: Gopal- 
szvamt v. Vaithilinga (1910) 1 Mad. 
LJ. 547; A.I.R. 1940 Mad. 719. 

(r) Lachmi Prasad v. Lackmi 
Narain (1927) 25 Atl.LJ. 926; 107 
I.C. 3d: A.I.R. 1928 All. 41, but 
the case was mainly governed by the 
Transfer of Property Act 


w m. 


% 
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65, gage was avoided on the ground that the mortgagee failed to ob- 
tain the sanction of the Deputy Collector to the mortgage (d).f 
Where an agreement is discovered to be void. — “ The sec- 
tion deals with (a) agreements and (b) contracts. Tfye distinction 
between them is apparent from s. 2; by clause (e) every promise 
anjd every set of promises forming the consideration for each other 
is an agreement, and by clause (h) an agreement enforceable by* 
law is a contract. Sec. 65, therefore, deals with (a) agreements 
enforceable by law and (b) with agreements not so enforceable. 
By clause (g) an agreement not enforceable by law is said to be 
void. An agreement, therefore, discovered to be void is one dis- 
covered to be not enforceable by law, and, on the language of the 
section, would include an agreement that was void in that sense 
from its inception as distinct from a contract that becomes void ” (c). 
The expression u discovered to be void ” presents some difficulty 
as regards agreements which are void for unlawful consideration 
[ss. 23 and 24]. On the one hand it has been said that the words 
“ agreement discovered to be void apply to all agreements which 
are void ab initio , including agreements based upon an unlawful 
consideration (/). If this view be correct, it follows that the per- 
son who has paid money or transferred property to another for 
an illegal purpose can recover it back from the transferee under 
this section, even if the illegal purpose is carried into execution 
and both the transferor and transferee are in pari delicto. It is 
difficult to suppose that such a result was contemplated by the 
Legislature. Moreover, it would not be correct to say that, where 
a person gives money for an unlawful purpose, the agreement under 
which the payment is made can be, on his part, discovered to be 
void. On the other hand, it has been said that the present section 
does not apply where the object of the agreement was illegal to 
the knowledge of both the parties at the time it was made (g). If 
this view be correct, a person who has paid money or transferred 
property to another for an unlawful purpose cannot recover it back 
even if the illegal purpose is not carried into execution and the 
transferor is not as guilty as the transferee. This is clearly against 

(d) Nisar Ahmed v. Mohan 411, at pp. 416, 417. 

Manucha (1941) All.L.J. 316; A. (g) Nathu Khan v. Sewak Koeri 
I.R. 1940 P.C. 204; cf. Ghulant (1911) 15 C.W.N. 408, at p. 409. 
Dastgir v. Nur Ali A. I.R. 1935 See also Dayabhai T ribhovandas v. 
Lah. 401. Lakshmichand Panachmd (1885) 9 

(e) Hamath Kuar v . Jndar Baha - Bom. 358, at p. 362 (case of a 

dur Singh (1923) 50 I. A. 69, 75-76; wagering contract under s t 30 of the 
45 All. 179; 71 I.C. 629; A. I.R. Act), followed in Ckanga Mat v* 
1922 P.C. 403, Privy Council, per Shea Prasad (1920) 42 All. 449; SS 
Sir L. Jenkins; Dist, Council, War - I.C. 965. It is not clear what the 
dha v. Anna Daulatrao A. I.R. wide dictum in Khushat v. babhati 
1941 Nag. 273; 197 I.C. $6. Rao A. I.R. 1928 Nag. 232; HO 

if) Jijibhai v. Nagji (1909) 11 I.C. 351, 356 (authorities apparently 
Bom. 693, at pp. 697, 698; Giilab- not considered) was intended to In- 
land v. Fuibai (1909) 33 Bom. cludt. 
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agreement discovered to be void. 

the provisions of s. 84 of the Indian Trusts Act, 1882 (h)% It &. 
scans on the whole that the present section does not apply to agree- 
ments which are void under s. 24 by reason of an unlawful con- 
sideration or object and still less to those which are tainted with 
fraud or other moral turpitude (i), and there being no other section, 
in the Act under which money paid for an unlawful purpose ipny 
be recovered back, the analogy of English law will be the best 
guide. In fact, the English rule has actually been followed in a 
large number of cases in British India, and is reproduced as re- 
gards the transfer of property in s. 84 of the Trusts Act. Accord- 
ing to that rule, money paid in consideration of an executory con- * 
tract or purpose which is illegal may be recovered back upon re- 
pudiation of the transaction, as upon a failure of consideration. 

But if the illegal purpose or any material part of it has been per- 
formed, the money paid cannot be recovered back, for the parties * 
are then equally in fault, and in pari delicto melior est conditio 
possidentis (/). It has thus been held that though an agreement for 
payment of money to the parent or guardian of a minor in con- 
sideration of his giving his son or daughter in marriage is void 
under ss. 23 and 24 as being against public policy, yet if the mar- 
riage is not performed, as where the son or daughter to be given 
in marriage died before the marriage could take place or the parent 
or guardian refuses to give the boy or girl in marriage, a party 
who has paid money under the agreement is entitled to recover 
it back (&). But if the marriage is performed, money paid under 


* (h) That section runs as follows: 

“ Where the owner of property 
transfers it to another for an illegal 
purpose, and such purpose is not 
carried into execution or the trans- 
feror is not as guilty as the trans- 
feree, or the effect of permitting the 
transferee to retain the property- 
might be to defeat the provisions of 
any law, the transferee must hold 
the property for the benefit of the 
transferor," See act. Prabhu Mal- 
Ghula Mai v. Babu Ram Basheshar 
Das A.I.R. 1925 Lah. 159; 89 l.C. 
684 . 

(t) See Gufabchand v. Fulbai 
(1909) 33 Bom. 411, at p. 417 ; Amir 
Khan v. Saif AH (1893) Punj. Rec. 
no, 86; Sibkisor v. Manik Chandra 
(1915) 21 Cal.L.J. 618, 620; Srini- 
vasa Ayyar v. Sesha Ayyar (1918) 
41 Mad. 197, 199, 204 ; 41 IX. 783; 
Led* v. Hiralat (1916) 43 Cal. 115; 
29 I. Cl 625; Rudragowda v. Gan- 
gowda A.LR. 1938 Bom. 54; 39 
Bom.L.R. 1124; 173 IX. 553, a 
case of gross fraud. See also Doya- 


bhai Tribhovandas v. Lak shunt hand 
Panachand (1885 ) 9 Bom. 358, 362, 
and Srtkakolapu v. Gudivada (1918) 
34 Mad.L.J. 561; 44 l.C. 319, both 
cases of agreements by way of wager 
under s. 30. In Dhanna Munda v. 
Mst. Kosila Banian A.I.R, 1941 
Pat. 510; 193 IX. 851, the agree- 
ment was void as being contrary to 
a local Act which both parties must 
be presumed to have known when 
the agreement was made. The then 
Judicial Commissioner’s Court has 
however held in Sadhusingk \\ 
Jhamnadas A.J.R. 1937 Sind 211; 
171 IX. 1005, that s. 65 does 
apply to agreements void ab initio 
because of an unlawful object or 
purpose, following (1909) 33 Bom. 
411. 

0) Taylor v. Bowers (1876) 1 
Q.B.D. 291; Herman v. Jeuchmr 
(1885) 15 Q.B.D. 56i; Keartey v. 
Thompson (1890) 24 Q.B.D. 742; 
Pctherpermal v. Muniandt Serwi 
(1908) 35 LA. 98, at p. 103. 

(k) Gulabchand v. Fulbai (1909) 
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the agreement cannot be recovered back. The same principle ap- 
plies to cases where a person transfers his property benami to an- 
other in order to defraud his creditor. In such cases, where the 
fraudulent purpose is not carried into execution, the transferee will 
be deemed to hold the property for the benefit of the transferor, as 
provided by s. 84 of the Trusts Act. Where, however, the fraudu- 
lent object is accomplished, the transferee will not be disturbed in 
his possession (/). The same rule applies where the unlawful 
-object has been accomplished substantially, though not in its en- 
tirety (m). But it assumes that the act is par delictum 9 and it will 
not, therefore, apply where the transferor is not as guilty and is 
not to blame as much as the transferee («). The same principles 
have been held to apply to payments made under agreements which 
are void under s. 30 as being by way of wager (o). See notes on 
# s. 23 under the heads “ Legislative enactments,” “Immoral,” 
" Stifling prosecution,” “ Marriage brocage contracts,” and “ Sale 
of public offices.” 

A transferee of property which from its very nature is in- 
alienable is entitled to recover back his purchase money from the 
transferor, if the transfer is declared illegal and void ( p ). So also* 


33 Bom. 411; Ram Chand Sen v. 
Audaito Sen (1884) 10 Cai. 1054; 
Srinivasa Ayyar v. Sesha Ayyar 
(1918) 41 Mad. 197; 41 IX. 783; 
Jiwana v. Malak Chand (1919) P, 
R« 113; Sadhusing v. Jhamnadas 
A.I.R. 1937 Sind 211; 171 IX. 
1005; Mst. Sonphula Kuar v. Gan - 
suri A.I.R. 1937 Pat. 330; 169 I.C. 
901; Khan Singh v. Kaka Singh A. 
LR. 1933 Lah. 849. 

(0 Petherpermal v. Munimdi 
Servai (1908) 35 I. A. 98; Chenvi- 
rappa v. Puttappa (1887) 11 Bom. 
708; Horn pa v. Narasapa (1898) 23 
Bom. 406; Rangammal v. Venkata - 
chari (1895) 18 Mad. 378; affd. 

(1896) 20 Mad. 323; Varamati v. 
Chrndru (1897) 20 Mad. 326; Ron- 
deti Kama Roiv v. Mukamma (1908) 
31 Mad. 485; Raghavalu v. Adi- 
narayana (1908) 32 Mad. 323; 

Gobcrdhan Singh v. Ritu Roy (1896) 
23 Cal. 962; Banka Behary Dass v. 
Raj Kumar Dass (1899) 27 Cal. 231; 
Govmda Kuar v. Lala Kishun 
Prosad (1900) 28 Cal. 370; Jadu 
Nath Poddar v. Rup Lai Poddar 
(1906) 33 Cal. 967 (the portion of 
the head-note stating that 11 Bom. 
708 and 20 Mad. 326 have been dis- 
sented from is misleading: see per 
Rampmi J. on p. 969 and per Moo- 


kerjce J. on p. 983); Mst . Roshun 
v. Muhammad (1887) Punj. Rec. no. 
46; Pirtlia Das v. Hira Singh (1898) 
Punj. Rec. no. 63; Girdharlal v. 
Manikamma (1914) 38 Bom. 10; 21 
IX. 50. 

(m) Muthuraman Cheity v. Kri- 
shna Piliai (1906) 29 Mad. 72. 

(«) See Trusts Act, s. 84, and 
Specific Relief Act, s. 35 (b), and 
illustration thereto. See also Sham 
Lai Mitra v. Amarendra Nath Bose 
(1895) 23 Cat. 460, 

(o) Dayabhai Trib ho vandas v. 
Lakshmichmd Panachand (1885) 9 
Bom. 358, 362; Srikakolapu v. Gudi - 
vada (1918) 34 Mad.L.J. 561; 44 
I.C. 319; Devi Dial v. Sunder das 
(1919) P.R. 65; Nagappa Piliai v. 
Arunachalam Chetty (1924) 85 I.C. 
1016; A.I.R. 1925 Mad. 281 (Court 
divided). 

(p) Kridman v. Sankara Varma 
(1886) 9 Mad. 441; Jifibhai v. Nagji 
(1909) 11 Bom.L.R. 693; Haribhat 
v. Nathubhai (1914) 38 Bom, 249; 
23 T X . 602 ; Javerbhai v . Gordhatt 
(1915) 39 Bom. 358; 28 IX. 442; 
Bai Diwali v. Umedbhai (1916) 40 
Bom. 614; 36 I.C. 564, the b|st four 
being cases under the Bombay Bbag- 
dari Act V of 1S62. The word 
“illegal,” which is frequently applh 



AGREEMENT DISCOVERED TO BE VOID, >349 

the purdmer of an expectancy (q). The time at which an agree- 3 $§. 
ment for the sale of an expectancy is " discovered to be void/’ so 
that a cause of action to recover the consideration arises under this 
section, in the absence of special circumstances, is the date of the 
agreement (r). 

w When a contract becomes void/' — The expression “ hgf 
comes void ” includes cases of the kind contemplated by the second 
clause of $, 56. [See notes on s. 56 under the head “ Refund/’ 
above, and the notes on s. 65, below, under the head “ Received any 
advantage/’] The Privy Council have held that s. 65 is applicable 
where a voidable contract has been avoided (x). On a suit to 
enforce a registered mortgage, the mortgage was found to be void 
because permission under para. 11 of the third schedule to the 
Code of Civil Procedure had not been obtained. The claim on the 
personal covenant appeared to be time-barred and was formally 
abandoned by the mortgagee. The Privy Council held that the 
mortgagee had the right to refuse to be bound by the contract of 
loan when the basis of the contract had gone. “ The lender who 
has agreed to make a loan upon security and has paid the money 
is not obliged to continue the loan as an unsecured advance. The 
bottom has fallen out of the contract and he may avoid it.” The 
mortgagee was given relief under the section ( s ). It was deemed 
applicable by the High Court of Bombay (f) to the case of a lease 
which was terminated by the lessee under the provisions of the 
Transfer of Property Act on the destruction of the property by 
fire. In that case the plaintiff hired a godown from the defendant 
for a period of twelve months and paid the whole rent to him 

ed to transfers of this character, is Lah. 853 (F.B.), the principle of 
not the proper word in such a case; the first of the two cases just cited 
the attempted transfer is a nullity. was followed where an occupancy 

( q ) Hamath Kuar v. Indar Baha- tenant had mortgaged his tenancy 
dur Singh (1923) 50 LA. 69; 45 and the alienation had been set aside 
AIL 179; 71 IX. 629; A.LR, 1922 at the instance of the landlord under 
P.C. 403. See also Annada Mohan s. 60 of the Punjab Tenancy Act, 

Roy v. Gout Mohan Mullick (1923) 1887, the mortgagee being held entitl- 

50 I. A. 239; 50 Cal. 929; 74 LC. ed to sue the mortgagor for refund 
499; A.I.R. 1923 P.C. 189. of the mortgage money. 

(r) (1923) 50 LA. 239; 50 Cal. (si) Raja Mohan Manucha v. 

929 ; 74 LC, 499, supra ; Hansraj v. Mansoor Ahmad Khan (1943) 70 
Dehra Dwir—Mussoorie Electric I. A. 1; (1943) 1 M.L.J. 508; A. 

Tramways Co. (1933) 60 LA. 13; I.R. 1943 P.C. 29. The mort- 

54 AIL 1067; 142 IX. 7; A.LR, gagee, however, must not omit to 

1933 P.C. 63. repudiate within a reasonable time, 

($) Satgur Prasad v. Har Narain otherwise his conduct may be treat- 
(1932) 59 I,A, 147; 7 Luck. 64; 436 ed a$ an eketiop to affirm the con- 
IX, 108; A.LR, 1932 P.C. 89, tract based on the personal covenant 
and see also Raja Mohan Manucha v. Ibid. 

Marnoor Ahmad A.LR. 1943 PX. (0 Dhuramsey v. Ahmedbhai 
29; <1943) 1 Mad.LJ. 508. In (1 898) 23 Bom, 15, followed in 

Edbh Singh* v # Jamnun (1934) 15 Muhammad Has him v. Misti <1922) 

Lah, 751; 151 IX, 1; A.LR, 1934 44 AIL 229 ; 65 IX. 253* 
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H ^ in advance* After about seven months the godown was destroyed 
by fire, and the plaintiff claimed a refund from the defendant of 
a proportionate amount of the rent^ and subsequently brought a 
suit for the same. The Court held that the provisions of s. 108 (e) 
of the Transfer of Property Act applied to the case, and that the 
plaintiff was entitled under this section to recover the rent for the 
unexpired part of the term. The demand for a refund was treated 
by the Court as a notice to the defendant avoiding the lease (**). 
It was also stated in the judgment that the right to compensation 
* under this section does not depend on the possibility of apportion- 
ment ( v ). Sec. 108 of the Transfer of Property Act provides 
that, in the event of the property let being destroyed by fire, “ the 
lease shall at the option of the lessee be void.” Where a transac- 
tion is set aside under s. 53 of the Transfer of Property Act, the 
transferee is entitled to the return of the sale price but is not 
entitled to the cost of defending a suit against the transferor's 
creditors (w). A contract also “ becomes void” when a party 
disables himself from suing upon it by making an unauthorised 
alteration ( x ). The advantage is not recoverable unless it has 
been received before the contract becomes void ( y ). 

Contracts with corporations. — At common law the contracts 
of corporations must in general be under seal. To this, however, 
there are some exceptions. One of them is where the whole con- 
sideration has been executed and the corporation has accepted the 
executed consideration, in which case the corporation is liable on 
an implied contract to pay for the work done, provided that the 
work was necessary for carrying out the purposes for which the 
corporation exists {z). The exception is based on the injustice of 
allowing a corporation to take the benefit of work without paying 
for it (a). This exception, however, is in certain cases excluded 
by statute. Contracts with a corporation are often required by the 
Act creating it to be executed in a particular form, as, for instance, 
under seal. The question in such cases is whether the Act is im- 
perative and not subject to any implied exception when the con- 
sideration has been executed in favour of the corporation. If the 
Act is imperative and the contract is not under seal, the fact that 
the consideration has been executed on either side does not entitle 
the party who has performed his part to sue the other on an implied 


(tt) See s. 66, post. 

( v ) Citing Cunningham and 
Shephard’s notes to s. 65, 

(w) Parasharam v. Sadasheo A. 
LR. 1936 Nag. 268. It appears 
from the report that the transferee 
was party to the fraud of defeating 
and delaying creditors. If so, he 
was not entitled to any relief. 

(x) Anantha Rao v. Surayyu 
(1920) 43 Mad. 703; 55 LC. 697; 


Hemchand v, Govind A.I.R. 1925 
Nag. 243 ; 86 I.C. 185. 

(y) Wolf & Sons v. Dadyba 
Khimji & Co. (1920) 44 Bom. 631; 
58* I.C. 465. 

(z) Lawford v. Billericay Rural 
District Council [1903] 1 K.B. 772. 

(a) Clarke v. Cuckfield if mm 
(1852) 21 LJ.Q.B, 349, 351; 91 R. 
R. 891. 
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contract for compensation. This may work hardship, but the pro- 8, 
vision of the Act being imperative, and not merely directory, it 
must be Complied with. The present section, accordingly, does not 
apply to cases where a person agrees to supply goods to, or do 
some work for, a municipal corporation, and goods are supplied 
or the work done in pursuance of the contract, but the contract is 
required by the Act under which the corporation is constituted to 
be executed in a particular form, and it is not so executed. In 
such cases ( b ) the corporation cannot be charged at law upon the 
contract, though the consideration has been executed for the bene- 
fit of the corporation. “ The Legislature has made provisions for , 
the protection of ratepayers, shareholders and others who must act 
through the agency of a representative body by requiring the ob- 
servance of certain solemnities and formalities Which involve deli- 
beration and reflection. That is the importance of the seal It is 
idle to say there is no magic in a wafer. . . . The decision may be 
hard in this case on the plaintiffs, who may not have known the 
law. They and others must be taught it, which can only be done 
by its enforcement” (c). This decision has been followed by 
the High Courts of Allahabad ( d ) and Calcutta (c). In the Allaha- 
bad case the plaintiff had supplied to the defendant municipality 
stone ballast for metalling the municipal roads in accordance with 
his tender, which had been accepted, but the contract was not in 
writing and signed as required by the Municipal Act (/). The 
plaintiff sued the municipality for the value of the materials 
supplied (g), and for damages for refusing to accept delivery of 
the rest of the ballast. He was held not entitled to recover; the 
contract, not having been committed to writing and signed as re- 
quired by the Municipalities Act, could not form the basis of any 
suit against the municipality, notwithstanding that ballast was sup- 
plied in pursuance of it. It was also held that the section did not 
apply, as the case was not one where the agreement was " discovered 
to be void,” or had “ become void,” within the meaning of the 
section. This decision is in obvious conflict with a prior decision 


{ b ) Young & Co. v. Corporation 
of Royal Learning ton V pa (1883) 8 
App. Ca. 517. 

(r) Ibid., per Lord Branwell, at 
p. $28. The “wafer ” is the com* 
mon modern substitute for a waxen 
seal. 

(d) Radha Krishna Das v. Muni- 
cipal Board of Benares (1905) 27 All. 
592. 

(e) Mathura Mohan Salta v. Ram 
Kumar Saha (1916) 43 Cal. 790, 814 
egg.; 35 LG. 305; Mohamad Eb- 
rafdm Malta v. Commissioners for 
the Port of Chittagong (1926) 54 
Cal 189, 210 sqq.; 103 IX. 2; A. 


l.R. 1927 Cal. 465. 

(/) N.W.P. and Oudh Munici- 
palities Act XV of 1883, s. 40, and 
Local Act No. 1 of 1900, s . 47. 
Both Acts have been repealed. See 
now the U.P. Municipalities Act* 
1916. 

(g) The municipality had in this 
case paid the plaintiff for a part of 
the ballast supplied to them, and as 
to another part supplied to them 
they deposited Rs, 1,094 in Court, as 
the plaintiff claimed more. The 
rest of the ballast was not accepted 
as being of inferior quality. 
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g # $5 of the High Court of Bombay already cited and considered on 
another point ( h ). The Bombay case was the converse of the 
Allahabad case, the plaintiff being the municipality and the other 
party to the contract the defendant. In that case the Municipality 
of Trimbak granted to the defendant the right of levying and 
collecting certain tolls for a period of fourteen months, for which 
the defendant agreed to pay to the municipality Rs. 15,001. The 
contract was required by the Bombay District Municipal Act (i) 
to be sealed with the seal of the municipality, but it was not so 
sealed. The defendant levied and collected the tolls and paid part 
of the agreed amount, but failed to pay the balance, for which 
the municipality sued him. The defence was (1) that the muni- 
cipality had dispensed with payment of the balance, (2) that the 
contract, not being under seal, was unlawful within the meaning 
of s. 23, as, if enforced, it would defeat the provisions of the Act, 
and that it could not therefore be enforced against^ the defendant, 
though the consideration had been executed for his benefit. The 
defence failed on the first point, as we have seen above on s. 63, 
and on the second point on the ground thus stated in the judg- 
ment: “ It is a well recognised law in England that though a con- 
tract by a corporation must ordinarily be under seal, still where 
there is that which is known as an executed consideration an action 
will lie, though this formality has not been observed. Notwith- 
standing s. 23 of the Indian Contract Act, we see no reason for 
not adopting the same view of the law here. For we think, when 
regard is had to the principle on which the English Courts have 
proceeded, it is clear we do not run contrary to any provision of 
s. 23 of the Contract Act in holding that in this cduntry too, as in 
England, where there is an executed consideration, a suit will lie 
even in the absence of a sealed contract.” But, as the Allahabad 
High Court said in Radha Krishna DoS’s Case (/), “ According to 
the ruling of the House of Lords to which we have referred, an 
action will not lie in England against a corporation which- is go- 
verned by an Act such as the Public Health Act of 1875 in the 
absence of a sealed contract, even though there is an executed con- 
sideration.” The reference to s. 23 of the Contract Act seems 
to be irrelevant. If the plaintiff was disabled from suing, it was 
by the Bombay District Municipal Act, and the real question was 
whether that Act was imperative and not subject to any implied 
exception in a case where the consideration had been executed in 
favour of the municipality. As the municipality cannot be sued 
upon a contract which is required to be, but which is not under 


(h) Abaj% Sitaram v. Trimbak 
Municipality (1903) 28 Bom. 66, see 
notes on s. 63, "Remission of per- 
formance”, above. Also, it seems, 
with Lucknow Municipal Board v. 
Debt Das (1926) 1 Luck. 444 ; 99 I. 


C. 643; A.I.R. 1926 Oudh 388, but 
the report is confused. 

(») Bombay Act II of 1884, 8. 30, 
repealed; see now Bombay Act III 
of 1901. 

0‘) (1905) 27 All. 592, at p. 600. 
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'seal, though the consideration has been executed for its benefit, & 
so it cannot sue upon the contract, though it has performed its own 1 
part of the contract so that the other party has had the benefit of 
it (k). In Mohamad Ebrahim Molla v. Commissioners for the Port 
of Chittagong (/) the Commissioners for the Port of Chittagong 
sued the defendant for the recovery of money due as hire of a 
tug lent to the defendant under a contract with him. The con- 
tract was not under seal as required by s. 29 of the Chittagong 
Port Act, 1914. It was held that the Act was imperative in its 
terms and that the plaintiffs could not sue on the contract. It was 
held at the same time that the plaintiffs were entitled to payment 
upon a quantum meruit Two of the English cases cited (m) lay 
down that where the provision of a statute as to the form of a 
contract is not imperative — but there only — either party may sue 
the other on an implied contract to pay for work done. It ap- 
pears from the report of this case that counsel for the defendant 
(who was the appellant before the Court) himself conceded that 
the plaintiffs were entitled (though not in that suit) to some com- 
pensation for the use of the tug. It is submitted that both counsel 
and the Court were in error in thinking that the plaintiffs were 
entitled to recover quantum meruit . No question of payment upon 

a quantum meruit can arise where an Act is imperative. 

Since the last edition of this work there have been many Indian 
cases in which the view propounded by the learned authors has 
been supported (n). There are, however, other cases in which it 
has been decided that although the contract with the corporation 
was void, either s. 65 ( o ) or s. 70 ( p ) was applicable. It is 


( k ) Raman Chetti v. Municipal 
Council of Kumbakomm (1907) 30 
Mad. 290; South Barrackpore Muni- 
cipality (Chairman of) v. Amulya 
Nath Chatter jee (1907) 34 Cal. 1030; 
35 IX. 305; Mohamad Ebrahim 
Molla v. Commissioners for the Port 
of Chittagong (1926) 54 Cal. 189, 
210 et segr, 103 I.C. 2; A.I.R. 1927 
Cal. 465. 

(0 (1927) 54 Cal. 189; 103 IX. 
2; A.I.R. 1927 Cal. 465. 

(m) fjmford v. Billericay Rural 
District Council {1903] 1 K.B. 773; 
Douglas v. Rhyl Urban District 
Council {1913] 2 Ch. 407. 

(n) Municipal Board , Lucknow v. 
Deb AXR. 1932 Otidh 193; 137 I. 
C. 574; Srimlliputtur Municipal 
Council v. Arunachala A. l.R. 1933 
Mad. 332; 144 I. C. 784; Ram 
Chand & Sons v. Municipal Com- 
mittee, Lahore A.LR. 1933 Lah. 14; 

45 


145 IX. 687; Municipal Corporation , 
Bombay v Secretary of State (1934) 
58 Bom. 660 ; 36 Bom.LR. 568; 152 
I.C. 947; A.I.R. 1934 Bom. 277; 
Mahomed She razee v. Dist. Council , 
Kyaukse A.I.R. 1937 Rang. 378. 

(o) Arunachala v. Sriinlliputbur 
Municipal Council (1934) 58 Mad. 
65; 151 IX. 46; A.I.R. 1934 Mad. 
480; Madura Municipality v. Ala- 
girisami (1939) Mad. 928; A. I. R. 
1939 Mad. 957; Bhumbho Metharam 
v. Dish Local Board ? Hyderabad 
(1940) Kar. 195; 191 I.C. 768; A. 
l.R. 1940 Sind 199. 

(p) Zulaing v. Yamethin Dish 
Council (1932) 10 Rang. 522; 140 I. 
C. 737; A.I.R. 1932 Rang. 176; 
Municipal Committee , Peshawar v. 
Haft Masiti A.I.R. 1933 Pesh. 16; 
141 I.C. 23; Pallonjee & Sons v. 
Lonaxfola Municipality (1937) Bom. 
872; 39 Bom. L.R. 835; 171 I. C. 
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ft* JBL respectfully submitted that neither s, 70 nor s. 65 can have any 
application to such cases. S. 70 refers to a set of circumstances 
irt which there could have been a contract ; it has no application to 
a case where there could not have been a contract (g). S. 65 also 
has no application, for it has already been decided by the Privy 
Council in Mohori Bibee's Case (r) that this section does not ap- 
ply where one of the parties to a contract is incompetent to con- 
tract. The parties incompetent to contract are referred to in s. 11 
of the Act. If the Act under which the corporation exists is man- 
datory and requires the contract to be under seal, the corporation 
has no capacity to contract except under seal. In Church v. Im- 
perial Gas Co, (s) Lord Denman said that it was only in that way 
( ie by the use of the seal) that a corporation could express iti 
will or do any act And Rolfe B. in delivering the judgment of 
the Court of Exchequer in Mayor of Ludlow v. Charlton (t) said: 
“ It is quite clear that there was nothing to enable the corporation of 
Ludlow to contract with the defendant otherwise than in the ordi- 
nary mode under the corporate seal." These cases were referred to 
with approval in Young and Co, v. Corporation of Royal 
Leamington Spa ( u ). In view of the decision in Mohori Bibee's 
Case where it was categorically stated of s. 65 that it started from 
the basis of there being an agreement or contract between compe- 
tent parties, and in view of the express provisions of s. 11, it is 
difficult to see how courts in India can apply s. 65 to corporations 
which are disqualified from contracting except under seal. Such 
contracts alleged to be entered into with corporations are neither 
agreements nor contracts within the meaning of those words as de- 
fined in the Contract Act. It is equally difficult to appreciate the 
common sense of enforcing a contract under the provisions of 
ss. 65 and 70 where it is expressly forbidden by the statute governing 
the corporation. 

Nevertheless, the above result is not wholly satisfactory; though 
it may be an accurate statement of the law, a certain sense of in- 
congruity remains. It is worth pointing out that the Legislature 
in England has now repealed the provisions in the Public Health 
Act, 1875, which gave rise to many cases before the English Courts; 
and by s. 266 of the Local Government Act, 1933, all local autho- 
rities may enter into contracts necessary for the discharge of their 
functions. .These contracts must comply with the standing ordgfs 
of the authority, but the other party is not bound to inquire whe- 

660; A.I.R. 1937 Bom. 417; Madura 539. 

Municipality v. Alagirisami (1939) (s) (1838) 6 Ad. & E. 846, 861. 

Mad. 928; A.I.R. 1939 Mad. 957. (/) (1840) 6 M. & W. BIS, 822. 

( q ) Bankey Behari v. Mahendra ( 14 ) (1883) 8 App. Cas, 517, at p. 

(1940) 19 Pat. 739; 188 LC. 772; 525. This case has been referred to 

A.I.R. 1940 Pat, 324. in Leake, Contracts, 8th Ed., p. 445, 

(r) Mdhori Bibee v. Dhurmodas under the general heading dealing 
Ghose (1903) 30 LA, 114; 30 Cal. with capacity of parties. 
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ther they have been complied with; and the contract is valid even ' 8 . 89 . 
though there has been no such compliance. Possibly the Indian 
Legislature may think fit to follow this excellent example. 

At all events, where a contract which fails to comply with the 
statutory formalities is only executory, neither party ean enforce 
performance against the other (v). 

"Any person." — The obligation under this section to restore 
the advantage received under an agreement is not confined to par- 
ties to the agreement, but extends to any person that may have( 
received the advantage (w). A sajadanishin leased the property 
of a kankah and received nazarana for the same. Thereafter a 
Receiver was appointed who avoided the lease. The lessee was 
held entitled to recover the ncusarana from the Receiver on the 
ground that the kankah had benefited from the nazarana and the 
person in charge of the kankah estate was bound to restore the 
advantage received (.r ) . 

Limitation. — Where an agreement is discovered to be void the 
period of limitation for a suit for a restoration of the "advan- 
tage ” under this section runs from the date of such discovery. 

It was so laid down by the Privy Council in Bassu Kuar v. Dhun 
Singh (y). In that case A. agreed to sell his land to B. in con- 
sideration of a debt due by him to B. on accounts stated. B. hav- 
ing declined to complete the purchase, A. brought a suit for speci- 
fic performance, in which it was held that the agreement was un- 
enforceable. B. then sued A. to recover the amount due to him. 

If the suit was regarded as one falling within article 64 of the 
Limitation Act for money due on accounts stated, it was barred 
by limitation under that article. On the other hand, if the suit 
was one for money paid upon an existing consideration which 
afterwards failed, it was within the period of limitation, as it was 
brought within three years from the date of the failure of conside- 
ration. The Privy Council took the latter view, stating that the 
agreement for the purchasing of land was discovered to be void 
when it was decreed to be ineffectual in the suit for specific per- 
formance, and that the consideration therefore failed when the 
decree was made, which imposed an obligation upon A. under this 
section to rettA the consideration money retained by him, and 
conferred a corresponding right on B. to recover the amount within 
three years from the date of the decree. 

" Received any advantage.” — This, it is submitted, dogs not 
include a case where a plaintiff has abandoned an entire contract 
and left unfinished work — buildings on the defendant’s land, for 


(v) Akmedabod Municipality v, 
Wemcmji <1903) 28 Bom. 618. 

(w) Girraj Baksh v. Kasi Hamid 
AH (1886) 9 AM, 340, 347. 

(*) Devi Prasad v. Mehdi Hasan 
(1939) 18 Pat. 654; 186 I.C. 674; 


A.I.R. 1940 Pat. 81. 

(y) (1888) 15 I. A. 211; 11 All. 
47; followed in Udit Narain v. 
Muhammad (1903) 25 All. 618; 
Hingam Lai v. Monro Ram (1894) 
All.W.N. 157, is a similar case. 
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instance — in such circumstances that the defendant Cannot help 
keeping it; for here, in English law, there is nothing to show a 
fresh contract to pay the actual value of what has been done, as 
there would be if the defendant had kept goods which he might 
have returned (a) ; and no reason appears why the same principle 
should not hold in India. 

In England, where a contract becomes impossible of perfor- 
mance by the destruction of the subject-matter or the failure of an 
event or state of things contemplated as the foundation of the con- 
tract to happen or exist (see on s. 56, above), the rule was that not 
only were the parties excused from further performance (a) but 
that they acquired no rights of action, so that each must bear any 
loss or expense already incurred, and could not recover back any 
payment in advance (al). The present section appears to include 
such cases so far as they fall within s. 56, and not to lay down any 
special rule with regard to them. It would seem, therefore, that 
the general rule of this section applies to such cases, and that each 
party is bound to return any payment received. Justice, it is sub- 
mitted, could be most nearly done by treating such payments as 
returnable, but allowing to either party compensation for anything 
reasonably done by him towards performance, whether the other 
party actually derived any advantage from it or not ; but the Indian 
rule will not yield this result, unless indeed the Indian Courts are 
prepared to take the bold step of applying s. 70 to acts done, at the 
time, under a subsisting express contract. But the Law Reform 
(Frustration of Contracts) Act, 1943, passed in consequence of 
the House of Lords decision in the Fibrosa Case (o2), substantially 
overruling the often criticized case of Chandler v. Webster (o3), 
has now brought the English law into harmony with the solution 
suggested above by the authors of this work. 

Agents. — Where on the instructions of a principal an agent 
entered into a transaction with a third party and paid money to a 
third party, it was held that the agent did not become liable to res- 
tore the money to the principal on the agreement being discovered 
to be void, since it could not be said that the agent had received 
any advantage (6). 


66. The rescission of a voidable contract may be 
communicated or revoked in the same 


Mode of communi- 
cating or revoking 
rescission of voidable 
contract. 


manner, and subject to the same rules, 
as apply to the communication or revo- 
cation of a proposal. 


(s) Sumpter v. Hedges [1898] 1 

Q. B. 673, C. A. 

(a) Appleby v. Myers (1867) L. 

R. 2 C.P. 651; Civil Service Co- 
operative Society v. General Steam 
Navigation Co. [1903] 2 K.B. 756 
C.A. ; subject to any express agree- 
ment, Elliott v. Crttichley [1906] A. 


C. 7. 

(nl) Chandler v. Webster [1904] 
1 K.B. 493. 

(«2) [1943] A.C. 32. 

(«3) Supra. 

(b) Harjivanlal v. Radhakison 
(1938) All.L.J. 77; 172 I.C. 330; 
A.LR. 1938 P.C 4. 
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©7. If any promisee neglects or / refuses to afford , 8. ®7. 
die promisor reasonable facilities for 

romJs *6° f to' 8 afford performance of his pron^se, the 

promisor reasonable promisor is excused by such neglect or 
fraLties for perfor- re f usa i as to any non-performance 

caused thereby. 

Illustration. 

A. contracts with B. to repair B.'s house. , 

B. neglects or refuses to point out to A. the places in which his house 
requires repair. 

A. is excused for the non-performance of the contract if it is caused by 
such neglect or refusal. 

Refusal or neglect of promisee. — The illustration is appa- 
rently founded on Makin v, IVatkinson, decided by the Court of 
Exchequer in 1870 (c). There the question was,' in effect, whether 
a covenant by the lessor of a building with the lessee to repair the 
main walls, main timbers, and roofs was to be taken as absolute, 
or as implying that the lessor was entitled to have notice from the 
lessee of any want of repair. The majority of the Court held that 
it must be read as a covenant to repair on notice, as the lessor had 
no sufficient and reasonable means of ascertaining for himself what 
repairs were necessary. Perhaps a case more exactly in point is 
that of an apprentice, whom a master workman has undertaken to 
teach his trade, refusing to let the master teach him. “ It is evi- 
dent that the master cannot be liable for not teaching the appren- 
tice if the apprentice will not be taught ” (d). Conversely, if a 
master undertakes to teach several trades, and gives up one of 
them, the apprentice need not stay with him. “If the master is 
not ready to teach in the very trade which he has stipulated to 
teach, the apprentice is not bound to serve ” (e). 

(c) L.R. 6 Ex. 25. A man stipulates for what he is to 

(d) Raymond v. Minton (1866) be entitled to, not for what be is to 

L.R. I Ex. 244. perform. The term is proper to 

(<) Ellen v. Topp (1851) 6 Ex. Roman law, and is better avoided m 

424, 442 ; 86 R.R. 353. The use of our system, 
the word “stipulated” is incorrect. 
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CHAPTER V, 

Of Certain Relations resembling those Created by 

Contract. 


© 8 , If a person incapable of entering into a con- 
tract, or any one whom he is legally 
bound to support, is supplied by an- 
other person with necessaries suited to 
his condition in life, the person who has 
furnished such supplies is entitled to be 
reimbursed from the property of such incapable per- 
son (o). 


Claim for neces- 
saries supplied to 
person incapable of 
contracting, or on his 
account. 


Illustrations. 


(a) A. supplies B., a lunatic, with necessaries suitable to his condition 
in life. A. is entitled to be reimbursed from B/s property. 

(b) A. supplies the wife and children of B., a lunatic, with necessaries 
suitable to their condition in life. A. is entitled to be reimbursed from B/s 
property. 


/ 

Minors.— -Since the decision of the Privy Council in Mohori 
Bibee v. Dhurmodas Ghose ( b ) it is dear that this section applies to 
minors as well as to persons of unsound mind (see the illustrations) 
and others, if any, disqualified from contracting by any law to 
which they are subject. It is therefore needless to consider the 
doubts expressed in earlier Indian cases. 

“ Necessaries.” — Costs incurred in successfully defending a 
suit on behalf of a minor in which his property was in jeopardy 
are “ necessaries ” within the meaning of this section (c), And 


(a) The application of this sec- 
tion is not excluded by the Punjab 
Court of Wards Act: Umrao Singh 
v. Banarsi Das- Dip Chand A.I.R. 
1927 Lah. 414; 101 LC. 702; Vishwa 
Nath v. Shiam Krishna A.I.R. 
1936 All. 819; (1936) All. L. J. 
1120; 1661. C. 47. 

(b) (1903) 30 I. A. 114; 30 Cal. 
S93. 

(c) Watkins v, Dhunnoo Baboo 
(1881) 7 Cal. 140. In this case the 
suit was brought by an attorney ap- 
pointed by thfe guardian ad litem of 
theNninor to recover his costs from 


the minor. The attorney was engag- 
ed by the guardian, and no question 
was raised whether under the cir- 
cumstances the suit would lie against 
the minor. In Branson v, Appa- 
santi (1894) 17 Mad. 257, it was held 
under similar circumstances that the 
suit would not He. See also Ven- 
kata v. Timmayya (1898) 22 Mad. 
314. In Phalram v. Ayub Khan 
(1926) 49 AH. 52; 98 I.G 657; A. 
I.R. 1927 All. 55, the Court appear- 
ed to have followed the Calcutta 
ruling without being aware of it. 
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$0 arc costs incurred in defending him in a prosecution for daco- 
ity (rf). So also is a loan to a minor to save his property from 
sale in execution of a decree ( e ), 

There are a number of cases in which the question of the lia- 
bility of a Hindu minor for money advanced to him to meet his 
marriage expenses has been considered (/), but a distinction has 
been drawn, it would seem rightly, between the case of male and 
female minors, on the groifnd that the Hindu texts enjoin the mar- 
riage of the latter but not of the former ( g ). It is submitted that 
the passing of the Child Marriage Restraint Act, 1929, (the Sarda 
Act) has also affected the law, since, as pointed out in the Nagpur 
High-Court, a Court of justice can scarcely regard expenditure on $ 
purpose forbidden by law as expenditure on ** necessaries ” ( h ). 
Some of the earlier decisions may not be good law at the present day. 
Moneys spent on obsequies of the father of a minor are not spent 
on “ necessaries ” for the minor within the meaning of s. 68 ; but 
a debt incurred for the purpose by the minor’s guardian may be 
a debt binding on the minor and his estate under Hindu law and 
therefore enforceable against the minor if, after attaining his majo- 
rity, he undertakes to pay it (i). 

As to the definition of necessaries in general, see notes to sec- 
tion 11, under the head “ Necessaries,” above. 


(d) Sham Charm Mai v. Chtna- 
dkry Debya Singh (1894) 21 Cal. 
872. See also S undaraja Ayyangar 
v. Pattanathusami Texrar (1894) 17 
Mad. 306. 

(e) Kidar Nath x . Ajudhia (1883) 
Punj. Rec. no. 185. See also Atma- 
ram v. Hunar (1888) Punj, Rec. 
no. 96. 

(/) Pathak Kali Charan v. Ram 
Deni Ram (1917) 2 Fat.L.J. 627; 
42 I.C. 963; Shrinmasraa v. Baba 
Ram A.I.R. 1933 Nag. 285; 145 L 
C. 350; and not the kss because it 
is part of a larger and otherwise in- 
valid loan: Yadorao v. Chandudas 
(1927) 101 I.C. 254; A.I.R. 1927 
Nag. 196; cp. Regd. Jessore Loan 
Co., Ltd . v. Gopal Hari Chose 
Choudkury (1925) 30 C.W.N. 366; 
94 I.C 159; A. I. R. 1926 Cal. 657. 
Money advanced to the manager of 
a joint Hindu family who was a 
minor at the date of the loan, for 
the marriage of his sister, held to 
he recoverable from the joint family 
property, because of the duty im- 
posed by Hindu law on such a 
manager to provide for the marri- 


age expenses of the female members 
of the family: Nardan Prasad v. 
Ajudhia Prasad (1910) 32 All. 325. 

(g) Tikkilal v. Kamahhand 
(1940) Nag. 632; A.I.R. 1940 Nag. 
327. 

( h ) Ibid Doubts were expressed 
whether the marriage of a young 
man should be considered a ‘neces- 
sary ’ in Sundaram Filial v. Kanda- 
swami Filial A.I.R. 1941 Mad. 387; 
(1941) 1 Mad. L. J. 140, but the 
point was not discussed. 

(i) Bcchu Singh v. Baldeo Prasad 
A.I.R. 1933 Oudh 132; 145 I. C. 
180. Money advanced for Divali 
expenses held not to be for neces- 
saries: Sadasheo Balaji v. Hiralal 
Ramgopal A. I. R. 1938 Nag, 65; 
175 I.C, 149. The two cases cited 
in this note also illustrate the dis- 
tinction between a minor’s liability 
for necessaries and cases where a 
guardian as a manager of an estate 
alienates a minor’s property for the 
benefit of the minor ; see also Gram- 
led v. Tukaram (1941) Nag. 255; 
A.I.R. 1939 Nag. 33, 
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69. A person who is interested 
in the payment of money which another 
is bound by law to pay, and who there- 
fore pays it, is entitled to be reimburs- 
ed by the other (;). 

Illustration. 

B. holds land in Bengal, on a lease granted by A., the zamindaf. The 
revenue payable by A. to the Government being in arrear, his land is adver- 
tised for sale by the Government. Under the revenue law, the consequence 
of such sale will be the annulment of B/s lease. B. to prevent the sale and 
the consequent annulment of his own lease, pays to the Government the sum 
due from A. A. is bound to make good to B. the amount so paid (k ) . 
[As to the date from which time runs for the purpose of limitation in cases 
within this section, see Muthuswami Kavundan v. Ponnayya Kavundan 
(1928) 110 I.C. 613; 51 Mad. 815; A.I.R. 1928 Mad. 820.] 
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Reimbursement of 
person paying money 
due by another in 
payment of which he 
is interested. 


English law. — This section lays down in one respect a wider 
rule than appears to be supported by any English authority. The 
words tf interested in the payment of money which another is bound 
by law to pay ” might include the apprehension of any kind of loss 
or inconvenience, or at any rate of any detriment capable of being 
assessed in money (/). This is not enough, in the Common Law, 
to found a claim to reimbursement by the person interested if he 
makes the payment himself. Authoritative statements in English 
books are much more guarded, for example; 41 If A. is compellable 
to pay B. damages which C. is also compellable to pay B., then A., 
having been compelled to pay B., can maintain an action against 
C. for money so paid, for the circumstances raise an implied re- 
quest by C. to A. to make such payment in his case. In other words, 
A. can call upon C. to indemnify him ” (m). 

It will be observed that the obligation had to be stated as a 
fictitious contract in order to find a place for it within the rules 


(/) Obviously a plaintiff* s claim 
under this section fails if the Court 
concludes that he was really the per- 
son bound to pay : Muhammad 
Habib-ul-Rahman v. Sheonandan 
Singh A. I. R. 1928 Pat. 552; 111 
I.C. 243. 

(k) Faiyasunissa v. Bajranq 
Bahadur Singh A.I.R. 1927 Oudii 
609; 104 I.C. 358, is almost identical 
with this. 

(/) The view propounded in the 
text was adopted by Stanley CJ. in 
Tulsa Kumvar v. Jageshar Prasad 
(1906) 28 All. 563, by the Madras 
High Court in Subramania Iyer v. 
Rungappa (1909) 33 Mad. 232 and 
by the Calcutta High Court in Pan- 


khabativ. Nani Lai (1914) 18 C.W. 
N. 778, 781; 21 I.C. 207; Eastern 
Mortgage &c. Co. v. Muhammad 
Faslul Karim (1925 ) 52 Cal. 914; 90 
I.C. 851; A.I.R. 1926 Cal/385; see 
also Sattya Bhusan v. Krishna 
(1914) 18C.W.N. 1308, 13104311; 
24 I.C. 259; Nagendra Nath Roy v. 
Jugal Kishore Roy (1925) 29 C.W. 
N. 1052, 1053 ; 90 I.C. 281; A. I. R. 
1925 Cal, 1097; Siti Fakir v. Ckand 
Bewa (1928) 32 C.W.N. 1087; 108 
I.C. 46; A.I.R. 1928 Cal 389; 
Muthurakku v. Rakkappa (1914) 26 
Mad. L. J, 66, 70-71; 22 1. C. 9. 

(m) Bonner v. Tottenham* etc.. 
Building Society (1898] 1 Q.B. 16b 
167, per A, L, Smith LJ. 
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of common law pleading. The meaning is thafr C, who did not In S. 69, 

fact ask A* to pay, is treated as if he had done so. In jurisdictions 
where the Old rules of pleading have been abrogated, or were never 
in force, the fiction is superfluous, and the duty may be expres- 
sed, as in this section, in plain and direct terms without any talk 
of an implied request (»). The late Mr. Leake did this in lan- 
guage which has been made authoritative by high judicial approval : — 

“ Where the plaintiff has been compelled by law to pay, or, 
being compelled by law, has paid money which the defendant was 
ultimately liable to pay, so that the latter obtains the benefit of 
the payment by the discharge of his liability, under such circum- 
stances the defendant is held indebted to the plaintiff in the 
amount” ( 0 ). 

Such a right to indemnity arises where one man's goods are 
lawfully seized for another's debt, e.g>, as being liable to distress, 
and are redeemed by the owner; the owner will be entitled to in- 
demnity from the debtor, though he may have exposed his goods 
to the risk of distress by a voluntary act not done at the debtor's 
request or for his benefit { p ), 

But the English authorities do not cover a case where the 
plaintiff has made a payment operating for the defendant's benefit, 
but was not under any direct legal duty to do so, nor where the de- 
fendant was not bound to pay, though the payment was to his ad- 
vantage. The assignee of a term of years mortgaged the premises 
by sub-lease. The mortgagees took possession, but did not pay 
the rent due under the principal lease. The original lessees, who 
of course remained liable to the lessors, had to pay the rent, and 
sued the mortgagees to recover indemnity. It was held that the 
action did not lie (q), for there was no obligation common to the 
plaintiff and the defendant. It was to the mortgagees' interest that 
the rent should be paid, but no one could call on them to pay it. 

This case, it would seem, would be decided in the same way under 
the present section. The words “ bound by law to pay,” as they 
fix the limit of the law in India, mark the point beyond which 

** ~~ n 1 • " 1 ' • ' • -, r .— , T ,-— , > — — — — — *•» 

(») We fail to understand Mukerji ed. p. 46), but the sense is un~ 

J/s dictum in Eastern Mortgage &c affected. 

Co. v. Muhammad Pazlu! Karim (p) Edmunds v. Wallingford 
(1925) 52 Cal. 914, 928 ; 90 IX. 85; (1885) 14 Q.B.D. 811, disapproving 

A . I , R . 1926 Cal. 385, a case com- England v. Marsden (1866) L. R. 1 
plicated by bad pleading and a C.P. 529. The simpler case of a 
groundless charge of fraud. decree-holder who has attached pro- 

( 0 ) Adopted by Cockburn CJ. in perty of his debtor and pays to 
the Ex, Ch., Moule v. Garrett save it from sale in distraint pro- 
(1872)* L, R, 7 Ex. 101, 104, and ceedings is on the same footing; 

Vaughan Williams L.J, in Bonner's Chuni Lai v. Manik Chand (1926) 

Case (supra, note (m) ) (1898) 1 97 IX. 319; A.LR* 1926 All, 745. 

Q.B, 161, at p. 173. The learned (q) Bonner* s Case, supra, note 
author's words ate altered in recent (m). 
editions of Leake on Contracts (8th 

46 
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ft W. the Court of Appeal refused to extend it in England. The ease 
of a second or later mortgagee paying off a prior mortgage to avoid 
a sale is different. He has his remedy under this section, and 
the special rights conferred on him by s, 74 of the Transfer of Pro- 
perty Act do not exclude that remedy (r). 

“ Person : . . interested in the payment of money /’—This 
section only applies to payments made bom fide for the protection of 
one's own interest. A person may be interested in the payment, 
but if in making the payment he is not actuated by the motive of 
protecting his own interest, he cannot recover under this section (j). 
Thus where A. purchases property from B„ but the sale is ficti- 
tious, A. cannot recover from B. money paid by him to save the 
property from being sold in execution of a decree against B. (*)• 
It is otherwise, however, if the sale is bona fide (w). A putnidar 
who makes payments on account of Government revenue due by 
his superior landlord who had failed to pay the same is entitled 
to recover under this section, even though the risk to his putni may 
be remote, provided he had some interest in making the payment (v). 
Payment made by the darputnidar of a share of a putni of the whole 
rent due on the putni to save it from being sold in execution of a 
decree obtained by the landlord in a suit for arrears of rent comes 
within this section, though the suit was brought against some only 
and not all of the putnidars (w)> Similarly, where A/s goods are 
wrongfully attached in order to realise arrears of Government re- 
venue due by B., and A. pays the amount to save the goods from 
sale, he is entitled to recover the amount from B. (x). A Hindu 


(r) Durga Char an Chandra v. 
Ambica Charan Chandra (1927) 54 
Cal. 424; 101 I.C. 130; A.I.R. 1927 
Cal. 393. S. 74 has since been re- 
pealed by the Transfer of Property 
(Amendment) Act, 1929, s. 39. 

(s) See Desai Himatsingji v. 
Bhavabhai (1880) 4 Bom. 643, 652. 
A railway executive engineer has no 
interest in the payment of freight on 
goods under a contract made in his 
name on behalf of the Railway Ad- 
ministration : his proper remedy was 
to refuse delivery: Secy, of State v. 
Rmgaswami & Co. (1927) 106 I.C. 
657; (1927) Mad. W. N. 872. 

(0 Janki Prasad Singh v. B ai- 

de o Prasad (1908) 30 All. 167. 

{u) Subramania Iyer v. Ran - 
gappa (1909) 33 Mad. 232. 

(v) Smith v. Dinonath (1885) 12 
Cal. 213; Bama Sundari Dast v. 
Adhar Chunder (1894) 22 Cal. 28. 
And see Nath Prasad v. Baij Nath 
(1880) 3 All. 66; and Krishno Ka- 


mini Chowdhram v. Gopi Mohnn 
(1888) 15 Cal. 652 (where the point 
actually decided was that cases fal- 
ling within ss. 69 and 70 are cognis- 
able by a Court of Small Causes in 
the Mufassal). Cp. Ajudhia Prasad 
v. Bakar Sajjad (1883 ) 5 All. 400, 
cited in the commentary on s. 70. 
Much more is the mortgagee of a 
share m a mahal purchasing it at a 
sale under a decree obtained by him 
a person interested in the payment 
of arrears of revenue on the whole, 
all the co-sharers being jointly and 
severally responsible therefore under 
the Land Revenue Act : Ram Rattan 
v. Gaura (1930) 122 I.C. 765. 

(tc) Rajani Kanta v. Haji Lai 
(1917) 21 C.W.N. 628 ; 41 I. C. 
242. 

(x) Tulsa Kunwar v. Jageshar 
Prasad (1906) 28 AIL 563; Khushal 
Smgh v. Khawani (1906) All.W.N. 
282; Abid Husain v* Gang a Sahai 
(1928) 113 I. C. 441; 26 AILLJ* 
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reversioner is interested in the payment of arrears of Government S, 89. 
revenue which a Hindu widow is bound to pay in respect of pro- 
perty in which she has a widow's estate, and he is entitled to re- 
cover the same from the widow (y). So also is he interested in 
making a deposit under Order XXI, rule 89, of the Code of Civil 
Procedure, to have a sale in execution of a decree against a Hindu 
widow set aside, the sale being of the entire interest in the pro- 
perty sold and not merely the widow's interest (&). A Hindu 
mother who has incurred expenses for her daughter's marriage 
is entitled to recover the expenses from her husband's co-parce- 
ners. The liability of the co-parceners is clearly one which arises 
under the Hindu law, but it has been said, though not without some 
difference of opinion, that it also arises under this section (a). 

Where A. makes a gift of a portion of land to B. himself undertaking 
to pay the judi in fespect of it, and then makes a gift of th^ rest 
of the land to C. subject to the condition that C. shall pay the judi 
in respect of the whole land, B. is entitled, on failure of C. to pay 
the judi, to make the payment and to recover it from C. (fr). 

It is enough for a person claiming under the provisions of this 
section to show that he had an interest in paying the moneys claim- 
ed by him at the time of payment , Thus moneys paid by a person 
while in possession of an estate under a decree of a Court to pre- 
vent the sale of the estate for arrears of Government revenue may 
be recovered by him under this section, even though the decree may 
be subsequently reversed and he may be deprived of possession (c). 

In the case now cited the Privy Council said : — u It seems to their 
Lordships to be common justice that when a proprietor in good 
faith pending litigation makes the necessary payment for the pre- 
servation of the estate in dispute, and the estate is afterwards ad- 
judged to his opponent, he should be recouped what he has so paid 
by the person who ultimately benefits by the payment if he has 
failed through no fault of his to reimburse himself out of the 

435; A.I.R. 1928 All, 353, The ( b ) Somashastri v, Swamirao 
decision in Chunia v. Kundan Lai (1918) 42 Bom. 93; 43 I. C. 482; 

(1882) All.W.N. 149, 150, where it Chandra Deo v. Srinivasa (1915) 38 

was held that a vendor who had paid Mad. 235, 239; 20 I. C. 445. 

under compulsion arrears of revenue (c) Daks him Mohun Roy v. 
payable by the purchaser was not Saroda Mohun Roy (1893) 20 I. A. 

entitled to recover from the pur- 160; 21 Cal. 142; same principle ap- 

chaser, cannot now be supported, plied, Nagendra Nath Roy v. Jugal 

having regard to the decisions in the Kishore Roy (1925) 29 C. W. N. 

above cases. Cp. note ( p ) above. 1082; 90 I.C. 281; A.I.R, 1925 Cal, 

(y) Satnbasiva v. Seethalakshmi 1097; followed, Siti Fakir v. Chand 
(1909) 19 Mad.L.J. 331. Bewa (1928) 108 I.C. 46; A.I.R. 

(&) P ankhabati v, Nani Lai (1914) 1928 Cal. 389; Bhora Hasari Lai v. 

18 C.W.N. 778. Bhora Saurang La! (1930) 123 I.C. 

(a) V aikuntam v. Kallapiram 335; Jagannath Prasad v. Chumi 

(W00) 23 Mad. 512; (1902) 26 Mad. Lai (1940) All. 580; 191 I.C. 647; 

497; Atha Ranganaikammatl v. Acha A.I.R. 1940 AIL 416. 

Ramanuja (1911) 35 Mad. 728, 737. 




364 


THE INDIAN CONTRACT ACT. 


S. 69* rents ” (d). Conversely, payment of kist made by a person who 
bad obtained a decree for possession of certain lands may be re- 
covered back by him, though the payment may have been made 
when he was not yet put into possession pending an appeal and a 
second appeal (e). Similarly, moneys paid by a mortgagee of a 
putni tenure to save the tenure from sale for arrears of rent pend- 
ing bom fide litigation between him and his mortgagor relating to 
the amount of the mortgage debt may be recovered back under the 
provisions of this section, even though it may be eventually found 
by the Court that the whole of the mortgage debt was, as a matter 
of fact, satisfied before the date of payment (/). In a later case ( g ) 
the plaintiff purchased a putni taluk at a sale held under Regula- 
tion VIII of 1819 at the instance of the zamindar for non-pay- 
ment of rent by putnidars. The sale was set aside in May, 1894, 
in a suit brought by the putnidars for the purpose against the 
zamindar and the plaintiff. The zamindar alone appealed against 
the decision, and pending the appeal the zamindar called upon the 
plaintiff to pay rent that had accrued from April, 1894, to Novem- 
ber, 1894. The plaintiff thereupon paid the rent, and in a suit 
by him against the putnidars it was held that he was entitled to be 
reimbursed the amount by them. The fact that the decision of the 
first Court was in favour of the defaulting putnidars did not affect 
the plaintiff’s right to pay the rent, as it was quite possible that 
that decision might have been reversed on appeal. But a person 
in wrongful possession of land making payment of Government 
revenue is not interested within the meaning of this section ( h ). 
A. agrees to sell land to B. Subsequently A., in breach of the 
agreement, agrees to sell the land to C. B. sues A. and C. for 
specific performance. Pending the suit the land is sold in execu- 
tion of a decree obtained by A.’s creditor against A. B. deposits 
in Court the amount required to be deposited under Order XXI, 
rule 89, of the Code of Civil Procedure, and the sale is thereupon 
set aside, B., having no title in the property and no possession in 


( d ) 21 Cal. 148. Where a debtor 
mortgaged property to the Govern- 
ment to secure a debt, the Govern- 
ment undertaking not to enforce the 
mortgage so long as the debtor per- 
mitted it to deduct certain sums 
from his political pensions and jagirs 
towards the payment of the debt, and 
the Court of Wards which had as- 
sumed charge of his estate was 
allowed by the Government to make 
the deductions and to continue to 
pay off the debt therefrom, it was 
held that the debtor's heirs were 
bound to recoup the Court of Wards 
and that it was immaterial that the 


pensions and the jagirs did not belong 
to the Court of Wards: Qaisar 
Jahan Begam v. Court of Wards 
A.I.R. 1941 Lab. 88; 193 J.C. 829. 

(e) Chinnasamy v. Rathnasaba- 
patky (1903) 27 Mad. 338. 

(/) Bindubashini Dassi v. Haren- 
dra Lai Roy (1897) 25 Cal. 305; 
Sera fat All v. Sheikh Israr AH 
(1917) 22 C.W.N. 347 ; 42 I.G 30; 
Ma Mya May v. Ma Lon A, I. R. 
1933 Rang. 112; 144 IX. 392. 

(g) Rad ha Mad hub Samonta v. 
Sasti Ram Sen (1899) 26 CaL 8*. 

( k ) Binda Kuar v. Bhonda Das 
(1885) 7 All. 660. 
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it at the time of the . payment, was not interested in the payment g 69. 
and he is not entitled to recover it from A. orC. (*). , 

In Ram Tuhul Singh v. Biseswar Lai (/) the Privy Council, in 
dealing with the rights of parties making payments, observed : “ It 
is not in every case in which a man has benefited by the money of 
another that an obligation to repay, that money arises. The ques- 
tion is not to be concluded by nice considerations of what may be 
fair and proper according to the highest morality. To support such 
a suit there must be an obligation express or implied to repay. It 
is well settled that there is no such obligation in the case of a 
voluntary payment by A. of B.’s debt.” Thus a mortgagor who 
voluntarily pays the assessment on land mortgaged by him, fore- 
stalling the mortgagee in possession, who, it is found, was willing 
to pay the assessment as he had done for years past, is not en- 
titled to recover from the mortgagee the amount so paid by him (ft). 
Similarly, payment made by a mortgagee to prevent the sale of 
the mortgaged property in execution of a decree against the mort- 
gagor cannot be recovered from the mortgagor if the mortgage was 
prior to the execution proceedings (/). The Allahabad High Court, 
differing from an earlier opinion of its own (m), has held that “a 
person interested in making the payment ” does not mean that the 
interest should be such as would stand the test of a judicial trial; 
it is sufficient if the person who makes the payment honestly believes 
that his own interest requires that it should be made (n). It iis 
submitted that this is the correct view, at any rate if there are 
reasonable grounds for the belief, even though the belief itself may 
be unfounded. 

Suit for contribution. — It has been assumed in a number of 
decisions that s. 69 applies to suits for contribution, that is, to cases 
where both plaintiff and defendant were liable for the money paid 
by the plaintiff. It is submitted (contrary to the view expressed 
in the last edition of this work) that s. 69 has no application to 
such cases. The section deals with reimbursement and not with 
contribution at all, for the person who is interested in the payment 
of money which another is bound by law to pay “ must be a person 
who is not himself bound to pay the whole or any portion of the 
money.” It was so held by the High Court of Madras thirty years 
ago in Jagapatiraju v. Sadrusmnama Arad ( o ) and the contrary con- 


(»') Nand Kishore v. Paraoo Mian 
(1917) 2 Pat.L.J. 676; 42 I.C. 839. 

(/) (1875) 2 I. A. 131; 23 W.R. 
305; 15 B.L.R, 208; Panehkore v. 
Hari Das (1916) 21 C.W.N. 394, 
399; 34 I.C. 341. 

(ft) Ramckandra Atmaram v. 
Damodar Ramckandra (1899) 1 

Botn.L.R. 371. 

(0 Ram Prasad v. Saiik Ram 
(1882) All.W.N. 210. 


(m) Sumar Singh v. Shib Lai 
(1882) All. W. N. 149. 

(») Munni Bibi v. Triloki Nath 
(1931) 54 AO. 140. See also 

Khushal Singh v. Khawani (1906) 
All.W.N. 282; Tulsa Kunwar v. 
Jageshwar Prasad (1906) 28 All. 
563; Bemasena Rao v. Moray ana 
Raa A. I. R. 1927 Mad. 459; 99 
I.C. 845. 

(o) (1915) 39 Mad. 795. 
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69. tention had been doubted in Calcutta even earlier (p). A view 
similar to that which commended itself to the High Court of Madras 
was definitely accepted by the High Court of Calcutta in Mmindra 
v. Jamahir ( q ) and Jinnah AH v. Fateh AH (r) and has very re- 
cently been re-affirmed in the same Court (r). Decisions which 
have been thought to sustain a different doctrine are, it is sub- 
mitted, incorrect (?)• In none of them does the point appear to 
have been fully argued or the authorities above mentioned to have 
been brought to the notice of the Court («). 

It need hardly be said that a suit for contribution may lie 
in appropriate circumstances, even though s. 69 is not applicable. 
In many cases also s. 70 may be prayed in aid; see notes to s. 70 
under the head “ Compensation,” below' (v). 

“ Money which another is bound by law to pay.” — In Mo- 

thooranath v. Kristokuntar (w), above cited, it was contended that 
this section applied only to cases where the person who is there 
called “ the other ” was personally liable for the debt, and that 
it did not apply where, as in that case, the liability attached to the 
land. The Court overruled this contention and said : — “ It is clear 
from the illustration that that is not the intention of the Legislature. 
The iBustration gives the case of a lessee paying off revenue due 
to Government; but the liability to pay revenue due to Govern- 
ment is not a personal liability of the zamindar, but a liability which 

is imposed upon the zamindar’s land. It is therefore clear that 

<1 


( P ) Futteh Alt v, Gungatinafh Roy 
(1881) 8 £al. 113, at p. 116. 

( q ) 0905) 32 Cal. 643. 

(r) (1911) 15 C.W.N. 332. 

(s) Biraj Krishna v. Puma Chan- 
dra (1939) 2 Cal. 226; A.I.R. 1939 
Cal. 645. 

(0 Ram Lai v. Khiroda Mohmi 
(1913) 18 C.W.N. 113; Prosumo 
Kumar v. Jamaluddin (1913) 18 C. 
W.N. 327 (the head-note in this 
case does not correctly state the 
facts); Be pat Singh v. Sham Lai 
(1931) 10 Pat. 168; 132 I.C. 107; 
A.I.R. 1931 Pat. 234; Ananda 
Kishore v. Panchu Kapali (1934) 61 
Cal. 864; 1S2 I.C. 510; A.I.R. 1934 
Cal. 709. 

(w) This statement is not however 
wholly applicable to two cases decid- 
ed at Nagpur: Mst Mula Bai v. 
Balakdas (1939) Nag. 246; 178 I.C. 
485; A.I.R. 1938 Nag. 459; Amrit 
Waman v. Mahadeo A.I.R. 1940 
Nag. 285; 190 I.C. 594. In the 
first of these two cases some of the 
authorities were cited and the Court 


in a considered judgment accepted 
the view that a person may be inte- 
rested in making the payment not- 
withstanding that he is also liable to 
pay. See also Dori Lai v. patti 
Ram (1911) 8 All.L.J. 622; Batuk 
Nath Mandal v. Be pin Behari Chau - 
dhuri (1912) 16 C.W.N. 975. There 
are undoubtedly two lines of "deci- 
sions in British India which await 
a final determination by a higher 
Court. 

(v) As to contribution between 
joint promisors and co-sureties, see 
ss. 43 and 44, above. 

(w) (1878) 4 Cal. 369, followed 
in Chandradaya v. Bhagab&n (1916) 
23 Cal. L. J. 125; 32 I.C. 200; 
Sarajubala Roy Chaudlmrani v. 
Kamini Kumar Chaudhury A.I.R. 
1926 Cal. 765; 94 I.C. 811; Murli- 
dhar v. Naunihal Singh A.I.R. 1932 
Oudh 222; 138 I.C. 137; Nandan 
Sahu v. Fateh Bahadur (1940) All* 
71; 185 IX. 519; A.I.R. 1940 All* 
104. 



PAYMENT OP MONEY 0UE BY ANOTHER. 367 

that section was intended to include the cases not only of personal 8 . 60 . 
liability, but all liabUSaes to payments for which owners of lands 
are indirectly liable, those liabilities being imposed upon the lands 1 
held by them.” 

“ Bound by law.”— The liability for which payment may be 
made under this section need not be statutory. In a Calcutta case 
cited above (x) it was argued that the words “bound by law” 
restricted the section to liabilities created by some statute, such as 
liabilities to pay revenue, but excluded liabilities which arose out 
of contracts by parties. The Court declined to uphold this con- 
tention and observed : “ That would be putting on the section far 
too narrow a construction, because it was no doubt intended to in- 
clude such a case as a lessee paying rent to the superior landlord 
for which the intermediate lessee was liable under a covenant.”- 
“ Bound by law ” means that the defendant at the suit of any 
person might be compelled to pay (y). 

An action to recover money paid is not maintainable under 
this section unless the person from whom it is sought to be re- 
covered was bound by law to pay it. Thus revenue due on land 
owned by one who is not the registered holder is not money which 
such an owner is bound to pay under the Madras Revenue Re- 
covery Act, 1864, though it may be to his interest to do so, and 
the registered holder voluntarily paying such revenue cannot re- 
cover it under this section ( z ). Similarly, payments made by a 
second mortgagee to save the mortgaged property from sale in exe- 
cution of a decree for rent obtained by the zamindar against the 
mortgagor under the Bengal Tenancy Act, 1885, cannot be recover- 
ed by him from the first mortgagee, as the latter is not bound 
under s. 69 of that Act to pay the rent due by the mortgagor to 
the zamindar (a). And where the income-tax authorities assessed 
the widow of a deceased Hindu in respect of outstanding form- 
ing part of the estate of the deceased, notwithstanding remonstran- 
ces on her part that the outstandings had not come to her, but 
had been bequeathed under the will of the deceased to the de- 
fendants, and the widow paid the tax, it was held that she could 


(x) Mothooranath v. Kristokumar 
(1878) 4 Cal. 369, 373; Anqne Lai 
v. Sidh Gopal A.I.R. 1940 All. 
214; (1940) All.L.J. 320; 189 I.C. 
60. 

(y) Rasappa Pillai v. Doratsami 

Reddiar (1925) 90 I.C. 545; 49 

Mad. L. J. 88; A. I. R. 1925 Mad. 
1041. It is not easy to understand 
how any other view could ever have 
been propounded in a Court of law. 

(•O Boja Sellappa Reddi v. Vrid- 
hachala Reddy (1907) 30 Mad. 35; 


Subratnania v. Mahalingasami (1909) 
33 Mad. 41; Puthempurayal v. 
M angahsseri (1912) 24 Mad. L. T 
548; IS I.C. 262. 

(a) Gangadas v. Joggendra (1907) 
11 C.W.N. 403. So a person hold- 
ing over in trespassory occupation 
of land after he has sold his inte- 
rest therein is not “bound by law” 
to pay the zemindar’s dues; Payida 
Ramakrishnayya v. Barrey Naga- 
rasu A.I.R. 1926 Mad. 182; 91 I.C 
608. 
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ft, €8. not recover the amount from the defendants under this section, 
for the defendants, not bang the parties'* assessed, were not 
"bound by law” to pay the tax (b). Again, A. mortgaged his 
interest in a patni taluk to K. A. then sold his interest in the 
"taluk to B., who got his name registered in the zamindar’s books 
in place of A. Subsequently the zamindar threatened to sell the 
taluk for arrears of rent, whereupon K. paid the amount to save 
his interest in the taluk. K. then sued B. to recover the amount 
from B. B. contended that he was only a benamidar for A., and 
that he was not, therefore, bound to pay the rent. But this con- 
tention was overruled, and it was held that, B. having held him- 
self out as purchaser, he was prima facie bound to pay the rent, 
and that K. was entitled to recover the amount from him under 
this section (c). Where the beneficiaries filed a suit against two 
mutamdlis and obtained satisfaction of the decree from one of them 
who had the funds in his own hands, it was held that in the cir- 
cumstances he was only paying what he himself was bound to pay 
and that he could not therefore claim contribution from his co- 
mutawalli (d). 

Purchase of property subject to payment of encumbran- 

ces.‘«*4A person purchasing property subject to a charge is alone lia- 
ble to' pay it off, and he is not therefore entitled to recover the 
amount paid by him from the person originally liable in respect 
thereof. Thus the purchaser of a patni taluk at a sale in execu- 
tion of a decree against the holder thereof is bound by law to pay 
all arrears of rent due to the zamindar at the time^of sale. If the 
purchaser pays the arrears to save the taluk from sale at the in- 
stance of the zamindar, he cannot recover the amount from the 
patnidar, though the patnidar enjoyed the profits of the patni dur- 
ing the period for which the rent had become due ( e ). Similarly, 
a person who buys immovable property subject to a charge for 
maintenance in favour of a widow cannot recover from the vendor 
maintenance money paid by him to the widow to save the prbperty 
from sale at the instance of the widow (/). A puisne mortgagee 
who bought the mortgaged property in execution of his own decree 
and thereafter redeemed a prior mortgage cannot claim from the 
mortgagor the sum paid by way of redemption, since after the 
puisne mortgagee’s purchase of the property, the mortgagor’s in- 


(b) Raghavan v. Alamelu Ammal 
(1907) 31 Mad. 35. 

(c) Utnesh Chandra Banerjee v. 
Kkulana Loan Company (1907) 34 
Cal. 92. 

(d) Muhammad Qulikhan v. Mst. 
Mubarak A. I. R. 1935 All. 758; 
(1935) All.L.J. 503; 154 I.C. 716. 

(e) Manindra Chandra Nandy v. 


Jamahir Kumari (1905) 32 Cal. 643. 
Compare Kishan Lai v. Megh Singh * 
(1901) All.W.N. 37; Ranglal Sahu 
v. Kali Shanker Sahai (1923) 2 Pat. 
890 ; 77 I.C. 73; A.I.R. 1924 Pat. 
235. 

(/) Mangalathammal v. Narayana- 
swami Aiyar (1907) 17 Mad.L.J. 
250. 
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terest was extinguished and he is therefore no longer a person 8s. 69* 70* 
** bound by law to pay ” ( g ). 

Payment must be to another person. — This section applies 
only where one person pays to another money which a third party 
is bound to pay. In Secretary of State for India v. Fernandes ( h ), 
there was certain land in South Canara which was held by the 
•Government at a certain rent as mulgaindar (permanent tenant) 

Under a mulgar (landlord). Arrears of revenue were due from 
the mulgar to Government, and the Government, to prevent the land 
from being sold for the arrears, paid as mulgaindar or rather re- 
tained the arrears due to itself. It was held that, having made 
the payment to itself, the Government could not recover the sum 
from the mulgar under this section. 

Remedies against wrong-doer. — Neither this section nor 
a. 70 refers in any way to remedies against wrong-doers (i). 

Other remedies. — It seems rather superfluous to add that they 
do not exclude any such claims to contribution as may arise out 
■of express or tacit agreements for indemnity (/). 

VO. Where a person lawfully does anything for 

Obligation Of per- another person, or delivers anything to 
son enjoying benefit him, not intending to do so gratuitously, 
of non-gratuitous act. anc j suc } 1 other person enjoys the bene- 
fit thereof, the latter is bound to make compensation to 
the former in respect of, or to restore, the thing so done 
or delivered. 

Illustrations. 

(a) A., a tradesman, leaves goods at B.’s house by mistake. B. treats 
the goods as his own. He is bound to pay A. for them. 

(b) A. saves B.’s property from fire. JK is not entitled to compensation 
from B. if the circumstances show that he intended to act gratuitous!} . 

[A. furnishes supplies for Government service to the order of an officer 
who has not authority for the purpose. The supplies are in fact accepted 
and used. A. can recover the value from the Secretary of State according 
to the market rates: Secy, of State v. G . T. Sarin & Co. (1929) 11 Lah. 

375. The facts were complicated but the point of law simple when the facts 
were ascertained.] 


Non-gratuitous act done for another. — This section goes far 
beyond English law (k). By the Common Law, if goods, work, or 


(g) N and an Sahu v. Fateh Baha- 
dur (1940) All. 71; 186 I.C. 519; 
A.I.R, 1940 All. 104. 

(h) (1907) 30 Mad. 375. This 
was not the only disputable point, but 
the case was disposed of on it. 

(»), Kanhaya Lai v. National Bank 


of India (1913) 40 I. A. 56, 66 , 40 
Cal. 598. 

(;') See Be joy Kumar Sen v. 
Kusum Kumari Debt (1928) 33 C. 
W.N. 221. 

(k) This was recognised in farao 
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* anything valuable be offered in the way of business and not as a 
gift, the acceptance of them is evidence of an agreement — a real, 
not a fictitious, agreement, though it need not be expressed in words 
— to pay what the consideration so given and taken is reasonably 
worth. A man is not bound to pay for that which he has not the 
option of refusing. Under this section it would seem that who- 
ever finds and restores lost property, apart from any question of a 
reward having been offered, is entitled to compensation for ; hj» 
trouble if he did not intend to act gratuitously. This is certainly 
not the Common Law rule. Illustration (b) is in accordance, no 
doubt, with English law, so far as the negative result goes; but 
the only real analogy is to be found in the maritime law of sal- 
vage and in some other very rare cases depending on the same 
principle. The case of illustration (a) would be decided in the 
same way, but not quite for the same reason. Either B. has ac- 
cepted the goods, in which case he cannot be heard to say that 
they were not intended for him, or he has dealt with them as a mere 
trespasser, in which case he is liable for their value as damages. 
This does not apply to the rare but possible case of B. honestly 
thinking that the goods came from X., of whom he intended to 
buy such goods. Such a case may well be within the present sec- 
tion, but by the Common Law B. is not liable to A. for the price 
of the goods (/). 

“ Certainly, there may be difficulties in applying a rule stated 
in such wide terms as is that expressed in section 70. Accord- 
ing to the section it is not essential that the act shall have been 
necessary in the sense that it has been done under circumstances 
of pressing emergency, or even that it shall have been an act neces- 
sary to be done at some time for the preservation of property. It 
may therefore be extended to cases in which no question of sal- 
vage enters. It is not limited to persons standing in particular 
relations to one another, and, except in the requirement that the 
act shall be lawful, no condition is prescribed as to the circumstan- 
ces under which it shall be done” ( m ). “The terms of [this 
section] are unquestionably wide, but applied with discretion they 
enable the Courts to do substantial justice in cases where it would 
be difficult to impute to the persons concerned relations actually 
created by. contract” («). The section ought not to be so read 
as to justify the officious interference of one man with the affairs 
or property of another, or to impose obligations in respect of ser- 
vices which the person sought to be charged did not wish to have 
rendered (o). Thus a person who starts a litigation for the appoint- 

Kiumari v. Basanta Kumar Roy Mad. 88, 91, 

(1905) 32 Cal. 374, 377. («) Sue hand v. Balaram (1910) 

(/) Boulton v. Jones (1857) 2 H. 38 Cal. 1; 6 I.C. 810. 

& N. 564; 115 R.R. 695. (o) Damodara Mudaliar v. Sec- 

(m) Damodara Mudaliar v. 3 c ere- retary of State for Itidio (1894) 18 
tary of State for India (1894) 18 Mad. 88, at p. 93; Muthu Roman 
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ment of a guardian to a minor is not entitled to the expenses of S. 
such litigation from the minor or his estate { p ). But its applica- 
tion is not excluded merely because the thing done was for the 
plaintiff’s benefit as well as the defendant’s ( 9 ). 

A minor is not liable to a suit under s. 70. The reason for 
this has been stated to be that, if he cannot be sued on an express 
contract, neither can he be sued on an implied one; and s. 70 is 

of a fasciculus of sections dealing with what the Act calls 
'* certain relations resembling those created by contract/’ Apart 
from this, it is clear that any other construction would make s. 68 
redundant and s. 11 to a great extent nugatory. So a Full Bench 
of the High Court of Patna have held in Bankey Behari v. Mahcn- 
dra Prasad (r). 

An equitable principle resembling that of this section is re- 
cognised in the English law of partnership and companies. Where 
money has been borrowed by one partner in the name of the firm, 
but without the authority of his co-partners, and applied in paying 
debts of the firm, the lender is entitled to call on the firm for re- 
payment of the amount so applied ( s). The rule is treated as some- 
what peculiar and is not likely to be extended. 

The rule laid down in this section was suggested by the notes 
to Lampleigh v. Braihwait ( t ), and perhaps indirectly by the Roman 
law (u) (see Whitely Stokes, Introduction to Contract Act, at 
p. 533). 

It is superfluous to add that the section does not apply where 
an act is done by one person at the express request of another. 
Thus if a client engages a pleader to act for him in a case, and 
if no fee is fixed, the pleader is entitled to reasonable remunera- 
tion not under this section, but becomes the request implies a pro- 
mise to pay such remuneration (v). 

Compensation. — By this section three conditions are required 
to establish a right of action at the suit of a person who does any- 


v. Chitma Vellayan (1916) 39 Mad. 
965, 970 ; 33 I.C. 508; Muthayya 
Cketti v. Narayanan Chctti (1927) 
109 I.C. 101. See also on " Gra- 
tuitously” Ajudhia Prasad v . 
Bakar Sajjad (1883) 5 All. 400; 
Bama Sundari I)asi v. Adhar Chun - 
der Sarkar (1894) 22 Cal. 28; Natku 
v. Balwantrao (1903) 27 Bom. 390, 
393; Suraj Baku v. Hashmi Begam 
(1918) 40 AIL 555; 47 I.C. 903. 

(/>) Ram Das v. Ram Babu A. 
I.R. 1936 Pat. 194; 158 I.C. 25. 

(q) Meenakshisundara v. Veerap- 
pa (1925) 92 I.C. 838; (1926) Mad. 
W.N. 4 (repair of irrigation chan- 
nel, after notice, by one of two ripa- 
rian owners) ; but see Tangya Fala 


v. Trimbak Daga (1916) 40 Bom. 
646; 35 I.C. 794. 

(r) (1940) 19 Pat. 739; 189 I.C 
772; A. I.R. 1940 Pat. 324. 

( s ) Lindley, Partnership, 10th ed. 
251 ; cp. Partnership Act, 1890, 5. 24, 
sub-s. 2. 

(/) 1 Sm.L.C. 

(v) Per Cur . in Damodara Muda- 
liar v. Secretary of State far India 
(1894) 18 Mad. 88, 91. 

( v ) Sibkisor Chose v. Month 
Chandra (1915) 21 CaLLJ. 61S: 29 
I.C. 453. The decision in Nathmal 
v. Sanitation Panchayat Committee 
A. I.R. 1935 Nag. 242; 160 I.C. 
301 cannot be correct. 
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tt|ing for another: (1) the thing must be -done lawfully; (2) it 
must be done by a person not intending* to act gratuitously 
(3) the person for whom the act is done must etijoy the benefit 
of it (w). Thus in Damodara Mudaliar v. Secretary of State for 
India (x) eleven villages were irrigated by a certain tank, some 
of .which were zamindari villages, and others were held under Go- 
vernment. The Government effected certain repairs necessary for, 
the preservation of the tank, and it was found that they did not iff* 
tend to do so gratuitously for the zamindars, and that the latter 
had enjoyed the benefit thereof.. The zamindars were under the 
circumstances held liable to contribute to the expenses of the re- 
pairs (y). Similarly, where a notice was issued upon the owners of 
a hat by the municipality to effect certain improvements, intimat- 
ing that failure to comply with the notice would lead to a withdrawal 
of the license granted for holding the hat, and one of the co-sharers 
effected the required improvements, it was held that he was en- 
titled to compensation from the other co-sharers (a). Upon the 
same principle, where a mortgagee threatened to sell the land mort- 
gaged to him, and one of the co-sharers paid up the mortgage debt 
to prevent the property from being sold, it was held that he was 
entitled to compensation from the other co-sharers (a). A mort- 
gagee of immovable property can recover from the mortgagor pay- 
ments made by him for road and public works cesses payable by 
the mortgagor ( b ). And so where the holder of an inam within a 
zamindari takes for his benefit Government water, and the zamin- 
dar, who is liable in the first instance to pay to the Government the 
cess for the water so taken, pays the same, he can recover th^ 
amount of cess so paid from the inamdar (c). Similarly when one 
of two joint tenants pays the whole rent to the landlord, he i$ 
entitled to compensation from his co-tenant (d). So also where 
persons have a raiyati holding and pay the decretal amount against 


(tv) Damodara Mudaliar v. Sec- 
retary of State for India, supra , 
note («) ; Ran jam Kant v, Rama 
Nath (1914) 19 C.W.N. 458, 460 ; 
27 I.C. 56. 

(x) Supra. 

(y) It was not found in the ca*e 
that there was any request express 
■or implied on the part of the zamin- 
dars to the Government to execute 
the repairs, though the Court ex- 
pressed the opinion that if the facts 
were properly ascertained a request 
might have been implied: see 18 
Mad. 88, at p. 90. See also Saptha- 
rishi v. Secretary of State for India 
(1915) 28 Mad.L.J. 384, and Sri- 
rama Raja v. The Province of 
Madras ■ (1943) Mad.W.N. 6. See 


commentary on the section under 
“ For another person”, below. 

(<?) Jarao Kutnari v. BasarUa 
Kumar Roy (1905) It Cal. 374. , 

(a) Khairat Husain v. Haidri 
Begatn (1888) All.W.N. 10. It is, 
however, different, if the person de- 
positing tlie amount has no interest 
in the property at all: Yogambal v. 
Naim Pillai (1909) 33 Mad. 15. 

(b) Upendra Chandra M it ter v. 
Tara Prosanna Mukerjee (1903) 30 
Cal. 794. 

(c) Rajah of Venkatagm v. Vudu~ 
tha Subbarayudu (1907) 30 Mad. 
277. 

( d ) Nirdosh v. Jakarta (1914) 20 
Cal.L.J. 492; 27 I.C. 334. 



" lawfully/' 373 

the tenure holders in order to save the property from sale, they are S. 70, 
entitled to compensation from the tenure holders (e). And where 
one of the two mortgagors paid off the mortgage amounts to save the 
property from sale, he was held entitled to compensation from his' 
co-mortgagor (/). But where the plaintiff had a seven-eighths 
share in the property and the defendant only one-sixteenth and 
the plaintiff had incurred expenses for repairs Avithout consulting 
the defendant it was held that he was not entitled to compensation 
in the absence of proof that the defendant was in a position, after 
the execution of the repair works, to exercise the option whether 
or not to avail himself of the benefit (g).' ' ' r 

Neither this section nor s. 69 affects the claim for contribution 
under s. 82 of the Transfer of Property Act, 1882 ( h ). 

“ Lawfully/' — By the use of the word “ lawfully ” in this sec- 
tion the Legislature had in contemplation cases in which a person * 
held such a relation to another as either directly to create or reason- 
ably^ to justify the inference that by some act doite for another 
person the person doing the act was entitled to look for compensation 
to the person for whom it was done ( i ). Thus where a person 
managed the estate of his wife and his sisters-in-law and was under 
the impression that he would receive remuneration for his ser- 
vices, he^was entitled to claim reasonable compensation (/). The 
word “ lawfully ” in this section is not mere surplusage/ On the 
contrary, it is submitted that 'it is of the essence of the section. 

It must be considered in each individual case whether the person 
who made the payment had any lawful interest in making it ; if not, 
the payment cannot be said to have been made lawfully ( k ). A 
payment made by a person fraudulently and dishonestly with the 
intention of manufacturing evidence of title to land which belonged 
to the defendant, and to which he knew he had no claim, is not 
lawful within the meaning of this section (/). In such a case 


( e ) Abdul Aziz v. Rahimullah A. 
I.R. 1934 Cal. 667; 38 C.W.N. 
554; 152 I.C. 167. 

(/) Babu Bkagwati v, M aiymi 
Murat (1931) 10 Pat. 528; 134 I.C. 
139; A. I.R. 1931 Pat. 394; a closel> 
reasoned judgment, in which the 
Authorities are discussed at length. 

(g) Lakshmanan v. Arunachalam 
A. I.R. 1932 Mad. 151; 135 I.C. 
590. 

( h ) Jagapatiraju v. Sadrusannama 
Arad (1916) 39 Mad. 795; Km - 
chitkapatham v. Palamalai (1917) 
32 Mad.LJ. 347, 352. 

(t) Chedi Lai v. Bhagwan Das 
(1S88) 11 All. 234, 243; see Gordh- 
attlal v. Durbar Sri Surapnaiji 


(1902) 26 Bom. 504, 518 \ Raghu- 
nath Abaji v. Lahanu A. I.R. 1931 
Bom. 39; 32 Bom.L.R. 1376; 128 
I.C. 907. 

(/) Palanivelu v. Neelavathi A. 
I.R. 1937 P.C. 50; 39 Bom.L.R. 
720; 167 I.C 5. 

(k) Panchkore v. Hart Das (1916) 
21 C.W.N. 394, 399; 34 I.C. '341. 
A reversioner expectant on the 
death of a Hindu widow has no 
such interest: Gopeshwar Bancrjee 
v. Brojo Sundari Devi (1922) 49 Cal. 
470; 67 I.C. 470. 

(/) Desai Himatsingji v. Bhava- 
bhai (1880) 4 Bom. 643, 653.* See 
Also Jinnat Alt v. Fateh' Alt ]( 191 1 J 
15 C.W.N. 332, 334, 335/ WRere 
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8 . 70 . it is clear that the payment could also not be regarded as having 
been made for the defendant. Again, a payment made even in good 
faith as part of a transaction the other party was not competent to 
authorise is not lawfully made for this purpose ( m ). Similarly, 
where a purchaser of property, the sale being fictitious and so found 
by the Court in a previous litigation, paid the amount of a decree 
obtained by a thir&party against his vendor to prevent the property 
from' being sold in execution, it was held that the payment was 
not “ lawfully ” made, and that the purchaser could not recover 
it from the vendor (n). A payment in satisfaction of a decree, by 
a person who is a party to the decree and is bound thereby, is a 
payment made " lawfully” within the meaning of this section (o). 

x Persons incompetent to contract. — This section does not ap- 
ply to persons who are incompetent to contract. The section refers 
to circumstances in which the law implies a promise to pay, and 
where there could not have been a legally binding contract, a promise 
to pay cannot be implied ( p ). 

u Does.’* — This expression includes payment of money. It 
must not be supposed that because s. 69 provides for the case of 
payment of money, therefore the present section excludes that case. 
There may be cases in which a person who is bound to pay a cer- 
tain sum of money would not necessarily be benefited by its pay- 
ment by another. Those cases would fall under s. 69, for benefit 
received by the payment of money is one of the conditions neces- 


a person gained possession of pro- 
perty under a forged will and while 
so holding it made several payments, 
such payments were held not to be 
lawful: Saradamba v. Pattabhi- 
ramayya (1930) 53 Mad. 952; 129 I. 
C. 463; A.I.R. 1931 Mad. 207. 

(m) in other words, this section 
cannot be used to hold the promisor 
in a void agreement liable as on a 
quasi-contract, see Punjabhai v. 
Bhagwandas (1928) 53 Bom. 309; 
117 I.C. 518. 

(n) Janki Prasad Singh v. Bat- 
deo Prasad (1908) 30 All. 167. In 
this case the Court thought that the 
payment was possibly made with 
some sinister object; Panchkori v, 
Haridas (1916) 21 C.W.N. 394; 34 
I.C. 341; Contrast Murlidhar v. 
Bhikhi (1885) All.W.N. 219; Mo - 
har Singh v. Sher Singh (1883) 
Punj. Rec. no. 42. A later case 
of this class is Mukat Nath v. Shyant 
Sunder Lai (1929) AU.L.J. 801 
(payment off of incumbrance as 
part of transaction otherwise invalid, 


facts not clearly given) ; cp. Kundm 
Lai v. Bhikhari Das (1929) A11.L.J. 
333 (hundis not properly stamped). 
In an Allahabad case it has been held 
that a decree-holder who has pur- 
chased the zamindari shares of the 
judgment-debtor in execution of a 
decree and who pays arrears of 
revenue due under the United Pro- 
vinces Land Revenue Act, 1901, is not 
entitled to reimbursement from the 
judgment-debtor, as under s. 142 of 
that Act the purchaser is not bound 
to pay the arrears: Chedi Lai v. 
Insar Begam A.I.R. 1934 All. 712; 
151 I.C. 351. 

(o) Serafat Ali v. IssanAli (1918) 
45 Cal. 691; 42 I.C, 30. 

(ft) Shahbae Khan v. Bhangi 
Khan A.I.R. 1931 Lah. 344; 135 
I.C. 177; Nathibai v. Wailaja 
(1937) Nag. Ill; 169 I.C, 675; A. 
I.R. 1037 Nag. 330; Bankey Behari 
v. Mahendra Prasad (1940) 19 Pat. 
739; 188 I.C. 772; A.I.R. W0 Pat 
324 (F,B.). 
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sary to the application of this section (q). In a recent Full Bench 
case in the Allahabad High Court, a contrary view has been taken 
and it has been held that the words “ lawfully does anything ” do 
not mean payment of money (r). 

44 For another person/’ — The principle underlying this section 
was adopted in a Calcutta case (s) decided in 1881, but without 
any Reference to the Contract Act. In that case the plaintiffs, bona 
fide believing that they were the owners of a four annas share and 
that the defendants were the owners of the remaining twelve annas 
share in a putni, paid to the zamindars their share of the revenue. 
In a suit between the parties it was declared that the plaintiffs had 
no share in the putni, and that the defendants were entitled to the 
whole of it. Subsequently the defendants paid to the zamindars 
the revenue on the twelve annas share only, availing themselves of 
the payment by the plaintiffs. It was held that upon those facts 
the plaintiffs were entitled to recover from the defendants the 
amount paid by them, on the principle that “ where a payment is 
made by one person for the benefit of another, and that other 
afterwards adopts that payment and avails himself of it, the sum 
becomes money paid for his use/’ But payment made against 
the will of the defendant and in the course of a transaction which 
in one event would have turned out highly profitable to the plain- 
tiff and extremely detrimental to the defendant could not be said to 
have been made for the defendant, though in the event which took 
place it may have proved beneficial to him ( t ). Similarly, pay- 
ment of revenue by the plaintiff while in wrongful possession of 
the defendant's land and for his own benefit and his own account 
could not be recovered under this section (u). And it has been 
held that if A. is assessed by the income-tax authorities and pro- 
tests that B. is the party properly liable, but pays the tax, A. can- 
not recover the amount from B., for A. cannot be said to have 
made the payment u for ” B. (v). It is quite clear that where 
the object of the payment is to benefit the plaintiff himself, the pay- 
ment cannot be said to have been made “ for" the defendant (w). 
Where the defendant derives no benefit from the work done, dearly* 
there is no room for the application of s. 70 (x). 


(g) Smith v. Dinonath (1885) 
12 Cal. 213, 217; Desai Himatsingji 
v. Bhavabhai (1880) 4 Bom. 643; 
Nath Prasad v. Baij Nath (1880) 3 
All. 66; Nobin Krishna Bose v. Mon 
Mohun Bose (1881) 7 Cal. 573. 

(r) Sheo Nath Prasad v. Sarjoo 
Nonia (1943) All.L.J. 189; A.I.R. 
1943 All. 220. 

(s) Nobin Krishna Bose v. Mon 
Mokm Bose (1881) 7 Cal. 573; 
Smith v. Dinomth (1885) 12 Cal. 
213; Upendra Chandra v, Tara 


Prosanna (1903) 30 Cal. 794. 

(t) Ram Tuhul Singh v. Bisesivar 
Lai (1875) 23 W.R. 305; 15 B.L. 
R. 208; L.R. 2 I.A. 131. 

(w) Binda Kuar v. Bhonda Das 
(1885) 7 All. 660. 

( v ) Raghavan v. Alamelu Ani- 
mal (1907) 31 Mad. 35. 

(tv) Taitgya Fala v. Trimbak 
Daga (1916) 40 Bom, 646, 651; 35 
I.C. 794. 

(x) Radhakrishna Iyer v. Secre- 
tary of State A.I.R. 1936 Mad. 930. 


S. 70. 
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iS. 70* It does not seem to have been appreciated in later cases that 

the decision of the Madras High Court in Damoctara Mudaliar v. 
Secretary of State for India ( y ) does not lay down any general 
rule to the effect that, if two persons are interested in a certain 
thing being done and one of them does it, he can recover under 
s. 70 the proportionate share of the expenses incurred in its per- 
formance from the other who has benefited by it. The question 
whether the act is done for another is one of fact in each case: 
Sampath v. Rajah of Vcnkatagiri (z). In a later Madras case 
it was laid down by Munro and Sankaran Nair JJ. that s. 70 does 
not apply when the party sought to be made liable for compensa- 
tion had no option but to enjoy the benefit: Yogambal v. Naina 
Pillai (a), followed in Chengalroya Reddi v. Udai Kavour {b)> 
This decision has been dissented from by the High Court of 
Calcutta in Jog Narain v. Badri Das ( c ) and the High Court of 
Allahabad in Dori Lai v. Patti Ram ( d ) and even by the High. 
Court of Madras in two later decisions : Chandra Deo v. Srinivasa - 
charlu (c) and Saptharishi v. Secretary of State for India (/). 
There thus appear to be two distinct lines of decisions on the point, 
one in favour of accepting the view that the word “ enjoys ” used 
in the section must be construed as “ accepts and enjoys ”, and the 
other holding that such a construction is not warranted by the 
language of the section and that the courts in India should not im- 
port into it restrictions taken from English decisions. The trend 
of the later Madras decisions ( g ), however, seems to be in favour 
of the first of these interpretations, though in a very recent case 
Srirama Raja v. The Province of Madras (h), a Full Bench of the 
High Court did not attempt to decide between them, and being of 
opinion that the facts in the case were indistinguishable from' Sap- 
tharishi v. Secretary of State for India followed the decision in that 
case leaving the broader issue still in doubt. It is respectfully sub- 
mitted the first line of decisions indicated above embody the more 
correct view. 

The expression “ another person ” includes a caste. Thus 
where property belonging to a caste is attached in exception of a 
decree, and a member of the caste pays to the decree-holder the 
amount due to him under the decrees to save the property from 


(y) (1894) 18 Mad. 88. 

(s) A.I.R. 1931 Mad. 51; 129 1. 
C 828 

(a) (1910) 33 Mad. IS. 

( b ) A.I.R. 1936 Mad. 752. 

(c) (1912) 16 Cal.L.J. 156; 13 
I.C. 144. 

(d ) (1911) 8 All.L.J. 622. 

(e) (1915) 38 Mad. 235. 


(/) (1915) 28 Mad.L.J. 384. 

(ff) Raja of Pithapuram v. Secre- 
tary of State for India (1914) 25 
I.C. 738; Sampath v. Rajah of 
Venkatagiri A.I.R. 1931 Mad. 51; 
129 I.C. 828; Lakshmanan v. Aru- 
mchalant A.I.R. 1932 Mad! 151; 
135 I.C. 590. 

(h) (1943) Mad.W.N. 6. 
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sale in execution, he is entitled to be reimbursed out of the caste 8&. 70-72* 
property (i). 

Remedies against wrong-doer.— Neither this section nor s. 69 
refers in any way to remedies against wrong-doers (/). 

71 . A person who finds goods belonging to an- 
other and takes them into his custody, 

finder of n goods y °* * s su ^J ect to the same responsibility as 
a bailee. 

Liability of finder. — The position of a finder in English law, 
especially with regard to the possibility of his stealing the thing 
found, has been the subject of many and subtle distinctions. It 
does not appear useful or desirable to say anything of them here, 
as it was plainly the object both of the Penal \ Code and of the 
Contract Act to get rid of them. Any one who is curious in the 
matter may be referred to the late Mr. Justice Wright's full dis- 
cussion of it in relation to the law of theft ( k ). 

The Indian Penal Code (s. 403, Explanation 2) provides as 
follows : — 

“ A person who finds property not in the possession of any 
other person, and takes such property for the purpose of protecting 
it for, or of restoring it to, the owner, does not take or misappro- 
priate it dishonestly, and is not guilty of an offence; but he is guilty 
of the offence above defined [criminal misappropriation of property], 
if he appropriates it to his own use, when he knows or has the 
means of discovering the owner, or before he has used reason- 
able means to discover and give notice to the owner and has kept 
the property a reasonable time to enable the owner to claim it. 

“ What are reasonable means or what is a reasonable time 
in such a case, is a question of fact. 

" It is not necessary that the finder should know who is the ** 
owner of the property, or that any particular person is the owner 
of it: it is sufficient if, at the time of appropriating it, he does 
not believe it to be his own property, or in good faith believe 
that the real owner cannot be found." 

As to the definition of “ bailee " see s. 14-8, below. 

f 72 . A person to whom money 

Liability of person , , * . .. ' 

to whom money is has been paid, or anything delivered, 

ed! by mistale d or V un- by mistake or under coercion, must re- 
der coercion. pay or return it. 

„ „ ^ 

(0 %hicoobai v.. Hariba (1918) 56, 66 ; 40 Cal. 598; 18 I.C. 949. 

42 Bom. 556 ; 42 I.C. 9. (k) Pollock and Wright on Pos- 

0) Kanhaya Lai v. National session, 171 sqq. 

Bank of India, Ltd. (1913) 40 I.A. 

48 
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Illustrations. 

(a) A. and B. jointly owe 100 rupees to C. A. alone pays the amount 
to C, and 3., not knowing this fact, pays 100 rupees over again to C* C. 
is bound to Vepay the amount to B. 

(b) A railway company refuses to deliver up certain goods to the con- 
signee, except upon the payment of an illegal charge for carriage. The con- 
signee pays the sum charged in order to obtain the goods. He is entitled 
to recover so much of the charge as was illegally excessive. 

29 Bom.L.R. 1167; 104 I.C. 378. Cp. Anrudh Kumar v. Lachmi Chand 
(1928) 50 All. 818; 115 I.C. 114; A.l.R. 1928 All. 500. 


Payment under mistake of fact or mistake of law. — The rule 
of the Common Law is that " money paid under mistake or ignor- 
ance of fact may be recovered back where the supposed state of 
fact is such as to create a liability to pay the money, which in 
reality is not due,” but “a payment made under the influence of 
a mistake which does not create a supposed legal obligation, and 
which therefore as regards the motive of the party is voluntary, 
cannot be recovered back” (/). In other words, the mistake is 
material only so far as it leads to the payment being made without 
consideration, and a wrong reason not affecting the substance of 
the transaction itself is not a failure of consideration (m). Pro- 
bably this holds in British India (n). 


Mistake of law is not expressly excluded by the words of this 
section; but s. 21 shows that it is not included. “ The man who 
has chosen to judge his own cause upon all the facts, and has 
decided against himself, cannot appeal to the Court against his own 
judgment, whether it was well informed or not ” ( o ). Thus pay- 
ment made by A. to B. upon a misconstruction of the terms of a 
lease ( p ) or misunderstanding of an official scale of charges ( q ) 


(0 Leake, 8th ed., pp. 68, 69. 
See Adaikappa v. Thomas Cook & 
Son A.l.R. 1935 P.C. 78; 64 Mad. 
L.J. 184; 142 I.C. 660, per Lord 
Atkin; Norwich Union v. JV . //. 
Price A.l.R. 1934 P.C. 171; 151 
I.C. 548. Cf. Bell v. Lever Bros. 
(1932] A.C. 161. 

(m) Balfour v. Sea Fire Assu- 
rance (1857) 3 C.B.N.S : 300; 111 
R.R. 663. 

(«) Where a lessee, on the lessor’s 
death, pays rent to the lessor’s 
widow, erroneously believing that 
the rent was payable to her, and 
he has to pay the rent over again to 
the lessor’s executors, he is entitled 
to a refund of the amount paid by 
him to the widow : Ram Kishen v. 
Rmi Bhagwm Kaur (1906) Punj. 
Rec. no. 131. It must be assumed 
that the circumstances were such as 
to prevent the mistake from being a 


mere mistake of law. But where 
mone\ is paid voluntarily with a fuH 
knowledge of all the facts, it can- 
not be recovered on the ground that 
the payment was made under a mis- 
take of law: Pertah Singh v. The 
Secretary of State (1876) Punj. Rec. 
no. 94. 

(c>) Pollock , Law of Fraud in 
British India, 128. See also Wolf 
& Sons v. Dadyba Khimji & Co. 
(1920) 44 Bom. 631, 648, 666 ; 58 
I.C. 465; Bishamhhar Das v. Katha 
Singh A.l.R. 1933 Lah. 523; J47 
I.C. 755. 

(P) Khozan Sing v. The Secre- 
tary of State (1878) Punj. Rec. no. 
33. 

( Q ) Appavoo Chettiar v. S.I.R. 
Co. (1928) 114 IX. 358; (1928) 
Mad.W.N. 385; A.l.R. 1999 Mad. 
177. 
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•or under the mistaken belief that he is liable in respect of a muni- 8* 
<ipal tax (r) cannot be recovered back. 

A debtor may recover from a creditor the amount of an over- 
payment made to him if it was made by mistake (y). But where 
A. pays money to B. who, A. knows, is C/s agent, under a mis- 
take, A. is not entitled to recover the money from B., if before de- 
mand made upon B., B. has paid the amount to C., or, if he has 
not, has yet done some act to his own detriment as regards his 
principal { t ). It has been so held by the High Court of Bombay, 
in accordance with English law («). Misdescription by inadver- 
tence of the account on which a payment is made may be deemed 
a mistake of fact (provided of course that the payee could not be 
honestly misled by it) (v). Similarly, misdescription of parcels 
in an auction sale may be relieved against in a proper case even if 
the sale was through the intervention of the Court: (w). 

A person falsely representing himself to be the owner of a 
house mortgaged the house to A. for Rs. 2,000 and subsequently 
by a second mortgage to B. for Rs. 3,500, and it was agreed between 


(r) Ramjee Rao v. Masulipatam 
Municipality A.I.R. 1940 Mad. 956; 
(1940) 2 Mad.L.J. 469. Rut where 
payments were made to a panchayat 
board under the mistaken belief that 
the properties in respect of which 
the payments were made were situate 
within the jurisdiction of the board, 
the mistake was one of fact and the 
payments were recoverable: Audi - 
narayana v. Mangapaka Panchayat 
Board A.I.R. 1940 Mad. 660; 
(1940) 1 Mad.L.J. 582, where the 
authorities are reviewed. A mistake 
as to a law held to be invalid is a 
mistake of fact : Kaka Ram v. 
Khattar Electric Co, A.I.R. 1939 
Pesh. 8; 181 I.C. 245. 

(s) Badt-un-nisa v. Muhammad 
Jam (1880) 2 All. 671, 674. It was 
held in this case that a claim under 
s. 72 was one sounding in damages, 
on the ground that a duty is imposed 
to make compensation, refusal to per- 
form which is proper ground for an 
action for damages. The point may 
sometimes be of importance (as in 
the case cited) on the question of a 
Court's jurisdiction. 

(t) Solomon Jacob v. The Na- 
tional Bank of India (1918) 42 Bom. 
16, 3245, 48; 42 I.C. 869. See also 
K.M Firm v. The Official 
Assignee of Madras (1922) 43 Mad. 


L.J. 142; 70 I.C. 751; A.I.R. 1923 
Mad. 17. 

(u) In an earlier Allahabad case, 
it was held that an agent for collec- 
tion who ha# innocently presented to 
the treasury a forged draft and re- 
ceived payment of money was liable 
to repay the money though he had 
handed it over to his principal. The 
Court purported to follow Tugman 
v. Hopkins (1842) 4 Man. & G. 389, 
which was not a case of payment by 
mistake, but of an unlawful taking 
by the defendant of money found 
lying in a room, and expressly de- 
cided on the ground that he was a 
trespasser. The Allahabad decision, 
it is submitted, is wrong, and was 
rightly dissented from by the High 
Court of Bombay: Shugan Chand v. 
The Government of North Western 
Provinces (1875) 1 All. 79. 

(v) Ramaswami Naicker v. Nara - 
vamswami Naicker (1925) 90 I.C. 
906; A.I.R. 1925 Mad. 762. Here 
the defendant took advantage of a 
mistake which must have been ap- 
parent to him; cp . James LJ/s re- 
marks in Tamplin v. James (1880) 
15 Ch.D. 221. 

(w) Uzir Ali v. Nasimannessa 
Bibi, 116 I.C. 634; A.I.R. 1928 Cal. 
865. 
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8. 72. D. and the mortgagor that out of this sum B. should pay off A/s 
mortgage. This was done, and the fraud being afterwards dis- 
covered, B. sued A. under $. 72 to recover the Rs. 2,000 so paid. 
It was held that the action must succeed (x)< Leach C.J. ex- 
pressed the opinion that it was not necessary to show privity between 
A. and B. in order to make s. 72 applicable, though in his view 
privity in fact existed between them. Me adopted the language 
of Parke, B. in Kelly v. Solari (y) : “I think that where money 
is paid to another under the influence of a mistake, that is, upon 
the supposition that a specific fact is true, which would entitle the 
other to the money, but which fact is untrue, and the money would 
not have been paid if it had been known to the payer that the fact 
was untrue, an action will lie to recover it back, and it is against 
conscience to retain it ; though a demand may be necessary in 
those cases in which the party receiving may have been ignorant 
of the mistake. ... If, indeed, the money is intentionally paid, 
without reference to the truth or falsehood of the fact, the plain- 
tiff meaning to waive all inquiry into it, and that the person receiv- 
ing shall have the money at all events, whether the fact be true or 
false, the latter is certainly entitled to -retain it; but if it is paid 
under the impression of the truth of a fact which is untrue, it may, 
generally speaking, be recovered back, however careless the party 
paying may have been, in omitting to use due diligence to inquire 
into the fact. In such a case the receiver was not entitled to it, 
nor intended to have it.” This passage was later cited with ap- 
proval by Lord Shaw in the House of Lords in R. E. Jones v. 
Warning & Gillow ( z ). 

Coercion. — The Privy Council has laid down that the wefd 
“ coercion ” in this section is used in its general and ordinary 
sense and its meaning is not controlled by the definition of '‘coer- 
cion ” in s. 15. Accordingly where A. who had obtained a decree 
against B. obtained an attachment against CVs property, and took 
possession of it to obtain satisfaction for the amount of the de- 
cree, and C. on being ousted from his property paid the sum claim- 
ed under protest, C. was held entitled to recover the sum as money 
paid under “coercion ” within the meaning of this section (a). It 
was formerly held in India that “ coercion ” in this section meant 
the same thing as “coercion M in s. 15, and therefore no act was 
“coercion ” unless it was done “with the intention of causing 
any person to enter into an agreement ” as required by the defi- 
nition in that section; nevertheless, where the defendant had re- 

(x) Sowdra Bai v. Saraswati A. 40 Cal. 598; 18 l.C. 949; followed 

LR. 1942 Mad. 590; (1942) 1 in: Ah Choon v. T. S. Firm (1927) 

Mad.L.J. 441. 5 Rang. 653; 106 l.C. 468; A.LK. 

(y) (1841) 9 M. & W. 54. 1928 Rang. 55; Venkatadri v. Ven- 

(z) [1926] A.C. 670, at p. 688. kata Kutumharao A.I.R. 1941 
(a) Seth Kanhaya Lai v. National Mad. 635. 

Bmk <yf India (1913) 40 I. A.* 56; 
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ceived money* which in justice and equity belonged to the plaintiff S, 72. 
tinder circumstances which rendered the payment involuntary, and 
the receipt by the defendant to the use of the plaintiff, the plaintiff 
-could recover the money, but the case was not within the present 
section \b). This view is now superseded; as the action is main- 
tainable under s. 72, it is immaterial whether the language used in 
the judgment by the Privy Council as to s. 72 being “exhaus- 
tive” ( c ) is right or wrong; but, if it were material, we should 
think it wrong. In Fatimp Khatoon v. Mahomed ( d ), the plain- # 
tiffs, who were Mahomedan ladies, were entitled to a charge on 
certain property in respect of their dower. The defendants, who 
were holders of a decree against the heirs and representatives of 
the person to whom the property belonged, obtained leave in exe- 
cution proceedings to sell the property. In order to prevent that 
sale, which would have been injurious to them, the plaintiffs paid 
under protest the amount of the defendants' decree into Court 
In a suit to recover back the amount, it was held by the Privy 
Council that the payment was made “ not voluntarily but under a 
species of compulsion,” and that they were, therefore entitled 
to a decree. It is now well established that if a person pays 
moneys to save his property which has been wrongly attached in 
execution, he is entitled to recover the moneys (e). 

Where a plaintiff has a statutory right to recover money under 
this section, his claim should not be rejected on the ground that, 
upon a consideration of the whole circumstances, it is not equitable 
that the money should be repaid (/). 

Moneys paid under legal compulsion. — Money paid under 
compulsion, or even under pressure, of legal process cannot be 


(b) Jugdeo Narain Singh v. Rajah 
Singh (1888) 15 Cal. 656, 664-665 
[payment made under the force of 
execution proceedings] ; Narayana- 
sarniv . Osura Reddi (1901) 25 Mad. 
548, 552 [payment made to prevent 
wrongful sale of plaintiffs holding]. 
See also Collector of Ccmnporc v. 
Kedari (1881) 4 All. 19, 20. 

(c) (1913) 40 I. A. 58. 

< id) (1868) 12 M.I.A. 65; S.C. 
10 W.R.P.C 29. 

(e) Dulichand v. Ramkishen Singh 
(mi) 7 Cal. 648; S.C. L.R. 8 I. 
A. 93 (payment by purchaser to pre- 
vent sale under decree obtained by 
mortgagee whose debt has been satis- 
fied) cf . Pappu Reddiar v. Pic ha 
Ayyar A.I.R. 1938 Mad. 493; (1938) 
1 Mad.L.J, 829; Forbes v. Secre- 
tary of State (1915) 42 Cal. 151, at 
pp# 154-5; 26 IX. 893 (money paid 


as income-tax under threat of at- 
tachment) ; Muthuveerapfa v. Rama - 
sivami (1917) 40 Mad. 285; 34 I.C 
401 (person charged with non-com- 
poundable offence induced to pay 
money to stifle prosecution) ; Atnja - 
dennessa Bibi v. Rahim Buksh (1915) 
42 Cal. 286, and Bindeshari Prasad 
v, Lekhraj Sahu (1916) 1 Pat.LJ. 
48, at pp. (>0-l ; 33 I.C. 711 (money 
not recoverable, if no pressure or 
compulsion exercised upon accused 
person; Bansraj Das v. Secretary of 
State A.I.R. 1939 All. 373; 183 I. 
C, 134 (money paid b}' one joint 
owner to release property attached 
for purpose of realizing fine impos- 
ed on another joint owner). 

(/) Kanhaya Lai v. Natioml Bank 
of India , Ld. (1923) 50 I. A. 162; 4 
Lah 284; 75 I.C. 7; A.I.R, 1923 
P.G 114. 
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9. 72 . recovered ( g ). Thus, where the Official Assignee in insolvency 
proceedings pays a creditor under the directions of the Court, he 
is not entitled to recover it under this section on the ground that the 
payment was made by mistake (A). 

The cases where money is deposited to have a sale set aside 
under O. XXI, r. 89, Civil Procedure Code, may be conveniently 
considered in this place. There has been a conflict of decisions on 
the question whether money so deposited can be recovered by the 
* person making the deposit from the decree holder. The High 
Court of Bombay in Shmkerrao v. Vadilal (i) took the view that 
it was not recoverable, following an earlier Bombay decision, as 
well as one in Patna and Madras (/), though one of the judges 
indicated that, if the matter had been res integra, he might have 
decided otherwise (A). Two later decisions in Madras, Sutyam v. 
Perraju (/) and Pappu Reddiar v. Pichu Ayyar (w) held that the 
money was recoverable, though the Bombay cases were not cited 
in the course of the argument. The various conflicting authori- 
ties were however reviewed in Raman Adiyoty v. Kannan Nam - 
biar ( n ) in the same Court and the decisions just cited were affir- 
med on the ground that the money in such circumstances is in 
fact paid under compulsion and that s. 72 gives a statutory right to 
recover it, the right not resting merely on consideration of justice 
and equity. It is submitted that this is the right view. 

Wrongful payment.— /There is a class of cases which, though 
not directly bearing on this section, may be conveniently dealt with 
in this place. They are cases where money is paid in execution of a 
decree, and it is sought to recover back the amount on the reversal 
of the decree. In such a case the payment, though in the first in- 
stance lawful, becomes wrongful on the reversal of the decree (o). 
The rule of law on this subject is that money paid under a decree 
cannot be recovered back in a fresh suit whilst the decree remains 


( g ) Marriot v. Hampton [1797] 
2 Smith L.C. 386; 7 T.R. 269; 
Secretary of State v. Tatyasaheb 
(19 32) 56 Bom. 501; 34 Bom.L.R. 
791; 140 I.C. 171; A.I.R. 1932 
Bom. 386 (payment by Government 
after adjudication in High Court for 
land acquired compulsorily, Govern- 
ment being unaware that the land 
already belonged to it). 

(A) Official Assignee v. Dayabhoy 
A.I.R. 1937 Rang. 234; 171 I.C. 
401. 

(t) (1933) 57 Bom. 601 ^ 35 Bom. 
L.R. 462; A.I.R. 1933 Bom. 239. 

(;) Narayan v. Amgauda (1920) 
45 Bom. 1094; 62 I.C. 104; A.I.R. 
1921 Bom. 169; Raghu Ram Pandey 


v. Deokali Pande (1927) 7 Pat. 30; 
115 I.C. 193; A.I.R. 1928 Pat 193; 
Kummakutty v. Neelakandan Nam - 
budri (1930) 53 Mad. 943; 128 I.C 
509; A.I.R. 1930 Mad. 921. The 
last case seems on the facts to have 
had little bearing on the point under 
consideration by the learned judges 
in Shank err ao's case. 

( k ) 57 Bom. 601, at p. 608. 

(/) A.I.R. 1931 Mad. 753; 135 
I.C. 24. 

(w) Supra , note (e). 

(n) A.I.R. 1940 Mad. 725. 

* ( o ) Per Cur. Jogesh Chmder 
Dutt v. Kali Chum Dutt (1877) 3 
Cal. 30, 38. 
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in force. But if the decree is reversed or superseded the amount 
paid under it is recoverable. And it has been held in effect by the 
Privy Council that a decree Will be deemed to be superseded, though 
not actually reversed, if it was made pending an appeal to a higher 
Court from an antecedent decree on the same cause of action, and 
the latter decree is reversed by the appellate Court, and the order 
of reversal was intended to deal with all the rights and liabilities 
of the parties under it (/>), the principle being that where the main 
•decree which is the basis of subsequent decrees is reversed the lat- 
ter decrees, being subordinate and dependent decrees, are super- 
seded ( q ). See Code of Civil Procedure, 1908, s. 144. 

Compare s. 86 of the Indian Trusts Act, 1882, which provides 
that where property is transferred in pursuance of a contract which 
is liable to rescission, or induced by fraud or mistake, the trans- 
feree must, on receiving notice to that effect, hold the property 
for the benefit of the transferor, subject to repayment by the latter 
of the consideration actually paid. 


(p) Sham a Purshad Roy v. Hurra 
Purshad Roy (1865) 10 M.I.A. 203, 
followed by a majority of the Full 
Bench in Jogesli Chwider Dull v. 
Kali Chum Dull (1877) 3 Cal. 30. 
In the former of these cases there 
were several decrees for interest on 
a bond, in the latter for enhanced 
rent The reversal of one of those 
decrees by the Privy Council was 
held to have superseded all other 


decrees obtained during the pendency 
of the appeal to the Queen in Coun- 
cil, so as to give a right for the re- 
covery of the amount paid under 
them . 

( q ) (1877) 3 Cal. 30, 37, 38. See 
Kishen Sahai v. Bakhtawar Singh 
(1898) 20 All. 237, where it was held 
that there was no such supersession 
of the decrees as in the Privy Coun- 
cil cases cited above. 




CHAPTER VI. 

Op the Consequences of Breach of Contract. 

VS. When a contract Has been broken (•a), the* 
party who suffers by such breach k en- 
lo ssor*^ a m age caus- tiffed to receive, from the party who 
traa breach ° f C ° n " ^ as broken the contract, compensation 
for any loss or damage caused to him 
thereby, which naturally arose in the usual course of things 
from such breach, or which the parties knew, when they 
made the contract, to be likely to result from the breach 
of it. 

Such compensation is not to be given for any remote 
and indirect loss or damage sustained by reason of the 
breach. 

When an obligation resembling those created by con- 
tract has been incurred and has not been 
Compensation for discharged, any person injured by the 
obligation 0 r^sembimR failure to discharge is entitled to re- 
trncT created 1 y cor * ceive the same compensation from the 
party in default as if such person had 
contracted to discharge it and had broken his contract ( b ). 

Explanation. — In estimating the loss or damage aris- 
ing from a breach of contract, the means which existed 
of remedying the inconvenience caused by the non-per- 
formance of the contract must be taken into account. 

Illustrations. 

(a)l A.\ (contracts to sell and deliver SO maunds of saltpetre to B. at a 
certain price, to be paid on delivery. A. breaks his promise. B. is entitled 
to receive from A. by way of compensation, the sum, if any, by which the 
contract price falls short of the price for which B. might have obtained 50 
maunds of saltpetre of like quality at the time when the saltpetre ought to 
have been delivered. _ 

(«) This section is declaratory of of damages, see notes under that 
the Common Law as to damages : heading below. 

Jamal v. Moolla Dawood Sons & (&) Anrudh Kumar v. Lachhmi 

Co. [1916] 1 A.C. 175; 43 I. A. 6, Chand (1928) 50 All. 818; 115 I.C 
11; 43 Cal. 493, 503; 31 I.C. 949. 114; A.I.R. 1928 All. 500. 

As to the recovery of interest by way 
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[Note. — Market rate. — Under a contract for the sale of goods || f 7 ^ 
the iheasure of damages upon a breach by the buyer is the 
difference between the contract price and the market price at the 
date of the breach. If the seller retains the goods after the breach; 
he cannot recover from the buyer any further loss if the market 
falls, nor is he liable to have the damages reduced if the market 
rises (cj. 

Generally it is “ quite settled that on a contract to supply 
goods ( d ) of a particular sort, which at the time of the breach can 
be obtained in the market, the measure of the damages is the dif- 
ference between the contract price and the market price at the time 
of the breach.” .But the subject-matter of the contract may not 
be marketable. In that case the value must be taken as fixed by 
the price which actually has to be paid for the best and nearest 
available substitute: Hinde v. Liddell (1875) L.R. 10 Q.B. 265, 

269; Elbinger Actien-Qes&Uschaft v. Armstrong (1874) L.R. 9 Q. 

B. 473, 476. Where no such substitute is available, then if there 
has been a contract to resell them the price at which the contract 
was made will be evidence of their value; but if there has been no 
such contract, the market value may be estimated by adding to 
their price at the place where they were purchased the costs and 
charges of getting them to their place of destination, and the usual 
importer’s profits: Borries v. Hutchinson (1865) 18 C.B.N.S. 445; 

44 R.R. 563; O'Hanlan v. G. W . Ry. Co. (1865) 6 B. & S. 484; 
Cooverjee Bhoja v. Rajendra Nath (1909) 36 Cal. 617; Hajee Is - 
mail & Sons v. Wilson & Co . (1918) 41 Mad. 709, 715; 45 I.C. 

942 (e). 

Again, if the buyer, after giving the seller time at his re- 
quest, finally has to go into the market and buy at an advanced’ 
price, he may recover the whole difference between the contract 
price and the price he actually paid: Ogle v. Earl Vane, Ex, Oh* 

(1868) L.R. 3 Q.B. 272. a The defendant, in effect, bought for- 
bearance, and must pay for it ” : Willes, J., at p. 280. Accord- 
ingly the decisive date for fixing the damages is the last date to 
which the contract was extended : Kidar Nath-B ehari Lai v. Shimbhu 
Nath-Nandu Mai (1926) 8 Lah. 198; 99 I.C. 812; A.I.R. 1927 Lah. 

f 

(c) Jamal v. Mooli a Dawood Sons pany, see Williams Bros. v. Ed T. 

& Co. [1916] 1 A.C. 175; 43 LA. Agius (3914) A.C. 510. 

6; 43 Cal. 493; 51 I.C. 949; The ( e ) As to the case of a buyer fail- 

Arpad [1934] P. 189. Collateral mg to accept goods made to his order 

circumstances will not alter the and of such a kind that they have 

general rule: Bolisetti Venkatanara- no market price, Re Vic Mill [1913] 

yam v, Vekkalagaddatakshmi Pun - 1 Ch. 183; in C.A. [1913] 1 Ch. 

myya A.I.R. 1928 Mad. 1242; 115 465, where the question was treated 

LC. 34?. Cp. Mehr Ckmd v. Jugal as being wholly on the facts; Gear 

Kishore-GuM Singh (1923 ) 85 I.C. & Co. v. French Cigarettes Co. A. 

$17; 6 Lafe.LJ. 415, I.R. 1931 Lah. 742; 135 I.C. 599. 

(d) Including shares in 'a eom- 

49 
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S* T8. 176. But where no such request has proceeded from the gdler, 

the buyer is not entitled to anything more than the difference bet- 
ween the contract rate and the market rate at the date of the breach, 
though he may not have pressed for delivery on the due date; 
Muthayamanigaran v. Lakku Reddian (1912) 22 ,Mad. L. J. 413. 
Nor does time spent in survey of the goods postpone the date of 
breach (/). 

The fact that the buyer sustains no actual loss from the seller's 
** failure to deliver the goods is no ground for awarding merely 
norftinal damages to the buyer. The buyer is entitled, as indi- 
cated by illustration (a) to the section, to receive from the seller 
by way of compensation the sum by which the contract price falls 
short of the price for which the buyer might have obtained goods 
of like quality at the time when they ought to have been 
delivered ( g ). 

. " Obviously value created for special purpose is irrelevant* 
and it is for this reason that the prices made by bulls and bears 
are of no use to us. If the market value is uncertain, then we 
must have recourse to such surrounding circumstances as affect 
the probabilities, and among them to real prices proved about the 
time of due date. Now market price is to a great extent based on, 
and made up of the views of, those engaged in a particular busi- 
ness and familiar with its incidents. These views are based not 
only on transactions in which a man may himself have been 
actually engaged, but also on the general rumour and reputation 
in the market. Therefore, a man may be a competent witness for 
the purpose of testifying to market value, though he may not him- 
self have been engaged in or carried through any dealing in the 
market at the particular date in question. We cannot then ex- 
clude from consideration any evidence on this point, merely be- 
cause the deponent may not himself have bought or sold on the 
due date ” ( h ). 

Market rate: limits of rule. — The market rate, however, *s 
only a presumptive test: "it is the general intention of the law 
that, in giving damages for breach of contract, the party complain- 
ing should, so far as it can be done by money, be placed in the 
same position as he would have been in if the contract had been 
performed/' and the rule as to market price "is intended to se- 
lf) Ramachandra Ramvallbh v. and the goods were sold on the set- 
Vassanji Sons & Co, (1921) 45 Bom. tling day when the defendants failed 
129; 57 I.C. 978. to take delivery and not on the date 

(g) Hajee Ismail & Sons v. Wil - of the auction: Pannaji v. Senaii A. 
son & Co. (1918) 41 Mad. 709; 45 I.R. 1934 Bom. 361; 152 I.C. 580. 
I.C. 942; Mackay y. Kameshwar ( h ) Shridhan Gopinath v. Gord- 
Singh (1932) 59 I.A. 398; 11 Pat. handas Gokuldas (1902) Bom. 
600; 138 I.C. 658; A. I.R. 1932 P. 235, 239. In the first sentence "pur* 
C. 196. Where there was a refusal pose ” appears to be a misprint for 
by the purchasers to take delivery "purposes/' 
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* 

cure o$jy an' Indemnity” to the purchaser. "The market value 
is taken because it is presumed to be the true value of the goods 
to the purchaser." If he does not get his goods, he " should re- * 
ceive by way of damages enough to enable him to buy similar goods 
in the open market. Similarly, when the delivery of goods pur- 
chased is delayed, the goods are presumed to have been . at the 
time they should have been delivered worth to the purchaser what t 
he could then sell them for, or buy others like them for, in the 
open market, and when they are in fact delivered they are simi- 
larly presumed to be, for the same reason, worth to the purchaser 
what he could then sell for in that market." There is an import- * 
ant exception “ if in fact the purchaser, when he obtains posses- 
sion of the goods, sells them at a price greatly in advance of the 
then market value." In such a case he must alloy/ for the profit 
he actually makes and can recover only his actual loss; otherwise 
he would be placed in a better position than if, the contract had been 
performed. So the law is explained by the Privy Council in Wer~ 
theim v. Chicoutimi Pulp Co. [1911] A.C. 301, 307, 308 (i). Cp. 
the British IVesitingJiouse, Etc., Co’s Case, p. 399, below. Still 
less is there a fixed rule in the less simple case of wrongful con- 
version of a principal's goods by his agent (/). 

A. agrees to purchase B.'s house at Rs. 5,500. A. afterwards 
refuses to complete the purchase. The house is then sold by auction 
in execution of a decree against B., and realises Rs. 3,100 net. B. 
is entitled to receive from A. by way of compensation Rs. 2,400: 
Mohunlal Tribhowandas v. Chunilal H arinarayan (1902) 4 Bom. 
L.R. 814; Nabinchandra v. Krishna (1911) 38 Cai. 458. 

Where the defendant contracted to deliver to the plaintiff at 
Bombay 1,000 tons of a certain species of coal from February to 
June, and failed to deliver any of the coal, and no purchase was 
made by the plaintiff against the defendant’s contract, and there 
was practically no coal in Bombay of the description contracted for 
at the dates at which delivery should have been given, the Court 
received in evidence a statement produced by the plaintiff show- 
ing the rates at which he had during the contract period settled 
certain contracts for the same coal with other persons, to ascertain 
the actual value of the coal on the dates of the breach: Jugmohan- 
das v. Nusserwanji (1902) 26 Bom. 744.] 

(b) A. hires B/s ship to go to Bombay, and there take on board, on 
the first of January, a cargo which A. is to provide, and to bring it to 
Calcutta, the freight to be paid when earned. B.’s ship does not go to 
Bombay, but A. has opportunities of procuring suitable conveyance for 
the cargo upon terms as advantageous as those on which he had chartered 


(f) Note that this “ was a case, tween seller and buyer, see p. 400, 
not of delivery withheld, but of deli- below. 

very delayed” i per Lord Dunedin, «.» (;) Tadi Sarreddi v. Chdamcherla 
11914) A.C. 522, As to what are Brahmayya, 115 I.C. 153; A.I.R. 
called accidental circumstances as be- 1928 Mad. 1152. 
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& 73 . the ship. A. avails himself of those opportunities, hut is l>iat to trouble and 
expense in doing so. A. is entitled to receive compensation from B. in 
respect of such trouble and expense. 

[Note. — A. contracts with B. to provide a ship on a certain 
day to receive a cargo of coal to be carried to Havre. A. fails to 
provide the ship in time, and B. has to charter vessels at an ad- 
vanced freight and also buy coal at a higher price. B. can recover 
from A. the increase of price as well as the increase of freight, 
unless A. can show that, by reason of a corresponding increase 
in the market price at the port of delivery or otherwise, the loss 
is* compensated wholly or in part. Featherston v. Wilkinson 
(1873) L.R. 8 Ex. 122. A. contracts with B. to sell and deliver 
goods which on the day appointed i;or delivery arc worth Jls. 80 
{ per ton. They are delivered later on a day when they are worth 
only Rs. 50 per ton, but meanwhile A. has sold them for Rs. 70 
per ton. A. 4$ entitled to damages only for his actual loss of Rs. 10 
k per ton: Weriheim v! Chicoutimi Pulp Co. [1911] A.C 301 (see 
* p. 387, above).] 

(c) A. contracts to buy of B., at a stated price, 50 maunds of rice, no 
time being fixed for delivery. A. afterwards informs B. that he will not 
accept the rice if tendered to him. B. is entitled to receive from A., by 
way of compensation, the amount, if any, by which the contract price exceeds 
that which B. can obtain for the rice at the time when A. informs B. that 
he will not accept it. 

[Note. — Where no time fixed for delivery. — If in the case put 
above A. gave notice to B. that he would not take delivery beyond 
a certain date, and delivery is not made within that time, the mea- 
sure of damages would be the difference between the contract price 
and the market price on that date: Gauri Datt v. Nanik Ram (1916) 
14 All.L.J. 597; 35 I.G 203.] 

(d) A. contracts to buy B.’s ship for 60,000 rupees, but breaks his 
promise. A. must pay to B., by way of compensation, the excess, if any, 
of the contract price over the price which B. can obtain for the ship at the 
time of the breach of promise. 

(e) A., the owner of a boat, contracts witlf B. to take a cargo of jute 
to Mirzapur for sale at that place, starting on a specified day. The boat, 
owing to some avoidable cause, does not start at the time appointed, whereby 
the arrival of the cargo at Mirzapur is delayed beyond the time when it 
would have arrived if the boat had sailed according to the contract. After 
that date, and before the arrival of the cargo, the price of jute falls. The 
measure of -the compensation payable to B. by A. is the difference between 
the price which B. could have obtained for the cargo at Mirzapur at the 
time when it would have arrived if forwarded in due course and its market 
price at the time when it actually arrived. 

[Note. — Late delivery. — There is not any general rule that 
damages cannot be recovered for loss of market on a voyage by 
sea: “ wherever the circumstances admit of calculations as to the 
time of arrival and the probable fluctuations of the market being 
made with the same degree of reasonable certainty in the case 
of a sea as of a land transit, there can be no reason why dam*- 
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ges for late delivery should not be calculated according to the same 
principles in both cases”: Dunn v. BucknaU Bros. [1902} 2 K.B. 
614, 622, C.A. per Cur t> holding that the earlier decision of the C. 

A. in The Parana (1877) 2 P. Div. 118, had not laid down any- 
thing to the contrary. It must depend on the circumstances, in- 
cluding the character of the navigation undertaken, what amount 
of reasonable anticipation can be held practicable. Modern com- 
merce tends to become more certain by sea no less than by land, 
and perhaps in a more marked degree.] 

(f) A. contracts to repair B/s house in a certain manner, and receives 
payment in advance. A. repairs the house, but not according to contract. 

B. is entitled to recover from A. the cost of making the repairs conform 
to the contract. 

(g) A. contracts to let his ship to B. f$r a year* from the first of 
January, for a certain price. Freights rise, and, on the first of January, the 
hire obtainable for the ship is higher than the contract price. A. breaks his 
promise. He must pay to B„ by way of compensation, a sum equal to tjie 
difference between the contract price and the price for which B. could hire 
a similar ship for a year on and from the first January. 

(h) A. contracts to supply B. with a certain quantity of iron at a fixed 
price, being a higher price than that for which A. could procure and deliver 
the iron. B. wrongfully refuses to receive the iron. B. must pay to A., 
by way of compensation, the difference between the contract price of the 
iron and the sum for which A. could have obtained and delivered it. 

[Note. — Delivery by instalments — Anticipatory breach. — If 

the iron was to be delivered by instalments at certain dates, e.g 
at the end of the three months of September, October, and Novem- 
ber, the measure of damages is the sum of the differences between 
the contract and the market price of the several instalments on 
the respective final days for performance: Brown v. Muller (1872) 
L.R. 7 Ex. 319; and the same rule is applied where the seller, 
before the expiration of the whole time for performance, has 
refused to complete the contract, and the buyer has treated the 
refusal as an immediate breach (see notes to s. 39, under u Pro- 
misee may put an end to the contract,” above), unless the seller 
can show that the buyer could have obtained a new contract on 
better terms: Roper v. Johnson (1873) L.R. 8 CP. 167; Krishna 
Jute Mills Co. v. Innes (1911) 21 Mad.L.J. 182. 

If a vendor has a specified time allowed to him to deliver goods 
(the option was to deliver in August or September), and before 
the expiry of that time he gives notice to the purchaser that he will 
be unable to perform the contract, and the purchaser does not 
rescind the contract (as he may do under s. 39), the measure of 
damages is the difference between the contract price and the mar- 
ket price on the last day of the period limited (i.-e., in this case 
the last day of September): Mackertich v. Nobo Coomar Roy 
(1903) 30 Cal. 477, following Leigh v. Paterson (1818) 8 Taunt 
540; 20 R.R. 552; see Mackay v. Kameshwar Singh (1932) 59 I.A. 
398; 11 Pat 600; 138 I.G 658; A.I.R. 1932 P.C 196. If the 
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& 73 . contract is for delivery in August and September, the damages are 
distributable according to Brown v. Muller: Cooverjee Bhoja v. 
Rajendra Nath (1909) 36 Cal. 617. If the contract is for sale of 
a certain quantity of goods, and it is stipulated “ shipments to be 

made by steamers during July to December, the agreement 

to be construed as a separate contract is respect of each shipment,” 
the instalments must be deemed to have been intended to be distri- 
buted rateably over the months from July to December, and the 
damages are distributable according to Brown v. Muller : Bilasiram 
v. Gubbay (1916) 43 Cal. 305; 33 I.C. 1. 

A., a stockbroker, doses the account of a client, B., prema- 
turely and without instructions, instead of carrying it over to the 
next settlement, as on the facts and the true construction of their 
agreement he ought to have done. B. informs A. that he insists 
on the performance of the contract. A. cannot claim to have the 
damages assessed with reference to the price of stocks at the date 
of closing the account, but B. is entitled to claim damages assessed 
according to the prices at the date fixed for performance; quaere , 
whether according to the highest price reached in the interval: 
Michael v. Hart & Co. [19021 1 K.B. 482, C.A. 

A client instructs a pakka adatia to close outstanding transac- 
tions. The pakka adatia has already wrongly closed them. The 
client is entitled to damages on the footing of the prices prevailing 
on the date on which he gave the instructions: Ulfatrm v. Nagar- 
mal A.I.R. 1941 Bom. 211; 43 Bom.L.R. 269. 

With regard to several deliveries under one contract, where 
the defendant agreed with the plaintiff to purchase from him gunny 
bags, of which delivery was to be given at certain stated times, and 
the defendant failed to take delivery, it was held that the proper 
measure of damages was the difference between the contract price 
and the market price at the dates of failure by the defendant to 
take delivery: Cohen v. Casisim Nana (1876) 1 Cal. 264.] 

(i) A. delivers to B., a common carrier, a machine to be conveyed 
- without delay to A/s mill, informing B. that this mill is stopped for want 
of the machine. B. unreasonably delays the delivery of the machine, and 
A., in consequence, loses a profitable contract with the Government, A. is 
entitled to receive from B., by way of compensation, the average amount of 
profit which would have been made by the working of the mill during the 
time that delivery of it was delayed, but not the loss sustained through the 
lovss of the Government contract. 

[Note. — Notice of special circumstances. — The facts in 
Hadley v. Baxendale , 9 Ex. 341 ; 96 R.R. 742, were somewhat like 
these, except that the defendants did not know that the plaintiffs" 
mill was stopped for want of part of the machinery which they 
were to supply. They were held not liable for loss of profit. It 
ynay be collected from the judgment that with knowledge they would 
have been liable. As to the glneral rule there laid down see the 
commentary below. The loss of profits on a contract of which the 
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defendant had not notice is clearly too remote. But where the g, 7£» 
defendant failed to supply an essential part of a machine which 
the plaintiff, to his knowledge, was under contract to supply to a 
third person, and the plaintiff, by the defendant’s default, lost 
the benefit of that contract, the defendant was held liable both 
for the loss of profit and for the plaintiff’s charges in making other 
parts of the machine: Hydraulic Engineering Co. v. McHaffie 
(1878) 4Q.B.D. 670. 

B. delivers to A. several cases of machinery to be carried by 
sea from Bombay to Karachi for the purpose of building a mill. 

On arrival at Karachi one of the cases, containing indispensable 
parts of the machinery, is not to be found. A. knew that the cases 
contained machinery, but did not know the specific contents of 
each case. A. is liable to pay B. by way of compensation the value 
of the lost case, freight and interest, but not the profits lost by 
the mill not having been set up at the time intended. (See British 
Columbia Sawmill Co. v. Nettleship (1868) L.R. 3 CP, 499.) 

A. f who makes a business of collecting and forwarding tele- 
grams, contracts with B. to forward a ciphered cable message from 
Calcutta to X., who is B.'s correspondent in London. The mes- 
sage conveys no meaning on the face of it. A. negligently fails 
to forward the message in due time, and B. loses the profits which 
he would have made if X. had duly received and acted upon it. 

A. is not liable to B. for these profits, as he had no means of know- 
ing what would be the consequences of a breach of his contract: 

Saunders v. Stuart (1876) 1 C.P.D. 326.] 

(j) A., having contracted with B. to supply B. with 1,000 tons of iron 
at 100 rupees a ton, to be delivered at a stated time, contracts with C. for 
the purchase of 1,000 tons of iron at 80 rupees a ton, telling C. that he does 
so for the purpose of performing his contract with B. C. fails to perform 
his contract with A., who cannot procure other iron, and B., in consequence, 
rescinds the contract. C. must pay to A. 20,000 rupees, being the profit 
which A. would have made by the performance of his contract with B. 

[Note. — Notice of contract of resale. — If C. only knew gene- 
rally that A. wanted the iron for .resale he would not be entitled 
to damages beyond the difference between the contract price and 
the market price at the date of the breach: Thai v. Henderson 
(1881) 8 Q.B.D. 457. If there is no market price the measure 
of damages is the difference between the re-sale price and the con- 
tract price: Patrkk v. Russo-British Grain Export Co. [1927] 2 
K,B. 535 ( Thol v. Henderson was not cited) ; Emil Adolph Zippel 
v. Kapur & Co. A.I.R. 1932 Sind 9; 139 I.C. 114. 

B. , having contracted with a shipowner, X., to supply coal 
to his steamers, enters into a contract with A., a colliery owner, 
for coal. The coal is expressly stated to be for shipment in X/s 
steamers. A. fails to deliver coal to B, in time, and a ship of 
X/s is delayed in consequence. X. sues B. and claims large dama- 
ges: B. defends the action and reduces the damages to a much 
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Br 7$* smaller amount. A. is liable to B. for the costs reasonably incur- 
red by B. in defending this action, as well as for the damages and 
taxed costs therein: Agius v. G . W. Colliery Co . [1899] 1 Q.B. 413, 
C.A. ; Hammond & Co. . v. Bussey (1887) 20 Q.B.D. 79 ( k ). See 
notes on p. 398, below. In cases of this class the seller may 
be liable not only for damages and costs directly incurred by the' 
original buyer, but for damages and costs for which that buyer 
has become liable through one or more successive warranties on 
subsequent sales. See the additional illustration following ill. (1).] 

(k) A. contracts with B, to make and deliver to IJ., by a fixed day, 
for a specified price, a certain piece of machinery. A. does not deliver the 
piece of machinery at the time specified, and, in consequence of this, B. is 
obliged to procure another at a higher price than that which he was to have 
paid to A., and is prevented from performing a contract which B. had made 
with a third person at the time of his contract with A. (but which had not 
been communicated to A.), and is compelled to make compensation for 
breach of that contract. A. must pay to B., by way of compensation, the 
difference between the contract price of the piece of machinery and the sum 
paid by B. for another, but not the sum paid by B. to the third person by 
way of compensation. 

(l) A., a builder, contracts to erect and finish a house by the first of 
January in order that B. may five possession of it at that time to C., to 
whom B. has contracted to let it. A. is informed of the contract between 
B. and C. A, builds the house so badly that, before the first of January, it 
falls down and has to be rebuilt by B., who, in consequence, loses the rent 
which he was to have received from C, and is obliged to make compensation 
to C. for the breach of his contract. A. must make compensation to B. 
for the cost of rebuilding the house, for the rent lost, and for the compen- 
sation made to C. 

[The following additional illustration is taken substantially from the 
headnote to Raster & Cohen v. Slavonski [1928] 1 K.B. 78; — 

B., a wholesale furrier, bought some dyed rabbit skins from A. for the 
purpose, as A, knew, of making them into fur collars. B., having made 
the fur collars, resold to C., C. resold to D., and D. to E., a draper. 

E. then sold a coat, with one of these fur collars attached, to F., a 
customer, for her own wear. F. developed “ fur dermatitis,” owing to 
antimony in the fur. F. sued E. for damages for breach of warranty on the 
sale of the coat. E. gave notice of the action to D., D. to C., C. to B», 
and B. to A. F. recovered judgment for damages and costs. E. claimed 
this sum, together with his own costs, from D., who paid the amount and 
recovered it from C., together with a further sum for his costs. C claimed 
from B,, and B. paid him and sued A. for £699 damages for breach of the 
original warranty on sale of the skins. 

The Court, having found as a fact that E. had acted reasonably in 
defending the original action by F., held that B. was entitled to recover 
from A. (1) the damages recovered in the original action by| F. ; (2) t^ie 
costs of both sides in. that action; and (3) a sum in respect of costs incurred 
by themselves and C. and D. respectively in connection with the claims 
against £hem.] 

[Note. — Notice of special circumstances. — In Jaques v. 
Millar (1877) 6 Ch.D. 153 (/), it was held that where an intend- 


(A) The judgments in these cases decisions, 
overrule or supersede some earlier (/) Followed, Ma Hnin Vi v* 
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ing lessor knew that the lessee wanted the premises for a certain 8 * 78* 
trade, and refused to deliver possession for several weeks after 
the lessee was entitled to it, the lessee could recover for the esti- 
mated value to him of the possession during that time* There was 
another point on the question whether, under the Statute of Frauds, 
there was any enforceable agreement at all ; on that point- the case 
is overruled: Marshall v. Berridge (1881) 19 ChJD. 233.] 

(m) A. sells certain merchandise to B, warranting it to be of a parti- 
cular quality, and B., in reliance upon this warranty, sells it to C., with a 
similar warranty. The goods prove to be not according to the warranty, and 
B. becomes liable to pay C. a sum of money by way of compensation. B. 
is entitled to be reimbursed this sum by A. (w). 

[Note. — Warranty. — A., a stevedore, agrees with B., a ship- 
owner, to discharge the cargo of his ship, and B. agrees to supply 
all necessary and proper chains (among other gearing) reasonably 
fit for that purpose. A chain supplied by B, is defective and breaks 
in use, and Z., a workman of A/s, is thereby hurt. Z. sues A* 
under the English Employers’ Liability Act, and A. settles the 
action by paying Z. a compensation which is admitted to bje reason- 
able. B. is liable to make good to A. the compensation which A. 
has paid to Z. as damages naturally resulting from B/s breach of 
his warranty. A. was entitled as between himself and B. to rely 

on B/s warranty, though such reliance was no excuse for A. as 

against Z. : Mowbray v. Merry weather [1895] 1 Q.B, 640, C.A. 

A. sells a cow to B., whom he knows to be a farmer, and likely 

to put the cow in a herd, with a warranty that she is free from 

foot and mouth disease. The cow in fact has the disease and 
communicates it to other cows with which she is placed, and 
several of them die. B. can recover from A. the whole loss, and 
not only the value of the cow sold, and it is immaterial whether A. 
gave the warranty in good faith or not: Smith v. Green (1875) 

1 C.P.D. 92. 

A. agrees to recommend a broker to Z. and recommends Q., 
who is an undischarged bankrupt. A. does not know this, but 
could have ascertained it by reasonable inquiry. Z. on the 
strength of A.’s recommendation entrusts money for investment 
to Q., who misappropriates, it. If A/s agreement amounted to 
a contract, 4ie has warranted the use of reasonable diligence in 
recommending a broker, and the measure of damages in an action 
by Z. against A. is the sum entrusted by Z. to Q. and misappro- 
priated: Be la Bere v. Pearson, Ltd . [1908] 1 K.B. 280, C.A. («).) 

(n) A. contracts to pay a sum of money to B. on a day specified. A. ^ 
does not pay the money on that day; B., in consequence of not receiving * 

Chew Wkee Shem (1925) 90 I.C. loses trade by reason of the convic- 

635; A.I.R. 1925 Rang. 261. tion, B. can recover damages for the 

(m) If the goods, being food, are fine and costs and the loss of trade: 

so bad that B., relying on the war- Cointat v. My ham & Son [1913] 2 

maty without negligence incurs a fine K.B. 220, 

under a Public Health Act, and («) The doubt of one member of 
50 
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«. 73 . the money on that day, is unable to pay his debts, and is totally ruined. A. 

is not liable to make good to B. anything except the principal sum he 
contracted to pay, together with interest up to the day of payment. 

[Note. — Delay in payment of money. — Settled law, but 
treated as anomalous. Illustration (n) to s. 73 “does not confer 
upon a creditor a right to recover interest upon a debt which is 
due to him, when he is not entitled to such interest under any 
provision of the law ... As observed in Jamal v. Moolla 
Dawood, Sons & Co . ( o ) s. 73 is merely declaratory of the Com- 
mon Law as to damages ” : Bengal Nagpur Rly. Co. v. Ruttanji (p). 
“ The law does not regard collateral or consequential damages 
arising from delay in the receipt of money ” : Per Cur., Graham 
v. Campbell (1878) 7 Ch.D. at p. 494. As to the liability to pay 
interest see pp. 406-408, below. A. gives an ijara patta of certain 
property to B. It is a condition of the patta that B. should pay 
to the superior landlord the rent which A. was bound to pay to 
him. B. fails to pay the rent. The superior landlord thereupon 
sues A. for the rent, and, in execution of the decree obtained by 
him in the suit, the tenure is sold. B. is not liable to A. for the 
loss of the property, for A. could have paid the rent on default by 
B., and saved the property from sale: Girish Chandra v. Kunja 
Behari (1908) 35 Cal. 683.] 

(o) A. contracts to deliver 50 maunds of saltpetre to B. on the first 
of January, at a certain price. B. afterwards, before the first of January, 
contracts to sell the saltpetre to C. at a price higher than the market price 
of the first of January. A. breaks his promise. In estimating the com- 
pensation pa} able by A. to B., the market price of the first of January, and 
not the profit Avhich would have arisen to B. from the sale to C., is to be 
taken into account. 

[Note. — But a contract to resell at an advanced price is evidence, 
if not contradicted, of advance of market value: Engell v. Fitch 
(1869) L.R. 4 Q.B. 659, Ex. Ch. The sale was of real estate, 
and the vendors had failed, not to show title, but to obtain posses- 
sion, which they might have done.] 

(p) A. contracts to sell and deliver 500 bales of cotton to B. on a fixed 
day. A* knows nothing of B.’s mode of conducting his business. A. 
breaks his promise, and B., having no cotton, is obliged to close his mill. 
A. is not responsible to B. for the loss caused to B. by the closing of the 
mill. 

(q) A. contracts to sell and deliver to B., on the first of January, cer- 
tain cloth which B. intends to manufacture into caps of a particular kind, 
for which there is no demand, except at that season. The cloth is not deli- 
vered till after the appointed time, and too late to be used that year in mak- 
ing caps. B. is entitled to receive from A., by way of compensation, the 
difference between the contract price of the cloth and its market price at the 
time of delivery, but not the profits which he expected to obtain by making 

the Court was due to a minor com- C. 48. 

plication in the facts which it is not ( p ) (1937) 65 I.A. 66, at pp. 72- 

thought useful to reproduce here. 3; 173 I.C. 15; A.I.R, 1938 P.G 
(o) (1915) 43 I.A. 6; 43 Cal. 67; Nawabshah, District Local Board 

493;*31 I.C. 949; A.I.R. 1915 P. v. Bulchand A.I.R. 1942 Sind 165. 
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naps, nor the expenses which he has been put to in making preparation for 8, 73. 
the* manufacture. 

[Note.-— Loss of profits on breach of contract. — Wilson v. 

Lmc. & Yorks R.C. , 9 C.B.N.S. 632; 127 R.R. 814, followed by 
the Court of Appeal, Schulze v. G.E.R.Co. (1887) 19 Q.B.D* 

30, and approved by the Privy Council, Wertheim v. Chicoutimi 
Pulp Co . [1911] A.C. 301, 308. The market price means here the 
price as diminished by the want of demand consequent on the 
season being past. 

A tailor, expecting to make large profits on the occasion of a 
festival that is to be held at a certain place, delivers a sewing 
machine and a cloth bundle to a railway company to be conveyed 
to that place, and through the fault of the company’s servants they 
are not delivered until after the conclusion of the festival. The 
company had no notice of the special purpose for which the goods 
were required. The tailor is not entitled to damages for the loss 
of profits nor for his expenses incidental to the journey to that 
place and back, as such damages could not have been in the con- 
templation of the parties when they made the contract, nor can they 
be said to have naturally arisen in the usual course of things from 
the breach: Madras Railway Co. v. Govinda Rau (1898) 21 Mad. 

172 ( q ). If the company had known that the tailor wanted to use 
his goods for profit at the festival, it would be liable to him for 
the estimated loss of profit, and it would not be necessary for him 
to prove in detail what profit he expected to make: Simpson v. 

L. & N. W. R. Co. (1876) 1 Q.B.D. 274.] 

(r) A., a shipowner, contracts with B. to convey him from Calcutta 
to Sydney in A/s ship sailing on the first of January, and B. pays to A., 
by way of deposit, one-half of his passage money. The ship does not sail 
on the first of January, and B., after being, in cnsequence, detained in Cal- 
cutta for some time, and thereby put to some expense, proceeds to Sydney 
in another vessel, and, in consequence, arriving too late in Sydney, loses a sum 
of money. A. is liable to repay to B. his deposit, with interest, and the ex- 
pense to which he is put by his detention in Calcutta, and the excess, if any, 
of the passage money paid for the second ship over that agreed upon for the 
first, but not the sum of money which B. lost by arriving in Sydney too 
late (r). 

[Note. — No notice of special circumstances. — Here, and in 
several of the foregoing illustrations, it is assumed that A. has no 
defence to B.’s action on the contract; and in this illustration it 
seems to be assumed that A. does not know B/s particular reason 
for wanting to be at Sydney by a certain date. A, contracts to sell 
by description to B. sulphuric acid commercially free from arsenic. 

A. does not know what B. wants the acid for. B, receives sulphuric 


(#) See also Faeal Ilahi v. East 
Indian Rty. Co. (1921) 43 All. 623; 

64 i.c. m : 

(r) This illustration does not af- 
fect the rule as to measure of da- 


mages where the contract is for the 
sale of goods: Kandappa Mudaliar 
v. Muthuswami Ayyar (1926) 50 
Mad. 94; 99 I.C. 609; A.I.R. 1927 
Mad. 99. 
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8 . 73 . acid from A. under the contract, and uses it in producing a kind 
of sugar used by brewers. The acid is, in fact, not free from 
arsenic, the sugar manufactured with' it is deleterious and useless, 
and B. incurs liability to his customers, and the goodwill of his 
business is diminished in value and other goods of B.'s are spoilt 
by being mixed with this acid. B. is entitled to recover from A. 
only the price of the acid and the value of the goods spoilt: 
Bostock & Co. v. Nicholson & Sons [1904] 1 K.B. 725.] 

* ■ ■ ' 4 * 

Remedy provided by this section not the only remedy for 
breach of contract. — Where, under a contract of sale, the property 
in the goods has passed to the buyer, and the buyer wrongfully 
neglects or refuses to pay for the goods according to the terms 
of the contract, the seller may, at his option, either sue for the 
price of the goods or for damages for non-acceptance. The present 
section prescribes the method of assessing the damages, and it 
does not take away the right of a seller to maintain an action for 
the price where the property in the goods has passed to the 
buyer ( s ). See Sale of Goods Act, 1893, ss. 49 and 50. 

Rule in Hadley v. Baxendale. — The illustrations to this 
section were obviously considered of special importance. We have 
thought that several of the English and recent Indian decisions 
would be most usefully dealt with by stating them in the form of 
additional illustrations and inserting them, distinguished by inclu- 
sion within square brackets and by the reference to the report of 
each case, in the places which seemed most appropriate. 

The text of the section is in substance identical with the draft 
of the Law Commissioners, and so are the illustrations as far as 
they go, though the number originally proposed was greater. The 
intention was plainly to affirm the rule of the Common Law as laid 
down by the Court of Exchequer in the leading case of Hadley v. 
Baxendale, now more than eighty-five years ago. That rule, 
expressly and carefully framed (/) to be guide to judges in 
directing juries, was as follows : 

u Where two parties have made a contract which one of them - 
has broken, the damages which the other party ought to receive in 
respect of such breach of contract should be either such as may 
fairly and reasonably be considered arising naturally, ie., according 
to the usual course of things, from such breach of contract itself, 
or such as may reasonably be supposed to have been in the contem- 
plation of both parties at the time they made the contract as the 
probable result of the breach of it. Now, if the special circum- 
stances under which the contract was actually made were com- 


(s) P> R . & Co. v. Bhagwandas Cal. 736. 

(1909) 34 Bom. 192; Finlay , Muir (f) See 4 H. & C 247; 143 R. 
and Co. v. Radhakissm (1909) 36 R. 600. 
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municated by the plaintiffs to the defendants, and thus known to S» 
both patties, the damages resulting from the breach of such a con- 
tract, which they would reasonably contemplate, would be the 
amount of injury which would ordinarily follow from a breach of 
contract under these special circumstances so known and communi- 
cated. But, On the other hand, if these special circumstances were 
wholly unknown to the party breaking the contract, he, at the most, 
could only be supposed to have had in his contemplation the amount 
of injury which would arise generally, and in the great multitude 
of cases not affected by any special circumstances, from such a 
breach of contract. For, had the special circumstances been known, 
the parties might have specially provided for the breach of contract 
by special terms as to the damages in that case; and of, this advant- 
age it would be very unjust to deprive them” (u). 

The Court which gave judgment in Hadley v. Baxendale was 
a very strong Court; and the rule laid down by it is in harmony 
with many other rules in our law which fix the measure of liability 
by the standard of what was known to the defendant, or ought to 
have been then and there known to a reasonable man in his circum- 
stances. As formulated, the rule has two branches. First, the 
party breaking a contract is liable for damages arising “ according 
to the usual course of things ” ; secondly, he is liable, or also liable, 
for “ such as may reasonably be supposed to have been in the 
contemplation of both parties at the time they made the contract 
as the probable result of the breach of it.” But, as Lord 
Birkenhead, when a junior at the Bar, correctly pointed out, the 
first branch is in truth only a specification of the simpler cases under 
the second ; for the natural and ordinary consequences of an event— 
namely, such as can be foreseen without any special information — 
are always assumed to be in the contemplation of reasonable men, 
and it is no excuse for a man to say that he failed to think reason- 
ably or did not think at all (?/). This view seems to be borne out 
by a remark of Lord Bowen when a member of the Court of Appeal : 

*\A person can only be held to be responsible for such conse- 
quences as may be reasonably supposed to be in the contemplation 
of the parties at the lime of making the contract. That is the 
principle really at the bottom of Hadley v. Baxendale ” ( w ). 

Another eminent Judge proposed a still further simplification. 
Why need we bring in the consideration of what the parties con- 
template? “In my opinion,” he said, “the parties never con- 
template a breach, and the rule should rather be that the damage 
recoverable is such as is the natural and probable result of the 


(m) Hadley v. Baxendale (1854) J.). # 

9 Ex. 341, 3S4; 96 R. R. 742, 753 (v) (1900) L.Q.R. xvi. 275, 39 9. 

(where one passage is amended in (w) Grebert-Borgnis v. Nugent 

accordance with the* report in 23 L. (1885) 15 Q.B.D. 85, at p. 92. 
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J3, 78* breach of contract” (x). But, with great respect, this wofcld 
not really simplify the matter. For there is no univers&l definition 
of what is meant by “ natural and probable ” ; and when we ask 
what is to be deemed natural and probable in a given case there 
seems to be no better way of fixing it than by reference to the 
judgment of a reasonable man having the means of information 
then and there available. In other words, those consequences are 
natural and probable in a legal sense which the parties in fact 
contemplate, or would as reasonable men contemplate. 

There was at one time considerable authority for saying that, 
as to damages which could not be foreseen without information 
of special circumstances, notice of any such circumstances at the 
time of entering into the contract would not suffice to make the 
defendant liable, but there must be m~effect, if not in terms, an 
undertaking to answer for resulting special damages (y). But this 
view was afterwards distinctly rejected by the Court of Appeal in 
England. c< It cannot be said that damages are granted because 
it is part of the contract that they shall be paid ; it is the law which 
imposes or implies the term that upon breach of a contract damages 
must be paid ” (z). Even without this authority the opinion in 
question could not be entertained in British India, being inconsistent 
with the plain terms of the section. Further discussion of it would, 
therefore, be useless here (a). See notes to illustrations (h) to (j) 
above. 

So far as practicable, " a person with whom a contract has 
been broken has a right to fulfil that contract for himself as nearly 

the theory of an auxiliary contract 
to pay special damages appears to 
have been first propounded, do not 
seem to us to have succeeded in ex- 
plaining away these decided and una- 
nimous utterances; neither do the 
learned editors of Smith's Leading 
Cases (notes to Vicars v. IVilcocks 
in vol. ii.). 

(u) In Keshavlal Brothers & Co, 
v. Diwanchand & Co. (1923 ) 50 I. 
A. 142, 152 ; 47 Bom. 563 ; 74 I.G 
396; A.I.R. 1923 P.C. 105, the dic- 
ta now cited seem not to have been 
before Lord Atkinson when, deli- 
vering the judgment of the Privy 
Council, he said : “ The authorities 
in England seem to go to the length 
of holding that notice to C. of the 
special purpose for which A. requir- 
es the goods is not enough; that to 
make C. liable for the additional 
damage he must have, expressly or 
impliedly contracted to run the addi- 
tional risk” citing ( Home v. Mid* 


( x ) Cotton L.J. in McMahon v. 
Field (1881) 7 Q.B.D. 591, at p. 
597. 

(y) Home v. Midland R, Co. 
(1873) L.R. 8 C.P. 131, Ex. Ch. ; 
see especially the judgment of Black- 
burn J. Willes J. had more than 
once intimated a like opinion. 

{s) Hydraulic Engineering Co. 
v. McHaffie (1878) 4 Q.B.D. 670, 
at p. 677, per Cotton L.J. The 
party u does not enter into a kind 
of second contract to pay damages”: 
Bramwell L. J. at p. 674. “An 
agreement to pay damages does not 
form part of the contract ” : Brett 
L.J, at p. 676. This is confirmed 
by Hammond & Co, v. Bussey 
(1887) 20 Q.B.D. 79; see especially 
per Bowen L.J. at p. 97; and the 
later case of Agius v. Great Western 
Colliery Co. [1899] 1 Q*B. 413, as- 
sumes the opposite opinion to be un- 
tenable. The learned editors of 
Mayne on Damages, in which book 
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as may be, but he must not do this unreasonably or oppressively as S, 73. 
regards the other party, or extravagantly.” It is even his duty 
to take all reasonable steps to mitigate the loss consequent on the 
breach; and then the effect in actual diminution of the loss he has 
suffered may be taken into account, and this apart from the ques- 
tion whether it was his duty to act ( b ). “ The question must 
always be whether what was done was a reasonble thing to do, 
having regard to all the circumstances,” and one test is “what a 
prudent person uninsured,” ie., not having a claim for compen- 
sation or indemnity on any one, “ would do under the same circum- 
stances ” (c), It is not a reasonable thing, for example, to hire 
a special train to save an hour or so of time when there is no 
particular reason for being at one's destination at a certain hour; 
and expense so incurred cannot be recovered as damages (c). 

If a buyer disappointed of his goods can buy in the market at a 
sum equal to or less than the contract price, he has suffered no loss 
and can recover nothing (under English law merely nominal 
damages) (d). 

In England the Sale of Goods Act, 1893 (e) t provides as 
follows : — 

“(1) Where the seller wrongfully neglects or refuses to 
deliver the goods to the buyer, the buyer may maintain an action 
against the seller for damages for non-delivery. 

“ (2) The measure of damages is the estimated loss directly 
and naturally resulting, in the ordinary course of events, from the 
seller's breach of contract. 

“ (3) Where there is an available market for the goods in 
question, the measure of damages is prima facie to be ascertained * 
by the difference between the contract price and the market or 
current price of goods at the time or times when they ought to 
have been delivered (/), or, if no time was fixed, then at the time 
of the refusal to deliver.” 

S. 57 of the Indian Sale of Goods Act follows sub-s. (1) of 
the section now quoted, but does not add to or amend s. 73 of the 
Contract Act. The other sub-sections, though not of positive 
authority in British India, may be useful as a compendious and well- 
considered statement of the existing rule. 


land Ry. Co (1874) L.R. 8 C.P. 
131), supra, note (y)- 

(b) British IV c sting house, &c Co 
v. Underground Electric , &c. Co 
[1912] A.C. 673, see per Lord Hal- 
dane at p. 689. 

(c) Le Blanche v. L. & N. W. 
R. Co. (1876) 1 C. P. D. 286, 
per James L J. at p. 309, and Mel- 
lish LJ. at p. 313; approved by the 
Privy Council in Erie County Natu- 


ral Gas , &c. Co, v. Carroll [1911] A. 
C. 105. 

(d) Erie County, &c. Co.*$ Case , 
supra. 

(e) S. 51. 

(/) In India also the date of 
breach is the material date; a seller 
who holds on after the buyer's de- 
fault can recover no further loss, nor 
is he liable to allow for improvement 
due to later change in the market 
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7& As to the difference between contract and market price, it may 
be regarded as an application of the principle last stated as to the 
disappointed party's right to fulfil the contract himself at the 
defaulting party's cost, so far as jt can reasonably be done; and 
on this very principle the rule is not literally applied in the case 
of an anticipatory breach by repudiation of the contract ( g ). 

* In the absence of any more specific rule applicable to the case, 
damages for the breach of a contract to perform any specified work 
are tq be “ assessed at the pecuniary amount of the difference 
between the state of the plaintiff upon the breach of the contract 
and what it would have been if the contract had been performed/ 1 
not the sum which it would cost to perform the contract, though 
in particular cases the result of either mode of calculation may be 
the same ( h ). 

Matters of external and collateral compensation, as by insur- 
ance (i), or by an access of profit to some only of plaintiffs suing 
jointly in another transaction which but for the breach of contract 
would not have taken place (/), or through a new contract with a 
third person ( k ), are not taken into account for the purpose of 
reducing damages. The explanation to the present section does 
not appear to contradict this rule. The article on Damages by the 
late Blake Odgers, K.C., in the Encyclopaedia of the Laws of 
England, may be referred to as giving a learned and careful sum- 
mary of the whole subject down to its date, 1939, 3rd ed., vol. 4. 
We may add that the English rules appear to have been adopted 
in jurisdictions under the British flag but under systems of law 
differing generally from the Common Law and from one another. 

* Explanation to s. 73: “means which existed/' etc. — This 
explanation has caused considerable difficulty in practice ; the words 
“ means which existed of remedying the inconvenience " have 
seemed obscure. No similar words are known to occur in English 
authorities, but the framers of the Act appear to have had in view 
the class of cases where, as we have just seen (/), the damages 


price: Jamal v. Moolla Dawood 
Sons & Co. [1916] 1 AX. 175; 43 
LA. 6; 31 IX. 949. 

( g ) Millctt v. Van Heek & Co. 
[1921] 2 K.B. 369, C.A., see head- 
ing 41 measure of damages ” under 
s. 39. 

(h) Wig sell v. School for Indi- 
gent Blind (1882) 8 Q.B.D. 357, at 
p. 364, following Robinson v. Har- 
man (1848) 1 Ex. 855, Finch, Sel. 
Ca. 753, and Lock v. Furze (1866) 
L.R. 1 C.P. 441. But there is a 
special rule as to covenants to re- 
pair. See p. 406, below. 

<0 Bradbum v. G . W . R. Co . 
<1«74) L.R. 10 Ex. 1. 


(/) I eh son v. E. & W- India 
Dock Co. (1875) L.R. 10 C. P. 
300. 

(k) Joyner v. Weeks [1891] 2 Q. 
B. 31, C.A. ; Williams Bros. v. Ed. 
T. Agius [1914] AX. 510, where 
the House of Lords conclusively set- 
tled the rule. “ It is immaterial 
what the buyer is intending to do 
with the purchased goods. He is en- 
titled to recover the expense of put- 
ting himself into the position of hav- 
ing those goods, and this he can do 
by going into the market and pur- 
chasing them at the market price ” : 
Lord Moulton at pp. 53Q, 531. 

(/) Pp. 396-399, 
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recoverable for consequential expenses are limited by the test of g; 7$, 
what a prudent man might have reasonably done if the whole 
expense was to fall on himself. The words are also sufficient to 
cover the case of a party who omits to take natural and obvious 
means of diminishing the loss incurred by the other party’s failure 
to perform his contract. It seems on principle that in such a case 
consequential damage which might have been avoided by the exer- 
cise of common intelligence and prudence is not recoverable; thus, 
if one has to replace goods that have not been delivered in time, 
and has recklessly or stupidly bought them at an excessive price, 
the seller in default remains chargeable only with the difference 
between the contract and the normal market price; and default in 
building a wall does not entitle the promisee to stand by doing 
nothing and then recover for loss which he might have prevented 
by reasonable diligence (w). Where a tenant who has promised 
to pay Government revenue and cess has failed to pay it, the land- 
lord on notice of the intended sale of the property by Government 
should pay the arrears and save the property from sale. He is not 
entitled to stand by and allow the property to be sold and then 
after purchasing it to file a suit to recover the purchase price as 
damages from the tenant ( n ). The rule must, of course, be applied 
with discretion; a man who has already put himself in the wrong 
by breaking his contract has no right to impose new and extra- 
ordinary duties on the aggrieved party. That party can be ex- 
pected only to use ordinary and reasonable diligence; much less 
can he be expected to warrant success where the result of diligent 
endeavour is in its nature doubtful. 

In this connection may be noted the observations of the Privy 
Council in Jamal v, Moolla Dawood Som & Co. (o). “ It is 
undoubted law that a plaintiff who sues for damages ow^es the duty 
of taking all reasonable steps to mitigate the loss consequent Uf>on 
the breach and cannot claim as damages any sum which is due to 
his own neglect { p ). But the loss to be ascertained is the loss 
at the date of the breach. If at that date the plaintiff could do 
something or did something which mitigated the damage, the defen- 
dant is entitled to the benefit of it. Staniforth v. Lyall (q) is an 
illustration of this. But the fact that by reason of the loss of the 
contract which this defendant has failed to perform the plaintiff 
obtains the benefit of another contract which is of value to him 


(w) Ram knar v. Shankar Dutt 
(1928) 108 l.C. 433 (the case belongs 
here, not to the head of remoteness 
of damages as supposed) ; Karim Bux 
v. Devi A. I. R. 1933 All. 511; 
(1933) AH. L, J. 670. 

(n) Dhmu Lai v. Kultiip Nara- 
yan A, 1. R. 1940 Pat. 88; 186 I. 

51 


C. 852. 

( O ) (1916) 43 I. A. 6, at p, 10; 
43 Cal. 493, at p. 502 ; 31 l.C. 949. 

(P) Later example, Arjundas 
Hariram v, Secry. of State (1924) 
85 l.C. 786; A.I.R. 1925 Cal. 737. 

(g) (1830) 7 Bing. 169, 
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S. 7& does not entitle the defendant to the benefit of the later contract." 

In Jamal* s Case the plaintiff sold certain shares to the defendant 
to be delivered on or before 30th December, 1911. The shares 
were tendered on 30th December, but the defendant declined to 
take delivery or pay for them. The difference between the contract 
price and the market price on 30th December, that is, the date of 
the breach, amounted to Rs. 1,09,218. Between 28th February, 
1912, and August, 1912, the plaintiff sold the shares in a rising' 
market, thus realising more than if he had sold on 30th December, 
1911, namely, a sum only of Rs. 79,862 less than the contract 
price. In March, 1912, the plaintiff sued the defendant on the 
contract, claiming Rs. 1,09,218. The defendant contended that he 
was entitled to the benefit of the prices actually obtained in miti- 
gation of damages, and the plaintiff was only entitled to recover 
Rs. 79,862; this contention was successful in the then Chief Court 
of Lower Burma. But on appeal the Privy Council held that the 
measure of damages was the difference between the contract price 
and the market price at the date of the breach . "If the seller 
retains the shares after the breach, the speculation as to the way 
the market will subsequently go is the speculation of the seller, 
not of the buyer: the seller cannot recover from the buyer the loss 
below the market price at the date of the breach if the market falls, 
nor is he liable to the purchaser for the profit if the market 
rises ” (r). 

A. agrees to let his house to B. at a certain rent. B. refuses 
to take the house, and A. sues B. for damages. It is reported to 
have been held in the Punjab that the measure of damages is the loss 
of rent suffered by A. after deducting such sum as A. could recover 
from another person by way of rent by making reasonable efforts 
to secure another tenant (j). We do not think the Court can have 
intended to lay down this or any like general proposition ; reason- 
able efforts to secure a tenant do not produce any rent until an actual 
tenant is found, and the interval may be considerable. The proba- 
bility of such effort succeeding within a reasonable time must 
obviously depend on local and often on temporary circumstances. 

At the beginning of the cotton season A., a cotton merchant, 
and Z., a millowner, agree that during six months Z. shall put his 
mill at A/s disposal at a fixed rate in order to gin cotton, which A. 
contemplates buying, and on his part agrees to procure and supply 
to the mill. Before A. has supplied any cotton, and without any 
unreasonable delay on his part, Z. repudiates the contract. A. is 
entitled to recover damages from Z. for his estimated loss of profit; 
he is not bound to buy and tender to Z/s mill cotton which he 
knows would be refused ( t ). 

(r) 43 I. A. 6, at p. 10; 43 Cal. (1906) Punj. Rec. no. 137. 

493, at p. 502. <0 Ramgopal v, Dhanji Jadhavji 

( s ) Lackmi Narain v. Vernon Bhatia (1928) 55 I. A. 299 ; 55 Cal* 
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' Contracts relating to immovable property. — It is commonly 8. 75, 
said that where a person sustains loss by reason of a breach of 
contract he is prima facie entitled, so far as money can do it, to be 
placed in the same situation with respect to damages as if the 
contract had been performed («), though, as we have seen, this 
form of statement is open to some misunderstanding (v). Now 
this rule does not apply in English law to contracts for the purchase 
of immovable property. It was finally settled by the decision of 
the House of Lords in Bain v. Fothergill (w) that a pur- 
chaser of real estate cannot recover damages for the loss of 
his bargain, but only his deposit and expenses; and that even if 
the vendor knew that he had no title, nor any means of acquiring 
it, the purchaser may have a further remedy by an action for deceit, 
but not on the contract. The reason for this exceptional rule is 
that the purchaser of real estate in England must ^xpect some 
degree of uncertainty as to whether a good title can be effectively 
made by the vendor, whereas the vendor of a chattel must know, 
or at all events is taken to know, what his right to the chattel is ( x ). 

The special rule does not, however, apply to the case of wilful 
default in giving possession (y), nor to an express covenant for 
quiet enjoyment in an executed conveyance ( z ), nor to an execu- 
tory agreement to make a title by a party who appears on the face 
of the agreement not to have any title at its date (a), nor, it seems, 
to unreasonable omission to complete the title by taking some defi- 
nite step in the vendor’s power, such as applying for the lessor's 
consent to an assignment ( b ), nor to damages caused not by defect 
of title or any real difficulty of conveyancing, but by the vendor’s 
want of reasonable diligence in completing ( c ). 


1048; 111 I.C. 480; A.I.R. 1928 P. 
C. 20. 

(w) Robinson v. Harman ( 1848) 1 
Ex. 855. 

(v) See pp. 398-399, above. 

(w) (1874) L.R. 7 H.L. 158. 
(.r) In the United States, where 

registry of title or of assurances, in 
some form, is universal, the reason is 
generally held not to exHt, and the 
ruk; therefore not accepted : Sedg- 
wick, Elements of Damages, ad fin. 

(y) Eng ell v. Pitch, Ex. Ch. 
(1869) L.R, 4 Q.B. 659 (as to the 
authority of this case see per Byrne 
J. [1902] 1 Ch. 191, at p, 195) ; Ja- 
quesv. Millar (1877) 6 Ch. D. 153; 
Royal Bristol Permanent Building 
Society v. Bomash (1887) 35 Ch. D. 
390. Similarly, where the vendor 
was tempted by a higher offer to 
sell the property to a third person in 


breach of his contract, the measure 
of damages was the difference bet- 
ween the price the plaintiff agreed to 
pay and the price the defendant re- 
ceived ; Rad ha Kishan Kaul v. Shan- 
kar Das A.I.R. 1927 Lah. 252; 100 
I.C. 422. 

(~) Lock v.. Purer, Ex. Ch, 
(1866) L.R. 1 C.P. 441. 

(a) Wall v. City of London RJ\ 
Co. (1874) L.R. 9 Q.B. 249. The 
Court thought the" case so clear that 
they did not delay judgment to see 
the result of Bain v. Fothergill , supra, 
then pending in the House of Lords; 
see L.R. 9 Q.B. 249, at p. 352. 

(b) Day v. Singleton £1899] 2 Ch. 
320, C.A., where, however, on the 
view taken by the Court of the facts, 
the default was wilful. 

(c) Jones v. Gardiner [1902] 1 
Ch. 191* 


♦ 
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*. 73. The rule in Bain v. Fothergill was at one time assumed in the 

High Court of Bombay to be the law of British India. A purchaser 
daimed-to recover damages for the loss of his bargain, and the Court 
disallowed his claim on the ground that the vendor had offered to do 
all that lay in her power to carry out her contract (d). No refer* 
ence was made to the Contract Act, but the argument turned on the 
question whether the case came under the rule in Bain v. Fothergill 
or the exception in Engdl v. Fitch (e). The assumption so made 
by counsel and the Court was, it is submitted, erroneous. S. 73 is 
general in its terms, and does not exclude the case of damages for 
breach of a contract to sell immovable property (/), and in fact the 
rule was not settled beyond question in England when the Act was 
passed. “ The Legislature has not prescribed a different measure 
of damages in the case of contracts dealing with land from that laid 
down in the case of contracts relating to commodities ” (g). Where, 
therefore, a purchaser of land claims damages for the loss of his 
bargain, the question to be decided is whether the damage alleged to 
have been caused to him “ naturally arose in the usual course of 
things from such breach ” ; and in an ordinary case it would be diffi- 
cult to hold otherwise. 

Even apart from the Act, the English rule is treated in its 
own jurisdiction as anomalous, and justified only by the peculiar con- 
ditions of English titles and conveyancing. It would therefore 
seem very doubtful whether, on the general principle of " justice, 
equity, and good conscience/' it was ever applicable in British India. 
The view propounded above was approved by the High Court of 
Bombay in Ranchhod v. Manmohandas ( h ). The case was, how- 
ever, one of wilful default on the part of the vendor in complet- 
ing the title, and it was held, following Day v. Singleton (i), that 
the purchaser was entitled to recover not only the deposit with 
interest and expenses, but the loss of his bargain. At the same 
time the Court expressed the opinion that the rule in Bain v. 
Fothergill (/) was not law in this country. “ As section 73 im- 
poses no exception on the ordinary laW as to damages, whatever 
the subject-matter of the contract, it seems to me that in cases 
of breach of contract for sale of an immovable property through 
inability on the vendor's part to make 'a good title the damages 


(d) Pitamber V. Cassibai (1886) 
11 Bom. 2 72, It is by no means 
clear that, on its own ground, the de- 
cision was correct. In England we 
should not ascribe much diligence, 
not to say good faith, to a vendor 
of a mortgaged house who profes- 
sed not to know where the title- 
deeds were and made no inquiry of 
tbe mortgagee. 

(e) Supra, note (y ) , 


(/) It is remarkable that none of 
the illustrations to the section relate 
to contracts for the sale of land. 

( 9 ) Per Farran C./. in Nagardas 
v. Ahmedkhan (1895) 21 Bom. 175, 
at p, 185. 

(h) (1907) 32 Bom. 165. 

(0 0899] 2 Ch, 320, C. A. See 
note (b), supra. 

(/) 0874) L.R. 7 MX. 158. 
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must be assessed in the usual way, unless it can be shown that 
the parties to the contract expressly or impliedly contracted that 
this should not render the vendor liable to damages ” (k). A 
similar view has been expressed by the High Courts of Calcutta ( l ), 
Lahore (m), Nagpur (n) and Rangoon (o). Likewise the Full 
Bench of the Madras High Court ( p ) has held that a manager 
of a joint Hindu family, who has agreed to sell immovable pro- 
perty belonging to himself and the minor members of the family, 
is personally liable under this section for damages for failure to 
perform the contract when it is found that it is not binding on the 
minors, there being no necessity for the sale. It was also held 
that this liability was not affected by the fact that there was no 
misrepresentation on the part of the manager as to the necessity 
for sale, nor by the fact that the purchaser knewithat he was buying 
from a manager of a joint family which comprised minors, and 
that the Court may refuse specific performance against the 
minors ( q ). Where a vendor of land guarantees his title to the 
purchaser, and the latter is evicted from his holding, he is en- 
titled to recover the value of the land at the date of eviction, 
and not merely the purchase money paid for it (r). But in special 
circumstances, where the buyer in effect had notice of difficulties 
arising from an adverse claim, the High Court of Bombay held him 
not entitled to recover damages for loss of profit on a contract 
to re-sell at an advanced price (y). Similarly as to a vendor who 
has caused or materially contributed to the loss by his own fault, 
such as delay in answering requisitions (t). 


(k) Per Macleod J., 32 Bom. 165, 
at p. 171. There may be cases 
where it is an implied contract that 
a vendor whose title proves defec- 
tive without any default of his own 
shall be liable only for expense^: 
Vallabhdas v. Nagardas (1921) 23 
Bom.L.R. 1213; 92 I.C. 143. In 
practice the assessment of damages 
for a defective title may have to be 
rough, see Harilal Dalsukhram v. 
Mulchand (1928) 52 Bom. 883; 113 
I.C. 27; A.I.R. 1928 Bom. 427. 

(0 Nabinchandra v , Krishna 
(1911) 38 Cal. 458, at p. 465. 

(m) /at Kishen Das v. Aiya Priti 
Nidhi Sabha (1920) 1 Lah. 380; 58 
I.C. 757; Mongol Singh v. Dial 
Chand A.I.R. 1940 Lah. 159; 188 I. 
C. 383. 

(*») Sakharam v. J air am A.I.R. 
1933 Nag. 263, where the authori- 
ties are reviewed. 

(o) Na Hlu Po v. Ma Sein Nu 
A.I.R, 1940 Rang. 146; 109 I.C. 23. 

(/>) Adikesavan Naidu v. Guruna- 


tha (1918) 40 Mad. 338; 39 I.C. 358 
I F . B . ] . 

{q) And see note (£), supra. 

(r) Nagardas v. Ahmedkhatt 
(1895) 21 Bom. 175. In view of 
this unanimous current of authority 
the failure of an attempt to dispute 
it in Sind, Ramsing h Kttndansingh v. 
Sajan Damji A.I.R. 1927 Sind 120; 
101 I.C. 704, was hardly worth re- 
cording. 

(s) Dhanrajgirji Narsinqgirji v. 
Tata Sons , 49 Bom. 1; 26 B. L. R. 
858; 92 I.C. 225; A.I.R. 1924 Bom. 
473. In this case the view was ex- 
pressed that the rule in Bain v. 
Fothergill, supra, note (/), was not 
necessarily excluded by s. 73 w in a 
proper case”. On the facts of the 
case it would seem that nothing more 
than could be recovered under the 
rule was recoverable under s, 73, 
and therefore the reference to the 
rule seems superfluous . 

(() Shqmsudin Tafbhai v. Dahya- 
bhm Maganial (1923) 48 Bom. 368; 


L 73L 
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M* 73* Where a lessee’s covenant to deliver up the premises in good 

repair is broken at the end of the term, the measure of damages 
would on strict principle be the amount by which the value of the 
reversion is diminished ; but the difficulty and inconvenience of this 
calculation have led to the adoption, as the practical measure in 
such cases, of the reasonable cost of putting the premises into 
the state of repair in which they ought to have been left (w). In the 
case of a breach during the term the measure is, according to the 
more general standard, the diminution in the value of the reversion ; 
and where the covenant is in a sub-lease expressed to be such, 
the intermediate lessor’s liability to the superior lessor on the 
covenants in the original lease will be taken into account for this 
purpose (*/). 

As to liability for loss of, or damage to, property delivered to 
common carriers, see the Carriers Act, 1865 ; and as to the liability 
of a railway company, see the Indian Railways Act, 1890. 

Interest by way of damages. — The Interest Act, 1839, pro- 
vides for the payment of interest by way of damages in certain 
cases ( w ). Under that Act the Court may allow interest on debts 
or sums certain which are payable by an instrument in writing from 
the time when the amount becomes payable where a time is fixed 
for payment, or, where no time is fixed, from that date on which 
demand of payment is made in writing giving notice to the debtor 
that interest will be claimed. 


84 I.C. 947; A.I.R. 1924 Bom. 357. 
Such cases do not affect the general 
rule, e.g. t Parma Nand v. Gltulam 
Hussain Shah t A. I. R. 1929 Lah. 
416; 116 l.C. 449. 

( u ) Joyner v. Weeks [1891] 2 Q. 

B. 31, C. A. 

(?/) Conquest v. Ehbetts [1896] A. 

C. 490. 

( w ) The Act consists of a single 
section which runs as follows : — 

“ Whereas it is expedient to ex- 
tend to the territories under the Go- 
vernment of the East India Company, 
as well within the jurisdiction of 
Her Majesty’s Courts as elsewhere, 
the provisions of the Statute 3rd and 
4th William IV, chapter 42, section 
28, and concerning the allowance of 
interest in certain cases: 

41 It is therefore hereby enacted 
that upon all debts or sums certain 
payable at a certain time or other- 
wise, the Court before which such 
debts or sums may be recovered may, 
if it shall think fit, allow interest to 


the creditor at a rate not exceeding 
the current rate of interest from the 
time when such debts or sums cer- 
tain were payable, if such debts or 
sums be payable by virtue of some 
written instrument at a certain time; 
or if payable otherwise, then from 
the time when demand of payment 
shall have been made in writing, so 
as such demand shall give notice to 
the debtor that interest will be claim- 
ed from the date of such demand 
until the term of payment : provided 
that interest shall be payable in all 
cases in which it is now payable by 
law.” 

S. 28 of 3 & 4 Will. IV, c. 42 has 
now been repealed by the Law Re- 
form (Miscellaneous Provisions) 
Act, 1934, s. 3; but this repeal will 
not of course affect the Indian Act 
of 1839. 3 and 4 Will. IV, c. 4 is 

usually known as Lord Tenterden's 
Act, as to which see L.C. & D.R. 
Co. v. S'. E. R . Co. (1893] AX. 
429. 
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There have been numerous decisions, often conflicting, on the 
question whether interest could or could not be given under s. 73, 
illustration (n), where it is not recoverable under the Interest 
Act {sc). The rule of English Common Law, and therefore pre- 
sumably of British India apart from the Interest Act, is “ that 
interest is not due on money secured ” even “ by a written instru- 
ment, unless it appears on the face of the instrument that interest 
was intended to be paid, or unless it be implied from the usage of 
trade, as in the case of mercantile instruments ” (y). “ At com- 

mon law interest was not payable on ordinary debts, unless by 
agreement or by mercantile usage; nor could damages be given for 
non-payment of such debts ” ( 2 ). The view taken by the learned 
authors of this work was that there did not seem to be any sufficient 
ground for reading into illustration (n) to the present section an 
intention to abolish this rule and supersede the Interest Act, 1839. 
This view has been affirmed by the Privy Council. In Bengal- 
Nagpur Railway Co, v. Ruttunji (a) their Lordships made the fol- 
lowing observations with reference to illustration (n) in s. 73: “The 
illustration, however, does not deal with the right of a creditor to 
recover interest from his debtor on a loan advanced to the latter 
by the former. It only shows that if any person breaks his con- 
tract to pay to another person a sum of money on a specific date, 
and in consequence of that breach the latter is unable to pay his 
debts and is ruined, the former is not liable to make good to the 
latter anything except the principal sum which he promised to pay, 
together with interest up to the date of payment. He is not liable 
to pay damages of a remote character. The illustration does not 
confer upon a creditor a right to recover interest upon a debt which 


(x) A rough classification of the 
decisions for and against the view 
that interest could be recovered under 
s . 73, ill, (n) is given below: — 

]. Interest recoverable: Ghanshiam 
Singh v. Daulat Singh (1896) 18 
All. 240; Mahamaya Prasad v. Rama 
Khelawan (1911) 15 Cal. L. J. 684; 
Khetra Mohmi v. Nishi Kumar 
(1917) 22 C. W. N. 488; Anrudh 
Kumar v. Lachhmi Ckand (1928) 
50 All. 818; 115 I.C. 114; A. I. R. 
1928 All. 500; Abdul Jalil v. Mo- 
hammad Abdul Salam A , I . R . 1932 
All. 505; (1932) All.LJ. 733; 139 
LC. 158; Bishambhar v. Jag Pra- 
sad A.LR. 1933 All. 455; (1933) 
All.LJ. 963; 146 IX. 804; Muthu- 
swami v. Veeraswami A.LR. 1936 
Mad. 486 ; 70 Mad. L. J. 433; 163 I. 
C. 251; but see Jwala Prasad v. 
Hoti Lai (1924) 46 All, 625; 79 I.C 


1049; Ismail Hasan v. Mehdi Hasan 
(1924) 46 All. 897; 80 I.C. 63; also 
Surja Narain v. Pratab Narain 
(1899) 26 Cal. 955, at pp. 

964-5. II. Interest not recover- 
able: Kamalmnmal v. Peeru Meera 
Lewai Rowther (1897) 20 Mad. 481; 
Bur a v. Mailia Shah (1901) Punj. 
Rec, no. 104; Arjan Das v, Hakim 
Rai (1913) Punj. Rec. no. 39, at 
p. 154. 

(y) Page v. Newman (1829) 9 
B. & C. 378, 381; 33 R.R. 204, 206; 
and see the English authorities re- 
viewed by Lord Herschell, L. C. & 
D . R. Co. v. 3*. E. R . Co. [1893] 
A.C. 429, 437 sqq. 

(a) Lindley L.J., S. C. in C. A. 
[1892] 1 Ch. 120, at p. 140. 

(a) (1937) 65 I. A. 66, at pp. 72- 
3; 2 Cal. 72; 173 IX. 15; AJ.K. 
1938 P.C. 67. 


* 73. 




408 


THE INDIAN CONTRACT ACT. 


8. 7*. is due to him, when he is not entitled to such interest under $ny 
provision of the law. Nor can an illustration have the effect of 
modifying the language of the section which alone forms the enact- 
ment/' With reference to the words " interest shall be payable 
in all cases in which it is now payable by law ” occurring in the 
proviso in the Interest Act, their Lordships observed that the proviso 
applied to cases in which the Courts of Equity exercised jurisdiction 
to allow interest ( b ). 

Rut in the case of breach of a contract of sale the Court may 
now award interest to a seller suing for the price and to a buyer suing 
for refund: the Indian Sale of Goods Act, 1930, s. 61 (c). 

Breach of promise of marriage. — The analogy of the latitude 
allowed in England in assessing damages for breach of a contract 
to marry is not applicable to the breach of a promise made by the 
father of a Mahomedan girl to give her in marriage. All that the 
plaintiff is entitled to as against the father is the return of ornaments, 
clothes and other presents made by the plaintiff to the girl. The 
right to recover these is recognised by the Mahomedan law. Apart 
from that law the presents may be recovered under either s. 65 or 
this section (tf). 

The section applies only where a contract has been bro- 
ken. — This would seem to need no proof or even statement, yet 
judicial affirmation of it has been necessary. A toll contractor who 
suffers loss in his income by reason of the discontinuance of the 
traffic, owing to plague regulations made by Government consequent 
upon the outbreak of plague in the locality, has no cause of action 
against the Government to recover damages as on a breach of con- 
tract (c). There is no breach of contract involved in making the 
regulations; and one may add that such an action would not have 
been possible in any Western country. We fail to see how the plea- 
der can have seriously thought he could make out a contract either 
actual or constructive between the plaintiff and the Government. 

' _ . 

( h ) See for these cases Chitty on 50 Mad. 94; 99 I.C. 609; A.I.R. 
Contracts, 19th ed., p. 930. The 1927 Mad. 99. 

former English law with regard to ( d ) Abdul Razak v. Mahomed 
the awarding of interest has been Hussen (1918) 42 Bom. 499 ; 38 I. 
substantially altered and extended by C. 771 ; K him ft Kuverji v. Lalji 
the Law Reform (Miscellaneous Karamsey (1941) Bom. 211; 43 

Provisions) Act, 1934, which gives Bom. L. R. 35; A.I.R. 1941 Bom. 
the Court power to award interest on 129. 

any debt as damages at such rate as ( e ) Secretary of Stale v. Abdul 
it may think fit on the whole or any Rahim (1902) 4 Bom. L. R. 874. 
part of the period between the date The suggestion of an implied war- 
when the cause of action arose and ranty to maintain the existing 
the date of judgment. amount of traffic is the least ab- 

( c ) As to the former Indian law, surd way of putting the claim, but 
see Kandappa (or Ramalinga) Mu- absurd still. 
dollar v. Muthuswami Ayyar (1928) 
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„ 74 . When a contract has been broken, if a sum *■ 74 
is named in the contract as the amount 
Compensation for to be paid in case of such breach, or if 
where penal t/sn pula* the contract contains any other stipula- 
ted for. tion by way of penalty, the party com- 

plainftng of the breach is entitled, 
whether or not actual damage or loss is proved to have 
been caused thereby, to receive from the party who has 
broken the contract reasonable compensation (/) not ex- 
ceeding the amount so named or, as the case may be, the 
penalty stipulated for. 

Explanation. — A stipulation for increased interest 
from the date of default may be a stipulation by way of 
penalty. 

Exception. — When any person enters into any bail- 
bond, recognizance or other instrument of the same nature, 
or under the provisions of any law, or under the orders 
of the [Central Government] (g) or of any [Provincial 
Government] (I h), gives any bond for the performance 
of any public duty or act in which the public are inte- 
rested, he shall be liable, upon breach of the condition of 
any such instrument, to pay the whole sum mentioned 
therein. 

Explanation. — A person who enters into a contract 
with Government does not necessarily thereby undertake 
any public duty, or promise to do an act in which the public 
are interested. 

Illustrations. 

(a) A. contracts witli B. to pay B. Rs. 1,000 if lie fails to pa> R. 

Rs. 500 on a driven da\ . A. fails to pay B. Rs. 500 on that day. B. is 
entitled to recover from A, such compensation, not exceeding Rs. 1,000, as 
the Court considers reasonable. 

(b) A. contracts with B. that, if A. practises as a surgeon within Cal- 
cutta, he will pay B. Rs. 5,000, A, practises as a surgeon in Calcutta. B, 
is entitled to such compensation, not exceeding Rs. 5,000, as the Court corir 
siders reasonable. 


{/> This section does not overlap ( g ) These words were substituted 
or extends. 73; there must be some- for “Government of India" by the 
thing in the nature of a penalty: A.O. 

Mey yap pa Che tty v. Nachatnmal (A) These words were substitut- 
343; A. I. R, 1929 ed for “Local Government" by the 
Mad. 783, is unintelligible as report- A.O. 
ed. 


52 
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S.-74* (c) A. gives a recognizance binding him in a penalty of Rs. 500 to. ap- 

pear in Court on a certain day. He forfeits his recognizance. He is lilfole 
to pay the whole penalty. 

(d) A. gives B. a bond for the repayment of R$. 1,000 with interest 
at 12 per cent, at the end of six months, with a stipulation that in case 
of default, interest shall be payable at the rate of 75 per cent, from the date 
of default.. This is a stipulation by way of penalty, and B. is only entitled 
to recover from A. such compensation as the Court considers reasonable. 

(e) A., who owes money to B., a money-lender, undertakes to repay 
him by delivering to him 10 maunds of grain on a certain date, and stipulates 
that, in the event of his not delivering the stipulated amount by the stipu- 
lated date, he shall be liable to deliver 20 maunds. This is a stipulation by 
way of penalty, and B. is only entitled to reasonable compensation in case 
of breach. 

(f) A. undertakes to repay B. a loan of Rs. 1,000 by five equal monthly 
instalments, with a stipulation that, in default of payment of any instalment, 
the whole shall become due. The stipulation is not by way of penalty, and 
the contract may be enforced according to its terms (t). 

(g) A. borrows Rs. 100 from B. and gives him a bond for Rs. 200, 
payable by five yearly instalments of Rs. 40, with a stipulation that in de- 
fault of payment of any instalment, the whole shall become due. This is 
a stipulation by way of penalty (/). 


Penalty and liquidated damages. — This section boldly cuts 
the most troublesome knot in the Common Law doctrine of dama- 
ges. By the Common Law parties may name a penal sum as due 
and payable on a breach of contract, that sum being, according to 
the true intention of the parties, only a maximum of damages. In 
that case the real damages, and no more, are recoverable. On the 
other hand, they may by consent assess a fixed measure of damages, 
liquidated damages as they are called, to avoid the difficulty that 
must often be found in setting a pecuniary value on obligations not 
referable, on the face of them, to any commercial standard. So 
far this looks very well. The trouble is that even now the Courts 
have not arrived at clear or certain rules for deciding to which of 
these two classes a given stipulation for a penal or seemingly penal 
sum belongs. The only thing that is quite certain is that the use 
of the words “ penalty ” or (i) * * 4 ' liquidated damages” is not decisive; 
and that even the addition of negative words purporting to exclude 
the other alternative, for example “ as liquidated damages and not 


(i) This illustration really covers 
Sheo Prasad v. Sanaullah, (1929) All. 
L.J. 894; 115 I.C. 639; A. I. R. 

1929 All. 556, rightly decided on 
common sense; and Yenna Tatayya 
v. Kakarla Gangayya, A. I. R. 1927 
Mad. 965; 105 I.C. 789. 

(/) So as to a similar clause in a 

“chit-fund” bond: Ramalinga Ada - 
vw v. Meenakshisundaram (1924) 
47 Mad.L.J. 833 ; 85 I.C 261; A. 
I.R. 1925 Mad. 177; Subbiah Pil - 


lai v. Shanmugham Pillai A. I. R. 
1928 Mad. 245; 108 I. C. 319. A 
provision in a kuri entitling the stake 
holder to recover from the benefited 
subscriber the amount of all the instal- 
ments immediately on default in the 
payment of any one of them is not 
penal and is enforceable: Kanttan 
Nambiar v. Subramania (1941) 
Mad. 486; (1940) 2 Mad.LJ. 927; 
196 I.C. 291; A, I. R. 1941 Mad. 
231. 



penalty and liquidated dam ages, - 41 i 

as £ penalty ” ( k ), will not make it so. Two causes appear to ft 74. 

have conspired to produce this anomalous result: a well-meant but 
perhaps not wholly well-informed endeavour to imitate the equitable 
doctrine of giving relief against forfeiture (/), and, reinforcing 
this, a logical or arithmetical repugnance of the Common Law 
(perhaps connected with the canonical prohibition of usury (m) ) 
to admit that a greater sum of money can ever be due for the 
breach of an obligation to pay a smaller one, “ That a very large 
sum should become immediately payable in consequence of the 
non-payment of a very small sum, and that the former should not 
be considered as a penalty, appears to be a contradiction in 
terms” ( n ). Accordingly a conventional larger sum agreed upon 

-as payable in the event of failure to pay a smaller sum, or in such 
an event among others, is treated as penal only, Further, it is 
understood that “ where a sum is made payable by a contract to 
secure performance of several stipulations the damages for the 
breach of which respectively must be substantially different . , , . 
that sum is pritna facie to be regarded as a penalty, and not as 
liquidated damages” (o). The truth is that here, as in some 
other branches of the law, what once was a rule of policy overrid- 
ing the intention of the parties has been turned into an artificial and 
more or less arbitrary rule of construction. The nearest approxi- 
mation to a general test yet arrived at is that so-called liquidated 
-damages will not be recoverable in full when the Court thinks this 
would be extravagant or unconscionable, having regard to the 
circumstances of the particular case ( p ). But it is quite needless 
to enter in this place upon the somewhat confusing application of 
the resulting distinctions, for the manifest purpose of the present 
section is to get rid of all these questions by carrying out the 
tendency of the English authorities to its full consequences ( q ). 

There may, again, be a conventional sum which is neither 
•damages nor penalty, but, as it has been called a “ liquidated satis- 


( k ) In Kemble v. Parren (1829) 
6 Bing. 141; 31 R. R. 366, a sum 
expressly declared by the parties to 
be 14 liquidated and ascertained da- 
mages, and not a penalty or penal 
-sum, or in the nature thereof/* was 
held to be a penalty . 

(0 See per Jessel M.R., Wallis 
v. Smith (1882) 1 Ch. D. 243, 256. 

(m) It must be remembered that 
in the Middle Ages, and even later, 
usury meant not taking exorbitant 
interest, but taking interest at all. 

(n) Kemble v. Parren (1829) 6 
Bing. 141, at p. 148. 

(a) A. L. Smith L.J., Wilson v. 
Love [1896] 1 Q.B. 626,631. 


(P) Clydebank Engineering Co . v. 
Castaneda [1905] A.C. 5 (an appeal 
from Scotland, but the Scottish law 
does not differ on this point from 
the English) ; Webster v. Bosanquet 
[19121 A.C. 394 (Jud. Comm, from 
Ceylon). See Mahadeo prasad v. 
Siemens (India) Ltd. (1934) 60 Cal. 
1379; 149 I. C. 858; A. I. R. 1934 
Cal. 285. 

(q) That this is now fully settled, 
see Panna Singh v. Arjan Singh , 
33 C.W.N. 949; 117 IX. 485; A. 

I. R. 1929 P.C. 179; (1929) All. L. 

J. 791; Mahadeo prasad v. Siemens 
(India) Ltd . (1933) 60 Cal. 1379; 
149 IX. 858; A. I.R. 1934 Cal. 285. 
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S. Wk faction ” (r) the agreed price of liberty to do or omit something. 

In such a case there is merely a conditional or alternative promise 
which, if not open to any other objection, will take effect according 
to its terms. 

It has been held by a Full Bench of the High Court of Allahabad 
that the section applies to a compromise decree and that it is open 
to a Court executing such a decree to go behind it if it contains a 
stipulation which is by way of penalty (^). 

The original section has been amended by the Indian Contract 
Act Amendment Act, 1899. The italicised words indicate the 
portion newly added in the section. Illustrations (d), (e), (f) 
and (g), were also inserted by the same Act. The marginal note 
to the section has also been altered, it originally stood thus : “ Title 
to compensation for breach of contract in which a sum is named 
as payable in case of breach ” (/). There is no doubt that, as the 
section originally stood, it was intended to- do away with the dis- 
tinction between a penalty and liquidated damages (w). The sole 
object of the section appears to have been to provide for the class 
of cases to which Kemble v. Farren (v) belongs, and in which the 
distinction between c liquidated damages ’ and ‘ penalty 9 has given 
rise to so much difference of opinion in the English Courts’' (w). 
The amended section does not apply to covenants in a lease of 
which the breach involves forfeiture (x). 

Stipulations for interest ( y ). — By far the largest number of 
cases decided under the original paragraph related to stipulations 

(r) See Lord Elphinstone v. 9 Cal. 689, at p. 692, per Wilson 

Monkland Iron and Coal Co . (1886) J, ; Vengideswara Putter v. Chatu 

11 App. Ca. 332, at p. 347. Achcn (1881) 3 Mad. 224, 228; The 

(s) Mohiuddin v. Kashmir o £t- Brahmaputra Tea Co., Ltd. v. S earth 

hi (1933) 55 All. 334; 142 I.C. 419; (1885) 11 Cal. 545, 550; Deno Nath 

A.I.R. 1933 All. 252, overruling a v. Nibaran Chandra (1899) 27 Cal. 

contrary decision of the same Court: 421, 423; Nait Raw v. Shib Dat 

Raghunandan Prasad v. Ghulam (1882) 5 All. 238, 241; Dilbar Sar- 

Ala-ud-dm Beg (1924) 46 All. 571; kar v. Joysri Kurmi (1898) 3 C. 

79 I.C. 916; Subbayya v. Pedayya W. N. 43, 45. It is said to he a 

(1937) 169 I.C. 345; A. I. R. 1937 common error to suppose the opera- 

Mad. 234. tion of this section to be confined to 

( t ) The first paragraph of the sec- unreasonable agreements, as oh- 

tion. stood as follows before the viously it is not: Jagannath v. Vish- 

amendment: — “ When a contract has nu A.I.R. 1927 Nag. 284; 96 I.C. 

been broken, if a sum is named in 382. 

the contract as the amount to be (v) (1829) 6 Bing. 141. 

paid in case of such breach, the ( w ) Per Sargent C.J. in Umar- 

party complaining of the breach is khan v. Salekhan (1892) 17 Bom. 
entitled, whether or not actual da- 106, 111. 

mage or loss is proved to have been ( x ) Krishna Shetli v. Gilbert 

calised thereby, to receive from the Pinto (1919) 42 Mad. 654; 50 I.C. 

party who has broken the contract 898. 

reasonable compensation not exceed- (y) The deorha clause usual in 
ing the amount so named.” mortgages in Oudh, for payment of 

(“) Mackintosh v. Croiv (1883) an increased principal sum for re- 
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providing for interest. Those stipulations may be divided into the 
following five classes : — 

I. Stipulations for payment of interest at a higher rate on 
default on the part of the debtor to pay the principal or part thereof 
or interest on the due date, and these may again be subdivided into 

(a) Stipulations for payment of enhanced interest from the 
date of the bond, and 

(b) Those for payment of such interest from the date of 
default ; 

II. Stipulations for payment on default of compound interest, 
which may be divided into 

(a) Stipulations for payment of compound interest at the same 
rate as simple interest, and 

(b) Those for payment of compound interest at a rate higher 
than simple interest, or for payment of an increased rate of interest 
and compound interest at that rate ; 

III. Stipulations for payment of interest at a specified rate if 
the principal or a part thereof is not paid on the due date ; 

IV. Stipulations for payment of interest at a lower rate if 
interest paid on due dates ; 

V. Stipulations for payment of interest from the date of the 
bond, but at an exorbitant rate. 

There has been considerable conflict in the decisions of the 
several High Courts on the section in its original form, especially 
as regards stipulations comprised in Class L That section applied 
only to contracts in which a sum was named as the amount to be 
paid in case of the breach thereof, and the conflict arose owing to 
different interpretations put upon the expression “ named/' The 
section has been amended to put an end to the divergent views 
taken by the Courts, and is now “ amplified so as to make it apply 
in terms to all stipulations by way of penalty, whether the penalty 
consists of a sum named or not" (z). 

The stipulations comprised in the above classes and the effect 
of the amendment are considered below : — 

I. Stipulations for enhanced rate of interest. — Such a 
stipulation occurring in a contract may be of a twofold character: 
(1) it may either provide for payment of interest at an increased 
rate from the date of the contract on failure of the debtor to pay 
on the due date the interest or principal or an instalment of princi- 
pal, or (2) it may provide for payment at a higher rate from the 
date of default only. Thus if A. borrows Rs. 1,000 from B. on 

demotion wholly or in part in lieu (z) See Bombay Government 
of interest, i$ not penal: Lala v. Gazette, 1898, Part VI., p. 36 (State- 
HiraJm Berin A. I. R. 1926 Oudh ment of Objects and Reasons). 

502 ; 96 I.C. 538. 


S. 74. 
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S. 7#L 1st June; 1902, A. may give a bond to B. for the repayment of 
1 the loan on 1st June, 1903, with interest at 12 per cent per annum, 

with a stipulation either that in case of default interest shall be 
payable at the rate of 25 per cent, from the date of the bond > 
namely, 1st June, 1902, or from the date of default , namely, 1st 
June, 1903. In the former case it has been held that the stipula- 
tion always (a) amounts to a penalty, and the provisions of s. 74 
apply, so that the Court may relieve the debtor, and award only 
such compensation to the creditor as it considers reasonable ( b ). 
In the latter case, where the increased rate of interest is stipu- 
lated to have operation only from the date of default, the provi- 
sion has not generally been regarded as a penalty (c). The 
section as it stood before the amendment required as one essential 
condition that there should be “ a sum named in the contract as 
the amount to be paid in case of breach.” Where the stipulation 
for the higher rate of interest is to operate from the date of the 
bond, there is invariably in such a case “ a sum named in the 
contract as the amount to be paid in case of breach.” Thus in 
the illustration given above A. would be liable on default to pay B. 
Rs. 1,250, though, if he repaid the loan on the due date, the 
principal with interest would have amounted to Rs. 1,120 only. 
But no such sum can be said to be named in the contract, where 
the increased rate is to commence from the date of default, for 
“ at the moment of the breach no larger sum can be exacted by 
the creditor.” The distinction between the two classes of cases 
was thus stated by the Madras High Court: — 


(a) The leading case on the sub- 
ject is Mackintosh v. Croze (1883) 
9 Cal. 689. The result of the cases 
will be found summarised in U>nar- 
khatt v. Salekhm (1892) 17 Bom. 
106, 113, 114, and in Abdul Gam v. 
Nandlal (1902) 30 Cal. 15, 17. In 
the former case it is stated that a 
stipulation for a higher rate of in- 
terest is “ generally ” a penalty, in 
the latter that it has “always” been 
held as a penalty. The current of 
decisions justifies the use of the 
latter expression. 

(b) Muthura Persad v. Luggun 
Kooer (1883 ) 9 Cal. 615; Sungut 
Lai v, Baxjnath Roy (1886) 13 Cal. 
164; Kalachand Kyat v. Shib Chun - 
der (1892) 19 Cal. 392; Rameshwar 
Pros ad Singh v. Rai Sham Kishen 
(1901) 29 Cal. 43, 50; Sajaji v. 
Maruti (1889) 14 Bom. 274; Trim- 
bak v. Bhagchand (1902) 27 Bom. 
21; Vengideswara v. Chatu A chan 
(1881) 3 Mad. 224; Vythilinga v. 


Simdarappa (1882) 6 Mad. 167; 
Nan jap pa v. Nanjappa (1888) 12 

Mad. 161; Gopaludu v. Venkata - 
ratnam (1894) 18 Mad. 175; Khur - 
ram Singh v. Bhazmni Bakhsh 
(1881) 3 All. 440; Kharag Singh v. 
Bhola Nath (1881) 4 All / 8; Narain 
Das v. Chait Ram (1884) 6 All. 
179. Sec also Rasaji v. Sayana 
(1869) 6 B.H.C.A.C. 7; Bichook 
Nath v. Ram Lochun (1873) 11 B. 
L.R. 135 ; Sunder Koer vTRai Sham 
Krishen (1907) 34 I. A, 9; 34 Cal. 
150, 157. 

( c ) Mackmtosh v. Hunt (1877) 2 
Cal. 202; Mackintosh v. Crow 
(1883 ) 9 Cal. 689; Deno Nath v. 
Nibaran Chandra (1899) 27 Cal. 
421, 425; Abdul Gani v. Nandlal 
*(1902) 30 Cal. 15; Dullabhdas v. 
Lakshmandas (1889) 14 Bom. 200; 
Umarkhan v. Salekhan (1892) 17 
Bom. 106; Jaganadham v. Raguna - 
dha (1886) 9 Mad. 276; Periasami 
Thalavar v. Subramanicm Asari 
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#< By the cases in this country it is well established that an 
agreement to pay a sum of money on a given day with interest at 
a certain rate, with a stipulation that in default the debtor shall 
thenceforward pay a higher rate of interest, is strictly enforceable. 
In such an agreement no question of penalty arises, because it 
imposes an ( d ) obligation on the debtor to pay a larger sum than 
what was originally due. In the words of s. 74 of the Contract Act, 
no sum is named as the amount to be paid in case of such breach. 
At the moment of the breach no larger sum can be exacted by the 
creditor, but from that date the terms on which the debtor holds 
the money become less favourable. By the default he accepts the 
alternative arrangement of paying a higher rate of interest for the 
future. On the other hand where the stipulation is that on default 
the higher rate shall be payable from the date of the original 
obligation, the debtor does on default become immediately liable 
for a larger sum, viz., the difference between the enhanced and 
the original rate of interest already due ” (e). 

It has been stated above that a stipulation for an increased rate 
of interest from the date of default is not generally a ; penalty; but 
such a stipulation may in some cases be penal. Whether it is a 
penalty or not is a question of construction. “ It is for the Court 
to decide on the facts of the particular case whether the stipula- 
tion is or is not a stipulation by way of penalty 99 (/). In each 
of these cases the decision of the question depends, in effect, upon 
the construction of the document, and upon ascertaining what the 
parties really intended by it (g). “ Such a contract as to interest 

must, we think, be held valid where there is no question of fraud 
or oppression, improper dealing, exorbitant amount, dealing with 
an ignorant person, or the like considerations ” ( h ). For “ it is 
of the utmost importance as regards contracts between adult 
persons not under -disability and at arm’s length that the Courts 
of law should maintain the performance of the contracts accord- 
ing to the intention of the -parties ” (i). On the other hand, the 


(1904) 14 Mad.LJ. 13b; Tck (hand 
v. Morice (1877) Punj. Rec. no. 
5; Honda Mai v. Muhammad Baksh 
(1879) Punj. Rec. no. 61. 

* ( d ) Sic, a manifest error for 
“ no.” 

( e ) Nanjappa v .*Nanjappa (1888) 
12 Mad. 161, 166, 167; Ramalingam 
Ckettiar v. Subramania Chettiar 
(1927) 50 Mad. 614; 103 I.C. 394. 

(/) Abbakke Heggadihi v. Kin - 
hiatnma Shetty (1906) 29 Mad. 491, 
496; P. C. Pal v. K*A.L.R. Firm 
(1923) 1 Rang. 460 ; 76 I.C. 835; 
A.I.R. 1924 Rang. 46; Mahammad 
Raja v. Naderajjama (1932) 59 Cal. 
613; 135 I.C. 791; A.I.R. 1932 Cal. 


53; Habibul Nabi v. Narapan Singh 
A.f.R. 1934 Pat. 16; Ganga Prasad 
v. Bishunath Singh (1933) 138 I.C. 
184; A.I.R. 1933 Oudh 81. 

(g) Per Maclean C. J. in Deno 
Nath v. Nibaran Chandra (1899) 
27 Cal. 421, 424; followed (though 
not cited) in Sohna Mai v. Imam 
Din A.I.R. 1929 Lah. 515; 114 I. 
C. 444. 

(h) Surya Narain Singh v. Jo- 
gendra Narain Roy (1892) 20 Cal. 
360, 364, per Pigot J. cited in 26 
Cal. 300, at p. 310. 

(i) Wallis v. Smith (1882) 21 
Ch. D. 243, cited in 27 Cal. 421, at 
P. 424, 
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g 74 stipulation will be held penal, so as to relieve the debtor from his 
contractual obligation, if “ the enhanced rate be such as to lead 
to the conclusion that it could not have been intended to be part 
of the primary contract between the parties ” (/) or where there 
are equitable considerations which would render the bargain un- 
conscionable. But the relief, where a proper case was made out 
for it, was granted by the Court in its equitable jurisdiction, and 
not under s. 74 , for the section as it stood before the amendment 
was held not to apply to the class of stipulations now under con- 
sideration (A). The relief granted, however, was the same 
whether it was under the Court's equitable jurisdiction or undeJr 
the provisions of the section (/). And as to the Usury Laws 
Repeal Act, 1855 (repealing usury laws) it was held that it did 
not affect the equitable jurisdiction of Courts to relieve against 
a penalty ( k ). 

Effect of the Indian Contract Act Amendment Act, 1899. 

— The section as it stood before the amendment applied only to 
those stipulations for enhanced interest when a sum was nam&d 
in the contract as the amount to be paid in case of breach. It 
was held not to apply to any stipulation for increased interest 
when the higher rate commenced from the date of default. Relief, 
therefore, where such a stipulation was penal, was given not under 
the provisions of the section, but in the exercise of the Court's 
equitable jurisdiction. The section as it now stands brings within 
its operation all stipulations in the nature of a penalty, as will be 
seen from the words “ any other stipulation by way of penalty.” 
The result, therefore, is that in the case of a stipulation for a 
higher rate of interest from the date of default relief will now 
be granted, wherever such a stipulation is penal under the provi- 
sions of this section (m), and it will not be necessary for Courts 
to resort to their equitable jurisdiction to grant relief on that score. 
In other respects, the law as to stipulations for enhanced rate of 
interest remains what it was under the old section. The Expla- 
nation to the section is simply a legislative recognition of the pro- 
position laid down in the undermentioned cases (n) that a stipu- 
lation for enhanced interest from the date of default may be a 
stipulation by way of penalty ( o ). Illustration (d), which was 

(/) Per Sargent C.J. in Umar - lal (1902 ) 30 Cal. 15. 

khan v. Salekhan (189 2) 17 Bom. (/) Abdul Gani v. Nandlal (1902) 
106, 113, 114; and see Kisanlal v. 30 Cal. 15, atp. 19. 

Kisansingh A. I. R. 1927 Nag. 284; (m) See V elc hand v . Flagg (1911) 

103 l.C. 148. 36 Bom. 164; 13 I.C. 85 3;Najaf Ali 

( k ) Umarkhanv . Salekhan (1892) Khan v. Muhammad Fazal Ali Khan 
17 Bom. 106; Pardhan Bhukhan Lal AJ.R. 1928 All. 255; 107 I.C. 249. 
v. Narsimg Dyal (1898) 26 Cal. 300; (») Umarkhan v. Salekhan (1892) 

Ramendra Roy v. Serajuddin Aha - 17 Bom, 106, at pp. 113-4; Pardhan 
med (1898) 2 C.W.N. 234; Manoo Bhukhan Lal v. N arsing Dyal (1898) 
Bepaw v. Durga Churn Saha (1898) 26 Cal 300, at p. 310. 

2 CW.N. 333; Abdul Ganiv.Nand - ( o ) Sankaranarayana Vadhyar v. 
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added in the Act by the Amending Act of 1899, is an instance of 
such a stipulation. The increase of interest from 12 to 75 per 
cent, is of itself so exorbitant as, in the language of Sargent C.J., 

4< to lead to the conclusion that it could not have been intended 
to be part of the primary contract between the parties ” (/>). But 
a stipulation in a mortgage bond that if the mortgagor fails to pay 
interest at the end of every month at the agreed rate, which was 
Re. 1-12 per cent, per mensem, the mortgagee shall be entitled to 
claim either interest at the rate of Rs. 2 per cent, per mensem 
with effect from the date of default or payment of the whole of 
the principal and! interest payable on the date of default, is not 
by way of penalty. The stipulation only means this, that the mort- 
gagor is to pay a small increase in the rate of interest in return 
for the mortgagee not exercising forthwith his right to recover at 
once the whole amount due ( q ) . 

On the whole the law as to enhanced rate of interest under 
the section as amended may now be stated as follows : — 

(a) A stipulation for increased interest from the date of the 
bond is always in the nature of a penalty, and relief will be granted 
against it. 

(b) A stipulation for increased interest from the date of de- 
fault may be a stipulation by way of penalty, and whenever it is 
so relief will be granted under the section as amended, and not 
independently of it as before the amendment. Whether such a stipu- 
lation is penal is a question of construction dependent upon the 
considerations set out above. 

It should be stated that the current of decisions in Calcutta 
and Madras laying down the distinction between a proviso for re- 
trospective enhancement of interest and a proviso for enhanced 
interest from the date of default, and treating the former as a 
penalty, was for some time broken owing to a decision of the Privy 
Council in Balkishen Das v. Run Bahadur Singh (r). That case 
related to the construction of a decree which was founded on a 
solehnama between the parties and to the right of the appellant to 
execute to the extent of the provisions of that decree when pro- 
perly construed. The decree was for payment of money by instal- 
ments with interest at 6 per cent., and it was construed to provide 
for three contingencies, one of which was that on default of pay- 
ment of the first instalment interest should be paid at 12 per cent 
from the date of the decree. The Privy Council held that the 
stipulation for the higher rate of interest from the date of the 
decree was not a penalty, and added that, even if it were so, the 
stipulation was not unreasonable, inasmuch as it was a mere stipu- 


Sankaranarayana Ayyar (1901) 25 
Mad. 343, 347. 

(p) Umarkhan v. Salekhan (1892) 
17. Bom. 106, 113, 114. 

(q) P . C. Pal v. K.A.L.R. Firm 

53 


(1923) 1 Rang. 460 ; 76 I.C. 835; 
A.I.R. 1924 Rang. 46. 

(r) (1883) 10 I. A. 162; 10 Cat 
305. 
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& 74» lation of interest at 12 instead of 6 per cent, per annum in a 
given state of circumstances. Following this decision, it was held 
in some cases ( s ) that a stipulation in a contract for a higher rate 
of interest from the date of the contract is not unenforceable, and 
that it cannot be treated as a penalty, but must be interpreted, as 
other parts of a written contract should be interpreted, according 
to the expressed intention of the parties. Those cases, however* 
are no longer of authority, and in later cases (/) the decision of 
the Privy Council was held not to be applicable to the class of 
cases under consideration (u) y and the Courts reverted to the 
former view they had taken of s. 74 as originally enacted. So 
far as the Allahabad High Court goes, there have been only two 
cases (v) under the old section since the Privy Council decision, 
and that decision was followed in both of them. In the later of 
the two cases it was held by a Full Bench of that Court that s. 74 
as originally enacted did not apply to an agreement to pay alter- 
native rates of interest whether the higher rate was payable from 
the date of the contract or from the date of default, on the ground 
that it could not be said in either case that there was a sum named 
in the contract as the amount to be paid in case of breach {w)« 
The Explanation to the amended section read with illustration ( d } 

( s ) Baij Nath Singh v. Shah AH (1902 ) 26 Mad. 111. 

Hosaisn (1886) 14 Cal. 248; Basa- (w) For reasons see Nanjappa v. 

vayya v. Subbarazu (1888) 11 Mad. Nanjappa (1888) 12 Mad. 161, at 

294; Narayanasami Naidu v. Nara- pp. 165, 166; Kalachand Kyal v. 

yana Rau~(im) 17 Mad. 62. See Shib Chunder (1892) 19 Cal. 392, 

also Arjan Bibi v. Asgar AH (1886) at p. 396; Umarkhan v. Salekhan 

13 Cal. 200, 203, where the note of (1892) 17 Bom. 106, at p. 112. 

discord was first struck; see also (?/) Banwari Das v. Muhammad 

Arulu Mastry v. IVakuthu Chinna - Mashiat (1887) 9 All. 690; Banke 

yen (1864) 2 M.H.C. 205. Behari v. Sundar Lai (1893) 15 All. 

( t ) Kalachand Kyal v. Shib 2 32. 

Chunder (1892) 19 Cal. 392, over- (w/) See also Baij Nath Singh v. 
ruling Baij Nath Singh v. Shah AH Shah AH Ho sain (1886) 14 Cal. 248, 

Hosain (1886) 14 Cal. 248; Baid where Mitter J. said: “ In either of 

Nath Das v. Shamanand Das (1894) the cases mentioned above no amount 

22 Cal. 143; Pardhan Bhukhan Lai is named in the contract as the amount 

v. Narsing Dyal (1898 ) 26 Cal. 300; to be paid in case of breach. It is 

Deno Nath v. Nibaran Chandra true that on the date when the breach 

(1899) 27 Cal. 421; Rameswar Pro- took place the amount that under 

saa smgh v. Rai Shorn Kishen the contract w'ould be due on that 

<1901 29 Cal. 43; Abdul Gani v. elate to the creditor could be ascer- 

Nandlal (1902) 30 Cal. 15; Nan- tained by arithmetical calculation, but 

jappa v, Nanjappa (1888) 12 Mad. 161 that is not a case where it can be 

(no reference is made in this case to said that that amount is named in 

the earlier case of Basavayya v. Sub - the contract as the amount to be 

barazu (1888) 11 Mad, 294, which fol- paid in case of a breach. ' Then, 

lowfrd the Privy Council decision) ; again, the amount which may be as- 

Gopaludu v. V enkataratnam (1894) certained by such calculations is not 

18 Mad. 175; Sankaranarayana Va- the whole amount which is named 

dhyar v. Sankaranarayana Ayyar in the contract as the amount to be 

(1901) 25 Mad. 343; Annamatai paid in case of a breach, even if it 

Chetty v, V cerabadram Che tty be conceded that the use of the 
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makes it clear beyond atl doubt that the section as amended applies 8» 74. 
to stipulations for alternative rates of interest, and the newly 
added words “ any other stipulation by way of penalty ” are wide 
enough to comprise cases in which no sum may be named as the 
amount to be paid in case of breach {x). And it is now held by 
the High Court of Allahabad under the revised section that a 
stipulation for enhanced interest as from the date of the bond is 
a stipulation by way of penalty (y). 

A provision for reduction of interest if paid in advance is not 
penal (£). In a less simple case, A. lends money to B. at interest 
at Rs. 2-8-0 per cent, per month. Subsequently, on a settlement 
of accounts between the parties, it is agreed that A. should charge 
interest at the rate only of 8 annas per cent, per month on the 
balance due, if the same was paid within a certain date; but if 
not so paid, B. should pay the balance with interest at the original 
rate of Rs. 2-8-0 per cent, per month. The stipulation for the 
payment of interest at Rs. 2-8-0 per cent, per month in default of 
payment of the balance within the fixed period is not by way of 
penalty. " Here the higher rate of interest was only that originally 
payable Under the bond : and the new bargain was merely a con- 
cession to the [debtor] of which he failed to take advantage. This 
is not the case of a lower rate of interest being mentioned in the 
bond, with a provision that, if the debt be not paid, a higher rate 
shall prevail as from the date of the loan ” (a). 

I. Stipulations for compound interest ( b ). — A stipulation 
in a bond for payment of compound interest on failure to pay 
simple interest at the same rate as was payable upon the principal 
is not a penalty within the meaning of this section (c). But a 
stipulation for the payment of compound interest at a rate higher 
than that of simple interest is a penalty within the meaning of this 


word * named * does not make any 
difference. The whole amount 
which in consequence of the breach 
would be payable to the creditor can- 
not be precisely ascertained on the 
date of the breach even by arithme- 
tical calculation, because the breach 
continues so long as the money is 
not repaid after due date, and, there- 
fore, to use the language used in 
the judgment of Mr. Justice Wilson, 
1 no one can say at the time of the 
breach what the sum will be/ ” 

(x) In Anwmalai Chetty v. Vee- 
rabadram Chetty (1902) 26 Mad. 
Ill, it was assumed that the section 
as amended applied to cases of al- 
ternative rates of interest. 

(y) Brif Bhukhan v. Sam-ud-din 
(1902) 25 All. 169. 

(#) Admr.-Gen. of Burma v. 


Moolla (1927) 5 Rang. 573; 105 I. 
C. 592; A.I.R. 1928 Rang. 19 (ele- 
mentary learning in England). 

(a) Kirti Chunder Chatterji v. 
Atkinson (1906) 10 C.W.N. 640. 

(b) “The Courts do not lean to- 
wards compound interest, they do- 
not award it in the absence of stipu- 
lation; but Where there is a clear 
agreement for its payment it is, in 
the absence of disentitling circum- 
stances, allowed ” : Iiari Lahu Patil 
v. Rami* Valad Pandu (1904) 28 
Bom. 371, at p. 377. 

( c ) Gang a Dayal v. Bachchu Lai 
(1902) 25 All. 26; Surya Narain v. 
Jagendra Narain (1892) 20 Cal. 
360; Bhola Nath v. Fateh Singh 
(1883) 6 All. 63; Janki Das v. Ah- 
mad Husain X 1902) 25 All. 159; Mut 
Singh v. Kiskan Go pal (1904) Pun/* 
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S. 74 section, and would be relieved against. As observed by the Privy 
Council in Sundar Koer v. Rai Sham Krishen ( d) 9 u compound 
interest is in itself perfectly legal, but compound interest at a rate 
exceeding the rate of interest on the principal moneys, being in 
excess of and outside the ordinary and usual stipulation, may well 
be regarded as in the nature of a penalty.” Thus where a bond 
provided that interest should be payable at the end of each year 
at the rate Re. 1-4 per cent, per mensem, and that in default 
compound interest should be paid at the increased rate of Rs. 3-2 
per cent, per mensem, it was held that the stipulation was one by 
way of penalty, and the Court allowed compound interest at the 
same rate as simple interest ( e ). But a Full Bench of the Madras 
High Court has held that it is not an inflexible rule of law that in 
such cases compound interest at the original rate should be allowed. 
The rate of interest to be allowed by way of compensation is a 
matter in the discretion of the Court (/). 

Similarly it was laid down in an Allahabad case that a stipu- 
lation that in default of payment of interest when due the debtor 
should pay an increased rate of interest as well as compound inte- 
rest amounts to a penalty ( g ). The ground of the decision was 
that the two stipulations put together could not be regarded as a 
fair agreement with reference to the loss sustained by the lender 
by reason of the breach of the contract. By the terms of the bond 
in that case the interest was to be at the rate of 9 per cent, per 
annum, and was payable yearly, and there was a proviso that if it 
was not paid when due it should be increased to 15 per cent, 
per annum, and should be calculated as compound and not as 
simple interest ( h ). This case was dissented from by the Madras 
High Court. The bond in that case provided that, if any instal- 
ment of interest (which was 2 per cent, per mensem) was not 
paid on the due date, the debtor should pay compound interest at 

Rec. no. 58; Lekhi Chand v. Pear v. Rai Sham Kishen (1901) 29 Cal. 
Chand (1917) 2 Pat.L.J, 283; 39 43, 51; Annamalai Chetty v. Veera- 

I.C. 106; Abdul Ali v. Purcm Mai hadram Chetty (1902) 26 Mad. Ill; 
(1914) Punj. Rec. no. 82, p. 289; Behari Lai v. Asaram, 105 I.C. 

25 I.C. 560; Malli Chettiar v. Vee - 477; A. I. R. 1927 Lah. 445; 9 Lah. 

ranna Tevan (1921) 41 Mad.L.J. L.J. 301. 

470; 69 I.C, 812; Gurmukh Singh (/) Rama Krishnayya v. Venkata 
v. Dial Singh (1934) 150 I.C 878; Somayajulu A.I.R. 1934 Mad. 31; 
A.I.R. 1934 Lah. 321. 148 I.C. 467 [F.B.J, where the 

( d ) (1906) 34 I. A. 9, at p. 18; authorities arc reviewed and discus- 

,34 Cal. 150, at p. 158; Mangat Rai sed. 

v. Babu Singh 103 I.C. 437; A.I.R. (g) Dip Narain Rai v. Dipan Rai 
1927 Lah. 445; 8 Lah. 721; 9 Lah. . (1886) 8 All. 185. 

L.J. 301; Bhushana Rao v. Sub - ( h ) The Court reduced the in- 

bayya (1936) 41 C.W.N. 18; 164 terest to Rs. 9 per cent, per annum 
I.C. 27; A.I.R. 1936 P.C. 283. reckoned at compound interest with 

(e) Baid Nath Das v. Shamanand yearly rests up to the due date of 
Das (1894) 22 Cal. 143, 155, 156, payment, 

followed in Rameswar Prosad Singh 
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the same rat e u from the expiry of the instalment/' and that if 8* M* 
the principal Was not paid within a year, he should “ from that 
date" pay interest at an enhanced rate, namely, 3 per cent, per 
mensem. The Court said that the only question was whether an 
agreement to pay an increased rate of interest as well as Com* 
pound interest amounted to a penalty, and held that there was 
nothing penal in the bond, putting the decision on the ground that, 
if patties enter into extortionate bargains with their eyes open, 
they are not entitled to relief unless the unfair nature of the tran* 
saction was not known to them, advantage having been taken of 
youth, ignorance, or credulity (i). 

No reference was made in either of these cases to s. 74 of 
the Act. It is submitted that the facts in the two cases were quite 
different and gave rise to different questions. In the Allahabad 
case the debtor became liable on default to pay a higher rate of 
interest not from the date of default, that is, the date on which the 
instalment of interest became due, but, so far as it appears from 
the report, from the date of the commencement of each instalment 
of interest (/). This stipulation would of itself be now regarded 
as penal independently of the condition for payment of compound 
interest. But the liability on default under the terms of the bond 
was not only to pay the enhanced rate from the date of the com- 
mencement of each instalment, but also compound interest at that 
rate — a stronger case than the one which merely provides for 
compound interest at a rate higher than simple interest. In the 
Madras case, on the other hand, the first stipulation for compound 
interest at the same rate as simple interest was lawful, though the 
second stipulation for payment of interest at an increased rate 
from the date of default ( k ) may or may not be one by way of 
penalty according to the circumstances of the case (see Explana- 
tion to the section, above). 

The distinction has been explained by the Privy Council: 

''The Indian Courts have invariably held that where (as in the 

(t) Appa Rau v. Suryanarayana Abbakkee Heggadthi v. Kinhiamma 
(1887) 10 Mad. 203. The terms of Shetty (1906) 29 Mad. 491, at p., 
the bond as respects interest were as 496. 

follows : “ Should I so fail to pay (/) The terms of the bond are not 
the amount of interest, I shall pay set out in the report. The only 
the interest as 2 per cent, per month, other construction would be that the* 
as stated above, on the amount of higher rate was to be paid from the 

the interest also from the expiry of date fixed for the payment of the 

the instalment I shall pay the prin- instalments with compound interest; 

cip^J, the amount of interest due, and in which event the case would be 

the amount of interest thereon with- one of payment of compound tnter- 

in one year. Should I fail to clear est at a rate higher than that of-' 

a year hence the whole amount due simple interest 

to you, I shall pay you the whole ( k ) The words in the bond are 
of the amount due together with in- “ from that date,” which obviously 

terest on it from that date at the mean " from the expiration of the 

rate of 3 per cent, per month.” See year ” being the period of the loan. 
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27T4* present case) the stipulation is retrospective and the increased 
interest runs from the date of the bond and not merely from the 
date of default, it is always to be considered as a penalty, because 
an additional money payment in that case becomes immediately 
payable by the mortgagor. Their Lordships accept that view of 
the statute ” (/). 

A stipulation that interest in arrear shall be capitalised and 
added to the principal sum and that the whole shall carry interest 
at the contract rate is not by way of penalty (m). 

III. Stipulations for payment of interest if principal not 
paid on due date. — We next proceed to consider cases where the 
bond does not provide for the payment of two rates of interest, 
one lower and the other higher, but for the payment of interest 
at one specified rate if the principal money or part thereof is not 
paid within a stipulated period. The decisions on the subject are 
not quite uniform and require examination. But before doing so it 
may be as well to note the provisions of the Usury Laws Repeal 
Act, 1855, a$ they have a close bearing on the subject. That Act 
abolished ail usuary laws, and s. 2 thereof provides that “ in any 
suit in which interest is recoverable the amount shall be adjudged 
or decreed by the Court at the rate (if any) agreed upon by the 
parties, and if no rate shall have .been agreed upon at such a rate 
as the Court shall deem reasonable. ,, It will have been observed 
from what has preceded that the provisions of the Act of 1855 
do not apply, and the Court will not decree interest at the agreed 
rate where the agreement provides for alternative rates of interest 
and the stipulation for the higher rate of interest is one by way 
of penalty. Such stipulations would now come within the scope 
of s. 74, and the provisions of the said Act are so far modified 
by that section (n). Where, however, there is a stipulation for 
a single rate of interest, the question arises whether the provisions 
of s. 2 of the Usury Laws Repeal Act invariably apply to all 
such cases, so that the Court should award the agreed rate of 
interest, or whether any relief could be granted where such rate 
appears to the Court to be penal, and if so whether this could be 
done under s. 74 as now amended. In Motoji v. Shekh Husen ( o ), 
where a promissory note, after stipulating for payment by monthly 
instalments without interest , provided for interest at the rate of 
75 per cent, per annum in default of payment of any one instal- 
ment, it was held by the High Court of Bombay that the stipula- 
tion for interest was a penalty. In Pava v. Govind ( p ) a promis- 

(/) Sundar Koer v. Sham Krishen Baij Nath Singh v. Shah Ali f£o- 
(1906) 34 LA. 9, 17; 34 Cal. 150. sain (1886) 14 Cal. 248, and Banke 
Cp. Bishen Chand v. Narain Singh Bekari v. Sundar Lai (1893) 15 All. 
110 I.C. 311; A.I.R. 1928 Lah. 232, 236 et seq. } cannot now be sus- 
*857. tained. 

(m) Sarju Prasad v. Beni Madha (o) (1869) 6 B.H.C.A.C. 8. 
<1883) AU.W.N. 208. (p) (1 873) 10 B.H.C. 382. 

(«) The contrarx view taken in 
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sory note provided for repayment of principal without interest f g* 7$ 
within three months from the date thereof, and that in default 
interest should be paid at 75 per cent* per annum* It was held 
by the same Court, following Motoji v. Shekh Husen ( q ), that 
the rate of interest was a penalty, and that the Usury Laws Repeal 
Act, 1855 did not destroy the equitable jurisdiction of the Courts 
to relieve against a penalty (r). In Bansidhar v. Bu Ali Khan (s) 
the defendant agreed to repay to the plaintiff a loan of Rs. 50 on 
a certain date, and in default to pay interest at Re. 1 per day, that 
is, at the rate of Rs. 730 per cent, per annum. It was held by the 
High Court of Allahabad that, looking at the entire instrument, 
the amount of interest appeared to be in the natrue of a penalty 
because u one £tipee per diem for failure to pay Rs. 50, is, as 
interest, an extortionate amount for which no adequate conside- 
ration is shown, and which no man would contract absolutely to 
pay.” As to s. 2 of the Usury Laws Repeal Act, it was said that 
if the terms of that section strictly applied in every case it would 
be impossible to say to what extravagant and extortionate extent 
the most usurious claims under the name of “ interest ” might 
not be carried. In a later Allahabad case (t) a stipulation to pay 


( q ) With which case, it was said, 
the case was on all fours: lb. 383, 
supra note (o). 

( r ) In Dutlabhdas v. Laksh man- 
das (1889) 14 Bom. 200, Scott J. 
said that the case of Pava v. Govind 
•dealt with an agreement which, on 
default in payment of the original 
rate, imposed the enhanced rate on 
the defaulting party from the date 
of the original debt In Umarkhan 
v. Salekhan (1892) 17 Bom. 106, on 
the other hand, Sargent C.J. said 
that an examination of the facts in 
Motoji v. Shekh Husen and Pava 
v. Govind left no doubt that the 
Court was in that case dealing with 
prospective enhancement of interest. 
See also Hakma Manji v. Menton 
Ayab (1870) 7 B.H.C. 19, where 
the same view was taken. It may 
be noted that Umarkhan v. Salekhan 
was referred to a Full Bench, and the 
Divisional Bench, in making the 
order of reference, said : “ Having 
regard to the conflict of decisions 
between Pava v. Govind ... on the 
one hand and Dullabhdas v. Laksh - 
mandas on the other, we think it right 
to refer it to a Full Bench to decide 
whether a clause in a bond enhance 
ing the rate of interest on default 
of parent of the principal debt 


and interest at the time fixed is to 
be regarded as a penalty.” How the 
two decisions were conflicting it is 
not easy to see; for Pava v. Govind 
was not a case of alternative rates of 
interest (see this statement born out 
in Banke Behari v. Sundar Lai 
(1893) 15 All. 232, at p. 255) ; while 
in Dullabhdas v. Lakshmandas there 
were two rates of interest, and the 
higher rate was payable from the 
date of default, and the Court held 
it was not a penalty. In the Full 
Bench case, Sargent C.J. was in- 
clined to think that the decision in 
Pava v. Govind could be supported 
on the ground that the enhanced rate 
of interest in that case was such as 
to lead to the conclusion that it could 
not have been intended to be part of 
the primary contract between the 
parties: 17 Bom. p. 113, at p. 114. 

(s) (1 880) 3 All. 260; Chuhar Mai 
y. Mir (1880 ) 2 All. 15, where the 
interest payable on default was 
Rs. 3-2-0 per cent, per mensem, and 
the Court held that it was penal. In 
Maya Ram v. Naubat (1885) All. W. 
N. 62, the rate was 24 per cent, per 
annum, and it was held to be not 
penal. 

(0 Kmjbeharilal v. Ilahi Bakhsh 

(1883) 6 All* 64. 
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a 74. the amount of a bond on a certain day withbut interest and in 
default to pay interest at the rate of 24 per cent, per annum was 
held to be not penal on the ground that the interest claimed was 
“ contract interest/* The Court added that, even if it had beeri 
penal, the rate was not so exorbitant that the Court would be 
justified in reducing it. None of these cases was decided with 
reference to s. 74. In Vythilinga v. Ravana (u) the defendant 
agreed to repay a loan of Rs. 10 within fifteen days, and in default 
to pay interest at the rate of one anna per rupee per diem, that is, 
at the rate of Rs. 2,250 per cent, per annum. The Madras High 
Court held that the stipulation for interest was penal, one of the 
learned Judges holding that the case was covered by s. 74, and 
the other doubting whether that section affected the case at all, 
but both following an earlier decision (v) of the same Court, 
which, however, was a case of alternative rates of interest. 

In Arjan Bibi v. Asgar Alt (w) the bond provided for the 
repayment of the loan within a certain period, and in default for 
interest from the date of the bond at 150 per cent, per annum. 
The High Court of Calcutta awarded interest at the agreed rate, 
holding that the agreement was one for payment of interest within 
the meaning of s. 2 of the Usury Laws Repeal Act, 1855, and 
did not fall under s. 74, as there was only one rate of interest 
agreed to be paid, and the bond did not provide for the payment 
of two rates of interest. The same view has been taken by the 
Chief Court of the Punjab (x). In Sankaranarayana Vadhyar 
v. Sankaranarayana Ayyar (y) the bond provided for the payment 
of the principal by twelve instalments, and it was provided that 
in default the debtor should pay the whole amount of the loan 
on demand with interest at the rate of 180 per cent, per annum. 
The Madras High Court held, dissenting from Bansidhar v. Bu 
Alt Khan ( z ), and approving Arjan Bibi v. Asgar AH (a), that, 
only one rate of interest having been provided for, the case was 
not governed either by s. 74 as it formerly stood, or by the amended 
section, and that the plaintiff was entitled to interest at the agreed 
rate under the Usury Laws Repeal Act, as that rate could not 
be said to be exorbitant, “ having regard to the relations between 
the parties and the circumstances in which the defendant under- 
took the obligation which he failed to fulfil** ( b ). In Prayag v. 
Shyam Lai ( c ) it was held by the High Court of Calcutta that 


(«) (1882) 6 Mad. 167. 

( v ) Venqideswara v. Chatu Ac hen 
(1881) 3 Mad. 224. 

(w) (1886) 13 Cal. 200. 

(x) Gokal Chund v. Khwaja Ah 
(1890) Punj. Rec. no. 32. But see 
Kanhaya Lai v. Narain Das (1894) 
Punj. Rec. no. 99. 

(y) (1901) 25 Mad. 343,* Chinna 
v. Pedda (190 2) 26 Mad. 445. (The 


rate of interest in this case was 12 
per cent, per annum.) 

is) (1880) 3 All. 260. See note 
(s) above. 

(a) (1886) 13 Cal. 200. 

( b ) 25 Mad., pp. 346, 349. 

(c) (1903) 31 Cal. 138. See also 
Krishna Kumar v. Era jo Nath Roy 
(1903) 7 C.W.N\ 876, where a loan 

of Rs. 300 carried compound Interest 
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simple dr compound interest (which was 75 per cent, per annum & 74 . 
in the case) is not in itself penalty. The interest in that case ran 
from the date of the bond, and was not payable on default only of 
payment of the principal sum as in the preceding cases. The case, 
therefore, does not belong to the group of cases now under exami- 
nation, but it is noted here, as the Court said that the case was 
governed by the revised section. 

It will have been seen that in Motoji v. Shekh Husen ( d ), 

Pam v. Govind (c), Bansidhar v. Bit Ali Khan (/), and Vythi- 
linga v. Havana ( g) t cited above, the exorbitant rate of interest 
was of itself regarded as penal. On the other hand, in Arjan Bibi 
v. Asgar Ali ( h ) and Sankaranarayana Vadhyar v. Sankara- 
narayana Ayyar (i), the Court declined to grant any relief, though 
the rate of interest in one case was 150 per cent, per annum, and 
in the other it was 180 per cent. The effect of these two decisions 
as well as the decisions in Prayag v. Shyam Lai (c) is that, the 
rate of interest having been agreed upon between the parties, it 
should be allowed under the provisions of the Usury Laws Repeal 
Act, and the mere fact that the rate of interest is exorbitant is no 
ground of relief unless the transaction amounts to an “ unconscion- 
able bargain.” The principle of these decisions, it is submitted, 
is not sound, for, following it to its logical consequences, any rate 
of interest, however exorbitant, would not be regarded as penal. 

The correct principle, it is conceived, is the one laid down in the 
first group of the cases mentioned above, namely, that relief should 
be granted whenever the rate of interest appears to the Court to 
be penal notwithstanding the provisions of the Act. This view 
had been adopted by the High Court of Calcutta in Miajan Patari 
v. Abdul Juhhar (/), where it was held, dissenting from Arjan 
Bibi v. Asgar AH ( k ) and Sankaranarayana Vadhyar v. Sankara- 
narayana Ayyar (/), that a stipulation for the payment of interest 
at the rate of 75 per cent, per annum from the date of the bond, 
on failure to pay the principal sum in two instalments on the dates 
fixed, was in the circumstances of the case a penalty. There are 
later decisions to the same effect by a Full Bench of the Madras 
High Court (#«), who held, dissenting from Sankaranarayana 
Vadhyar v. Sankaranarayana Ayyar (/), that where no interest 


at the rate of Rs. 5 per month, and 
interest was awarded at that rate. 

( d ) (1869) 6 B.H.C.A.C. 8. 

(e) (1873) 10 B.H.C. 382. 

(/) (1880) 3 All. 260. 

(g) (1882) 6 Mad. 167. 

(h) (1886) 13 Cal. 200. 

(0 (1901) 25 Mad. 343. 

(;) (1906) 10 C. W. N. 1020; 
Khagaram Dm v, Ramsmkar Das 
(1915) 42 Cal. 652 ; 27 I.C. 815; 
Abdul Majeed v* Khirode Chandra 
54 


Pal (1915) 42 Cal. 690, pp. 698-699; 
29 I.C. 843; Upendra Lai v. Meh - 
raj Bibi (1916) 21 C.W.N. 108; 36 
I.C. 404; Nabo Kumar v. Syed Ab- 
dul (1916) 21 C.W.N. 112; 36 I.C 
721, the last two being cases under 
the Bengal Tenancy Act, 1885. 

( k ) (1886) 13 Cal. 200. 

(/) (1901) 25 Mad. 343. 

(m) Mutukrishna v. Sankara 
Lingam (1913) 36 Mad. 229; 18 L 
C. 417. 
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S. 74. is payable tintil default, but interest at an exorbitant rate i4 payable 
as from the date of default, the Court has power to treat the latter 
stipulation as a penalty; and by the High Court of Bombay, 
following its previous opinion (»), and by the Lahore High 
Court ( 0 ). 

Before the amendment of the section relief was properly 
granted by Courts in the class of cases under consideration in 
the exercise of their equitable jurisdiction, for s, 74 as originally 
enacted could not apply to the case. Whether after the amend- 
ment relief should be granted under the amended section is open 
to some doubt. On the one hand, the section as now amended 
extends to “ any * . . stipulation by way of penalty/' and this 
expression is wide enough to cover the class of cases now under 
consideration, and this is now the opinion of almost all the High 
Courts ( p ). On the other hand, the subject-matter of the section 
relates to what is known in English law as the doctrine of penalty 
and liquidated damages, and stipulations for interest of the class 
we are now dealing with do not fall under either of those two heads. 
If so, we venture to think that where a proper case is made out 
for relief the Courts could grant it as before under their equitable 
jurisdiction. The question is not, however, of much practical 
importance, for the relief, however granted, would be the same in 
its nature and extent. 

IV, Stipulations for payment of interest at a lower rate, 
if interest paid regularly on due dates. — Where a bond pro- 
vides for payment of interest at 24 per cent, per annum with a 
proviso that, if the debtor pays interest punctually at the end of 
every year, the creditor would accept interest at the rate of 18 
per cent, per annum, the creditor is entitled on failure of payment 
of interest on the due date to interest at the higher rate of 24 per 
cent, per annum. Such a clause is not in the nature of a penalty ( q ). 
In a Calcutta case the stipulation was for payment of interest at 
9V% per cent., to be reduced to 7 l /z per cent, on punctual payment, 
but the scheme for liquidation of the mortgage debt which was a 
material part of the mortgage deed showed that interest was calcu- 


(«) Velchand v. Flagg (1911) 36 
Bom. 164; the view taken in Kishan 
v. Sitaram, 104 I.C. 191; A.T.R. 
1927 Nag. 338, seems too narrow. 
In Mahammad Raja v. Naderajjama 
(1932) 59 Cal. 613; 135 # I.C. 791; 
A.I.R. 1932 Cal. 53, the Calcutta 
High Court preferred its decision in 
Miajan P atari v. Abdul Juhhar, 
supra , note (/), to that in Arjan Bibi 
v. Asgar Ali, supra , note ( k ). 

( 0 ) Maula Baksh v, Labhu Shah 
A.I.R. 1935 Lah. 873; 157 I.C. 
200 . 


(/>) Mutukrishna v. Sankar 
(1913) 36 Mad. 229; 18 I.C. 417; 
Khagaram Das v. Ramsankar Das 
(1915) 42 Cal. 652 ; 27 I.C. 815; 
Velchand v. Fla(jg (1911) 36 Bom. 
164. 

(q) Kutub-Ud-Din v. Bashir AJd~ 
Din (1910) 32 All. 448; Fits-Holmes 
v. Bank of Upper India , Lid . (1923) 
4 Lah. 258 ; 77 I.C. 523; A.I.R. 
1923 Lah. 548; Wallis v. Smith 
(1882) 21 Ch.D. 261; Wallingford 
v. Mutual Society (1880) 5 App. 
Cas. 685, at p. 702. 
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lated at 7y 2 per cent. only. Upon these facts die Court held that 74* 
the stipulation for payment of 9 y 2 per cent, was a penalty, and it 
allowed interest at 7 l / 2 per cent, and further interest upon interest 
at 7 l /z per cent, in respect of payment not punctually made (r). 

Cp. pp. 417, 418, above. 

V. Stipulations for payment of interest from date of 
hond, the rate of interest being exorbitant. — The question to be 
considered under this head is, whether a stipulation for pay- 
ment of interest can be deemed a “ stipulation by way of penalty ” 
within the meaning of this section, if the bond provides for pay- 
ment of interest at one rate from the date of the bond, provided 
the rate is high and exorbitant. This may be put in the form of 
an illustration thus: — A. borrows Rs. 500 from B. on 15th October, 

1917, and gives him a bond for that amount, promising to pay the 
principal with interest thereon at the rate of 75 per cent, per annum 
on 15th January, 1918. A. does not repay the loan on 15th 
January, 1918. B. sues A. to recover the amount of the loan with 
interest at 75 per cent, per annum. Is B. entitled to interest at 
the rate of 75 per cent, per annum, or has the Court power under 
this section to reduce the rate of interest? It is assumed that B. 
was not in a position to dominate the will of A. within the meaning 
of s. 16 above (^) and that the only question to be considered is 
whether the Court has power under the present section to reduce 
the rate of interest. It has been held by the High Court of Calcutta 
that there being a breach of the contract by A. as contemplated by 
this section, the only other point to consider is whether the stipu- 
lation to pay interest at the rate of 75 per cent, per annum is a 
stipulation by way of penalty " within the meaning of this section. 

Whether the stipulation to pay interest at the rate of 75 per cent, 
per annum is a stipulation by way of penalty is, according to that 
Court, a question of fact depending on the circumstances of each 
case, and if the Court finds that the rate of interest is of a penal 
character, the Court has power under this section to grant relief (/). 

On the other hand, it has been held by the High Court of Madras 
that the present section does not apply to cases like the above, the 
reason given being that there cannot be a stipulation by way of 


(r) Shyampeary v. The Eastern 
Mortgage & Agency Co. (1917) 22 
C.W.N. 226, at pp. 241-245; 40 I. 
C. 865. 

(s) See notes to s. 16, " Uncons- 
cionable bargains ” 

(f) Krishna Charan v. Sanat Ku- 
mar ) Das (1917) 44 Cal. 162; 33 I. 
C, 609 [rate reduced from 75 per 
cent, to 15 per cent] ; Bomvang Raja 
Chettaphroo v. Banga Behari Sen 
(1915) 20 C.W.N. 408; 31 IX. 394 
[rate reduced from 48 per cent, to 


12 per cent] ; Abdul Majecd v Khi- 
rode Chandra Pal (1914) 42 Cal. 
690 ; 29 I.C. 843 frate reduced from 
60 per cent, compound interest to 
30 per cent, simple interest]. See 
also Gopeshwar v. Jadav Chandra 
(1916) 43 Cal. 632, at p. 639; 32 I. 
C. 537. A recent authority has 
taken a different view. Haripada 
Roy v. Jagai Shoo (1934) 38 C.W. 
N. 182; 151 I.C. 155; A.I.R. 1934 
Cal. 511. 
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ft 74 . penalty unless there is another antecedent promise. u H the 
promise is to pay a certain sum on a particular day and in default 
of payment on that day to pay interest, then the agreement to pay 
interest may be a stipulation by way of penalty ” (u). The 
Madras decisions, it is submitted, are correct. It appears from 
the judgments of the Calcutta High Court that the only portions 
of the present section which that Court considered material for 
the determination of the question before them were (1) “when 
a contract has been broken,” and (2) “If the contract contains 
any other stipulation by way of penalty.” The learned Judges do 
not seem to have taken into consideration the words “ in case of 
such breach ” and the words “ the party complaining of the breach 
is entitled, whether or not actual damage or loss is proved -to have 
been caused thereby to receive from the party who has broken the 

contract reasonable compensation not exceeding the 

penalty stipulated for.” These words read with what precedes 
indicate unmistakably that the penalty stipulated for is one payable 
“ in case of breach,” in other words, a penalty which arises in 
default of performance. The language of illustrations (d), (e), 
(f), and (g) also points the same way. This view is further 
strengthened if it be remembered that the compensation contem- 
plated by this section is that paid for the breach of the contract. 
In the case put above the contract is to repay the amount of the 
loan with interest. The breach takes place if A. fails to pay the 
loan with interest. There is no sum named in the contract as the 
amount to be paid “ in case of such breach,” nor does the contract 
contain any other stipulation by way of penalty, that is penalty 
payable in case of such breach . To such a case, it is respectfully 
submitted, the present section does not apply. It seems prepos- 
terous to say that 75 per cent, per annum or any lower rate of 
interest which the Court may award is “ compensation ” for breach 
of the contract. The Patna High Court has taken much the same 
view as the Madras High Court ( v ). It is not necessary, however, 
to pursue this matter any further, for cases of the kind now under 
consideration arising since the enactment of the Usurious Loans 
Act, 1918, will be dealt with under that Act. That Act empowers 
the Court to relieve against exorbitant interest where ( 1 ) the inte- 
rest is excessive, and (2) the transaction was substantially un- 
fair: see s. 3 of the Act. It has been amended by several Provin- 
cial Legislatures (Madras, United Provinces, Central Provinces, 

(w) Ponnusami v. Nadimuthu Debi Sahai v. Ganqa Sahai (1910) 

(1917) 33 Mad.L.J. 302 ; 42 I. C. 32 All. 589, and Gendan Lai v. Shah- 

231; Kesavulu v. Arithulai (1913) zadi (1913) 11 AU.L.J. 155; 18 I.C. 

36 Mad. 533; 22 I.C. 769; Najaf 765, where s. 74 was not considered. 

Alt Khan v. Muhammad Fazal AH (v) Nathuni Sahu v. Baijnath 
Khan (1927) 26 AU.L.J. 210; 107 I. Prasad (1917) 2 Pat.LJ. 212, pp. 

• C. 249 (rate reduced from 37 to 12 216-218; 39 I.C. 352. 

per cent.). See in this connection 
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Punjab, North-West Frontier Province) usually in the interests S. 74 
of debtors in the Province. 

Deposit on agreement for purchase. — Forfeiture of earnest- 
money by a defaulting purchaser is not a penalty : but a term that 
a lump sum shall be paid in addition is penal, and only actual 
damage can be recovered under it (w). 

Forfeiture of salary. — Where under the terms of a contract 
of employment it is agreed that the servant shall forfeit all arrears 
of wages that had not yet become payable though due, in default 
of giving his employer notice before leaving his service, the stipu- 
lation is not by way of penalty, nor is it illegal under s. 23, Thus, 
where a servant is engaged by the month, and the salary of each 
month is to be paid on the 22nd of the next month, and fifteen 
days* notice is to be given before leaving service, the servant 
leaving on 20th April without giving notice is not entitled to his 
salary either for March which had become due (though not pay- 
able) or the broken period of April (x). But a stipulation that 
an employee should work on holidays, including Sundays, if re- 
quired by the employer to do so, and should be liable on refusal 
to forfeiture of fifteen days’ wages, has been held to be in the 
nature of a penalty and one which the Court should not enforce ( y ). 

Breach of promise of marriage. — It has been held by the 
High Court of Rangoon that if the parents of the girl have agreed 
that on the girl committing a breach of the promise of marriage 
double the amount of the gifts given to the girl at betrothal should 
be returned, such a stipulation is penal, notwithstanding some arch- 
aic texts in Dhammathats ( 2 ). 

Pledge. — In a Rangoon case it has been held that an agree- 
ment that a pledge should become irredeemable if not redeemed 
after a certain period is not per sc penal but would be penal if the 
value of the thing pledged is very much larger than the amount 
of the loan (a). It is submitted, however, that the agreement that 
the pledge should in the above circumstances be irredeemable is 
invalid: see notes on ss. 176 and 177, below. 


(zv) Pana Singh v. Arjan Singh 
(P.C.) (1929) 31 Bom.L.R. 909; 
Acharaj Smgh v. Sant Singh A.T. 
R. 1935 Posh. 57; 156 IX. 146. 
Where the earnest money constitutes 
a large part of the price, a stipula- 
tion for its forfeiture is in the 
nature of a penalty. Kanhai Lai v. 
Lakshmichand (1933) 143 IC 192; 
A.I.R. 1933 Nag. 223. The same 
principle has been applied to a depo- 
sit by a lessee. Parampal Singh v. 
Budh Smgh (1938) 177 I.C. 354; 
AXR. 1938 Lah. 62; Raman v. 
Nngu Mudaliar A.I.R. 1937 Rang. 


357. 

(x) Empress of India Cotton 
Mills Co. v. Naffer Chunder Roy 
(1898) 2 C.W.N. 687; Aryodaya 
Spg. i'f Co Ld. v. Siva V ire hand 
(1911) 13 Bom.L.R. 19. 

(y) A mar Singh v. Karam Singh 
(1914) Punj. Rec, no. 50, 167; 25 
I.C. 441. 

(?) Maunq Lazo Phyu v. ilfa Baw 
(1933) 11 Rang. 343; 146 I.C. 724; 
A.I.R. 1933 Rang. 198. 

(a) Dwarika v. Baganmti A.I.R. 
1939 Rang. 413. 
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g. 74, " Reasonable compensation.” — The words of the section give 

a wide discretion to the Court in the assessment of damages, 
“ The only restriction is that the Court cannot decree damages 
exceeding the amount previously agreed upon by the parties. The 
discretion of the Court in the matter of reducing the amount of 
damages agreed upon is left unqualified by any specific limitation, 
though, of course, the expression ' reasonable compensation ’ used 
in the section necessarily implies that the discretion so vested must 
be exercised with care, caution, and,, on sound principles” (&)*- 
In the exercise of this discretion the Privy Council has affirmed a 
judgment giving, as reasonable in the particular case, compen-% 
sation at the same rate as the increased interest stipulated for (c). 
And generally it is open to the Court under this section to award 
as compensation a sum equal to the agreed penalty, provided that 
it does not appear to the Court to exceed what is reasonable (cf). 
Where the defendants agreed to deliver a certain quantity of indigo 
plant to the plaintiff on a certain day, and in default to pay a 
certain sum as damages, it was held that the plaintiff was not 
entitled to anything more than " reasonable compensation.” “ The 
method of assessing damages,” it was said, “ would be to ascer- 
tain the quantity of indigo which would have been pressed out of 
the stipulated amount of indigo plant, to ascertain the price at 
which indigo might have been fairly sold in the market during the 
season to which the contract relates, and to deduct from such price 
the ordinary charges of producing and selling the quantity of indigo 
in question” (e). Similarly it has been held by the High Court 
of Bombay that the measure of damages for breach of a contract 
to borrow moneys at interest for a certain period is not the diffe- 
rence between the agreed rate of interest and that realised by the 
lender from his bankers for the full period of the loan , but only 
for such period as might be reasonably required to find another 
borrower of a similar amount at the agreed rate (/). In a Calcutta 
case in 1895 ( g ) the defendant executed a kabuliat by which he 
agreed to pay rent at rates of eight annas, four annas, and two 
annas per bigha for a period of seven years, and, if he cultivated 
the land on the expiry of the term without executing a fresh 
kabuliat , to pay rent at a uniform rate of Rs. 4 per bigha. The 
defendant continued to hold the land after expiry of the said period 
without executing a fresh kabuliat , and the plaintiff sued for arrears 

(b) Nait Ram v. Shib Vat (1882) (1906) 34 T. A 9; 34 Cal. 150. 

5 All. 238, 242. Distinguished in Dil- ( d ) Abbakke Hcqgadthi v. Kinhi- 
bar Sarkar v. Joysri Kurmi (1898) amnia Shetty (1906 ) 29 Mad. 491, 
3 C.W.N. 43, where it was held, 496; Mir Hazar Khan v. Sawan AH 
having regard to the object of the (1910) Punj. Rec. no. 81. 
agreement, that the measure of com- ( c ) See supra , note ( b ). 
pensation was not merely the actual (/) Datubhai v. Abubakar (1887) 
loss sustained by the plaintiff as in 12 Bom. 242. 

Nait Ram's Case. (g) Tejendro Narain v. Bakai 

( c ) Sundar Koer v. Sham Krishen Singh , 22 Cal. 658. 
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of rent at the rate of Rs. 4. It was held that the stipulation for 6. 74. 

the higher rate of rent was in the nature of a penalty, and the 
Court allowed rent at the former rates. Rampini J. gave a dis- 
senting judgment, holding that s. 74 did not apply, as the suit was 
not brought on the allegation that a contract had been broken, but 
was one to recover arrears of rent at a rate at which the defen- 
dant agreed to pay on his failure to execute a fresh kabuliat The 
learned Judge further held that the rate of rent mentioned in the 
kabuliat was not named as the amount to be paid in case of a breach 
of the contract ( h ). But a stipulation by a tenant that if he failed 
to deliver at a specified time forty mudis of rice by way of rent (i), 
and to pay Government revenue and interest due on a mortgage, 
he would deliver five mudis more of rice, has been held to be not 
in the nature of a penalty, but liquidated damages (/). This deci- 
sion was based on the principle enunciated by Jessel M.R. m 
Wallis v. Smith ( k ), that “ where a deposit is to be forfeited for 
the breach of a number of stipulations, some of which may be 
trifling, some of which may be for the payment of money on a 
given day, in all these cases the Judges have held that this rule (that 
is, the rule as to penalties) does not apply, and that the bargain of 
the parties is to be carried out.” And upon the same principle where 
a deposit was made with a railway company by the purchaser 
of a season ticket for one month, and the ticket was issued on 
conditions, one of which was that the ticket was to be delivered 
up at the office of the company on the day after expiry, and 
another condition provided that the ticket and all benefit thereof, 
including the deposit, should be absolutely forfeited to the com- 
pany if it should be lost, or in case of breach of any of the other 
conditions, it was held that the ticket-holder was not entitled to a 
return of the deposit where the ticket was delivered up some few 
days after the expiry of the month (/). In a Madras case a con- 
tractor agreed with a railway company to supply for a term of 
twelve months 2,400 tons of fuel at 200 tons per month and de- 
posited with the company Rs. 350 for the due fulfilment of the 
contract. The contract contained various stipulations as to its pro- 
per performance, and empowered the company to cancel the con- 
tract and forfeit the deposit if the contractor failed to make punc- 
tual delivery in accordance with the terms of the contract and the 
specification thereto annexed. The contractor having failed in per- 
formance of the contract, the company cancelled the contract and 
forfeite d the deposit. The question arose whether in law the de~ 

(h) 22 Cal. 658, at p. 667. 111. 

(t) See illustration (e) to s. 74 (/) Balkuraya v. Sankamwa 

above. Where half as much again (1890) 22 Mad. 453. 
of the paddy rent was to be deliver- (k) 21 Ch.D, 243, at p. 258. 

ed in case of default, the stipula- (/) Cooper v. London and Brigh- 

ton was held to be a penalty. Shy am ton Railway Co. (1879) 4 Ex. D. 

Lai v. Kalim Shaikh (1931) 58 Cal 88. 

84; 130 I.C. 274; A.I.R. 1931 Cal. 
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S. 74. posit was liable to be forfeited. The Court held that it was: 

** The rule governing the class of cases under consideration is that, 
where the instrument refers to a sum deposited as security for per- 
formance, the forfeiture will not be interfered with, if reasonable 
in amount.” The present section, it was said, did not apply to 
the case (m). Similarly, where the plaintiff agreed to forfeit all 
arrears of wages if he left the service of the defendant without 
'fifteen days* previous notice, it was held that the present section 
did not apply, and that the plaintiff by leaving the service of the< 
defendant without giving the required notice forfeited the arrears 
of wages (ft). A stipulation in a building contract for a fixed sum 
to be paid daily or weekly for delay in completing the work seems 
not to be stipulation by way of penalty (o). This section does not 
apply to a stipulation which provides that a deposit made to secure 
or guarantee the performance of a contract is to be forfeited on 
default made by the depositor ( p ). 

Illustration (a). — The case put in this illustration is that of 
a penalty to a common bond to secure the payment of money. It 
may, however, be noted that where a certain sum of money is due, 
and the creditor agrees to take a lessor sum if that sum is paid on 
a certain day, and the debtor in default agrees to pay the larger 
amount actually due, it is not a case of a penalty (q). 

Illustration (b). — This illustration shows that the penalty con- 
templated by this section may not only be to secure the payment 
of money, as in illustration (a), but to secure the performance of 
some collateral act (r). It must be presumed that the agreement 
mentioned, being in partial restraint of trade, is made in circum- 
stances bringing it within one of the exceptions to s. 27 of the Act. 

Illustrations (f) and (g). — A stipulation in a bond by which, 
on default of payment of one instalment, double the entire amount 
of the debt due under an instalment bond was to become at once 
payable, is in the nature of a penalty, not because payment is 


(m) Manian Patter v. The Mad- 
ras Railway Co. (1906) 29 Mad. 
118; Singer Manufacturmg Co . v. 
Raja Prosad (1909) 36 Cal. 960. 

(n) Empress of India Cotton 
Mills Co. v. Naffer Chunder Roy 
(1898) 2 C.W.N. 687. 

(o) See Law v. Redditch Local 
Board [1892] 1 Q.B. 127; cp. Jones 
v. St. John's College (1870) L.R. 
6 Q.B. 115; these eases are on the 
Common Law distinction between 
penalty and liquidated damages (p. 
410, above) . 

(p) Younie v. Tulsiram (1942) 
46 C.W.N. 522; A.I.R. 1942 Cal. 
382. 

(#) Thompson v. Hudson (1869) 


L.R. 4 H.L, 1. A proviso for ac- 
ceptance of interest at a reduced 
rate on punctual payment is familiar 
in English mortgage deeds. Where 
under a deed Rs. 175 per annum 
were to be paid to the plaintiff for 
maintenance, a stipulation that if the 
amouht was not paid in any year the 
plaintiff was to take possession of a 
certain field, yielding an annual ren- 
tal of Rs. 500, and appropriate the 
profits, was held to he a penalty: 
Mst. Bana Bat v. Mst. Chandra- 
hhaga A.I.R. 1931 Nag. 60; 132 I. 
C. 450. 

(r) See S Ionian v. Walter (1784) 
2 W. & T. L. C., 9th cd. 221. 
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accelerated, but because the amount is enhanced ($). See Ulus- 8. 74* 
trntion (g). That a stipulation for merely accelerating payment 
of the debt is not by way of penalty is shown by illustration (f) (£). 

Exception. — In Secretary of State for India v. Dilsizian 
Freres ( u ) the words “ shall be liable ” in the exception were 
construed as giving the Court a discretion not to levy the whole 
sum, but this seems contrary to the plain intention of the exception. 

The same phrase occurs in ss. 156 and 157 of the Companies Act, 

1913, defining the liability of a contributory and of a director of 
a company, and it there certainly imports no discretion. An 
administration bond executed by an administrator in accordance 
with s. 256 of the Indian Succession Act, 1865 (now s. 291 of 
the Indian Succession Act, 1925) does not come within the excep- 
tion so as to make the obligor liable, upon each of the conditions 
thereof, to pay the whole amount mentioned therein (v). Similarly 
a bond given by a person to whom the right of collecting fees from 
Vendors of goods in a market is formed by a Local Board under 
the Madras Local Boards Act, 1884 (now the Madras Local 
Boards Act, 1920) stipulating that if he exacted fees in excess of 
the prescribed rates he should be liable to pay any fine not exceed- 
ing Rs. 50 imposed by the president of the Board, is a bond “ for 
the performance of a public duty or an act in which the public are 
interested,” but it cannot be said to have been “ given under the 
provisions of any law/’ for there is no section in the Act which 
authorises or requires the giving of such a bond. Such a bond, 
therefore, does not fall within the exception so as to render the 
contractor liable to pay the full amount of the penalty on breach 
of the condition of the bond. The Board is only entitled to reason- 
able compensation not exceeding the amount of the penalty ( w ). 

It has been held by the Madras High Court that a contract with 
a municipality for the lighting of a town whereby it was stipulated 
that the deposit made by the contractor should be forfeited on any 
default made by him in carrying out the terms of the contract does 
not fall within this exception, “ No doubt the public are, in a 
sense, interested in the proper lighting of the municipal town, but 
the contract is not one for which any special provision is made in 


(j) Joshi Kalidas v. Koli Dada 
•(1888) 12 Bom. 555; Velchand v. 
Flagg (1911) 36 Bom. 164. 

(t) See Ex parte Burden (1881) 
16 Ch.D. 675. See also Sterne v. 
Beek, 1 De G. J. & S. S95, and 
Wallingford v. Mutual Society 
(1880) 5 App, Ca. 685. The pro- 
vision in a chit-fund that a subscrib- 
er on default of paying an instal- 
ment is liable to pay all future in- 
stalments in a lump is also not penal : 
St&biah Pillai v. Mutthiah Pillai 
55 


A.I.R. 1933 Mad. 657; 65 Mad.L. 
J. 302; 146 I.C. 1026; Kunju v. 
Narayanan A.I.R. 1933 Mad. 252; 
65 Mad.L. J. 29; 140 I.C. 838. 

(u) (1921) 45 Bom. 1213; 62 I. 
C. 675. 

(v) Lachman Das y. Chafer 
(1887) 10 All. 29. 

(w) President of the Taluk 

Board, Kimdapur v. Burde Lakshmi - 
narayana Kampthi { 1908 ) 1 $^ 

54. 
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74 , 75 . the Municipal Act (District Municipalities Act, 1884, Madras), 
and cannot be placed in a different category to a contract made 
with any private individual” ( x ). The amount deposited in the 
last-mentioned case was Rs. 500, and it was held that it was in the 
nature of a penalty, and that it could not be enforced, since the 
contract rendered the penalty “ altogether irrespective of the impro- 
tance of the breach.” The principle of this decision was dissented 
from by the same Court in Manian P attar v. The Madras Railway 
Co . ( y ) on the ground that, the case being one relating to a for- 
feiture of deposit for non-performance, the rule by which it was 
governed was not the rule as to penalties, but the rule that the 
Court should not interfere with the forfeiture, if the amount was 
reasonable. 

75 . A person who rightly rescinds a contract is 
Party rightfully entitled to compensation for any damage 

cntitled'to compensa- which he haS sustained through the 
tion. non-fulfilment of the contract (z). 

Illustration . 

A., a singer, contracts with B., the manager of a theatre, to sing at 
his theatre for two nights in every week during the next two months, and B. 
engages to pay her 100 rupees for each night’s performance. On the sixth 
night, A. wilfully absents herself from the theatre, and B., in consequence, 
rescinds the contract. B. is entitled to claim compensation for the damage 
which he has sustained through the non-fulfilment of the contract. 


This section is to be read as supplementary to ss. 39, 53 (which, 
however, already contains a similar provision), 55, 64, and 65. The 
facts of the illustration resemble those of illustration (a) to s. 39, 
above. In such a case English usage is to describe the promisee's 
right not as an option to rescind the contract, but as an option to 
treat it as finally broken and have the damages assessed once for 
all (see note on s. 39). The difference, however, seems rather 
verbal than substantial. A party who rescinds on the ground of 
fraud or the like is in a different position: he rescinds the contract 
not because fulfilment has been refused or prevented, but because 
the contract, by reason of the fraud, or as the case may be, is 
altogether to his disadvantage. 


(x) Srinivasa v, Rathnasabapathi 
(1892) 16 Mad. 474. See now the 
Madras District Municipalities Act, 
1920. 

(y) (1906) 29 Mad. 118. See 
note (w), p. 432, above. 

(z) This section appears fairly to 
cover the right of a buyer who has 
paid a deposit on sale to recover it 
back if the seller makes default, if 
any more specific authority is want- 
ed than his remedy for breach of 
contract under the general provi- 


sions of s. 73. But, as rightly ob- 
served in Piari Lai v. Mina Mol 
(1927) 50 All. 82; 102 I. C. 766; 
A. I. R. 1927 All. 621, the right 
to recover money paid on a con- 
sideration which has failed is not 
exhausted by statutory specifications. 
In Bhagwandas v. Secy, of State 
(1924) 49 Bom. 194; 86 I.G 8Z; A.I. 
R. 1925 Bom. 227, the reportable 
point is not that this section was ap- 
plicable, but that a certain section of 
the Indian Forest Act was not. 



CHAPTER VII. 

This chapter of the Act, comprising ss. 76 to 123, is wholly 
repealed by the Indian Sale of Goods Act, 1930, s. 65, but the 
numbering o'f the later chapters and sections is not altered. 

A commentary on the Sale of Goods Act, incorporating so 
much of the former comment of the authors as is still applicable, has 
now been published as a separate volume (a). 


(a) The Indian Sale of Goods the purpose of the book was under- 
Act, published in 1933. The revi- taken by Mr. Ralph Sutton of Lin- 
sion and re-arrangemcnt required for coin’s Inn. 
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CHAPTER VIII. 

Of Indemnity and Guarantee. 

124 . A contract by which one party promises to 
save the other from loss caused to him 
“Contract of m- the conduct of the promisor himself, 

ditnniy denned. J L ’ 

or by the conduct of any other person, 
is called a “contract of indemnity.” 

Illustration. 

A. contracts to indemnify B. against the consequences of any proceed- 
ings which C. may take against B. in respect of a certain sum of 200 rupees. 
This is a contract of indemnity. 


Indemnity. — English usage of the word “ indemnity ” is much 
wider than this definition. It includes promises to save the promisee 
harmless from loss caused by events or accidents which do not or 
may not depend on the conduct of any person, or by liability 
arising from something done by the promisee at the request of the 
promisor; in the latter case a promise of indemnity may be inferred 
as a fact from the nature of the transaction (a). “Where a 
person invested with a statutory or common law duty, of a minis- 
terial character is called upon to exercise that duty on the request, 
direction or demand of another. . . . and without any default on 
his own part acts in a manner which is apparently legal but is, in 
fact, illegal and a breach of the duty, and thereby incurs liability 
to third parties, there is implied by law a contract by the person 
making the request to keep indemnified the person having the duty 
against any liability which may result from such exercise of the sup- ^ 
posed duty” ( b ). So Lord Davey stated one important application 
of the principle in the House of Lords. Bankers had innocently pre-“ 
sented to a corporation a transfer of its own stock for registration, 
and transferees for value from them were registered as owners. 
The transfer to the bank turned out to be a forgery, and the true 
owner, in an action against the corporation, enforced restitution. 
The House of Lords, disagreeing with the Court of Appeal, held 
that the bankers must indemnify the corporation. Some good 
company lawyers regret the decision, thinking that the corporation’s 
duty was not merely ministerial, since it was the guardian of its 
own register, having a discretion to make inquiries if thought fit,/ 


(a) Dugdale v. Levering (1875) ( b ) Sheffield Corporation v. Bar- 

L.R. 10 C.P. 196. clay [1905] A.C. 392, 399. 
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and a in theory a company is bound to exercise an active super- g. 134 ^ 
vision to keep its register correct ” (c). Again we say that a 
contract of insurance is a kind of contract of indemnity. But this 
language would, since the Contract Act, be improper in India ( d ). 

The present chapter applies in terms only to express promises ; 
but it should be noted that a duty to indemnify may be annexed by 
operation of law to various particular kinds of contract ( cp . s. 69, 
above ) . On the sale of shares in a company the transferee is 
bound to indemnify the transferor * against future calls; whether 
made by the company or by a ^jjquidMor^ The liability of the 
transferor in the event of a winding up is exactly analogous to the 
case of lessee and assignee, the former of whom is liable for 
breaches of covenant committed by the latter, but, being only 
secondarily liable, has his remedy over against the person primarily 
liable, the assignee. That is the case of Moule v. Garrett” (e)> 

The same Judge had said in the case cited by him (/) : “ Where 
a party is liable at law by immediate privity of contract, which 
contract also confers a benefit, and the obligation of the contract is 
common to him and to the defendant, but the whole benefit of the 
contract is taken by the defendant, the former is entitled to be 
indemnified by the latter in respect of the performance of the 
obligation/' 

Commencement and Extent of Indemnifier's Liability. — 

The text of the Act leaves these matters undefined, and in fact the 
leading English authorities are comparatively recent. Accordingly 
the Calcutta High Court has reviewed and followed them without 
citing the Contract Act at all ( g ). It might be supposed that an 
indemnifier could not be called on till the indemnified had incurred 
actual loss, and this was at one time said to be the rule of English 
Common Law. But, according to the equitable principles which 
now prevail, “ to indemnify does not merely mean to reimburse 
in respect of moneys paid, but (in accordance with its derivation) 
to save from loss in respect of the liability against which the indem- 


(r) L.Q.K. xxu. 4, 5. 
id) Sec the Transfer of Property 
Act, 1882, $, 49, as to the rights of a 
transferee of immovable property 
under a fire policy. 

(«) Roberts Crowe (1872) L. 
R. 7 C.P. 629, 637, per Willes J. 
See also Kcllock v. Enthoven (1874) 
L.R. 9 Q.B. 241, Kx. Ch. Autho- 
rities of this class, however, are too 
niuch implicated with the special 
provisions of the English Companies 
Acts to be generally instructive for 
the present purpose. 

(/) Moule v. Garrett, Ex. Ch. 
(1872) L.R. 7 Ex. 101, 104. 


(g) Osman Jamal & Sons, Ltd . v. 
GopaJ Purshattam (1928) 56 Cal. 
262; 118 I.C. 882; A. 1. R. 1929 
Cal 208. It follows from that de- 
cision that s. 125 must not be read 
as exhaustive; the English rules, 
however, and therefore the possible 
Indian applications of them, go be- 
yond the bounds of the Contract Act. 
In Chand Bibi v. Smtoshkumar Pal 
(1932) 60 Cal. 761; 146 IX. 863; 
A.I.R, 1933 Cal. 641, the learned 
Judge who decided the case just cited 
appears to have forgotten his pre- 
vious judgment. 
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A 124 . nity has been given . . . . if it be held that payment is a condition 
precedent to recovery, the contract may be of little value to the 
person to be indemnified, who may be unable to meet the claim in 
the first instance ” ( h ). Accordingly the existence of a clear 

enforceable claim — as under a judgment recovered — (suffices to call 
the indemnifier’s obligation into action, and in general for the whole 
amount, without regard to circumstances which may affect the 
amount ultimately paid by the indemnified or those who stand in 
his place. But “ the case is otherwise where the party giving the 
indemnity is concerned with the application of the money which 
he pays” (i)« The High Courts of Calcutta (/), Madras ( k ) 
and Allahabad (/) have taken the view that when a person con- 
tracts to indemnify another, the latter may compel the indemnifier 
to place him in a position to meet the liability that may be cast 
upon him, without waiting until he (the indemnity-holder) has 
actually discharged it. The High Courts of Bombay (m) and 
Lahore (w) and the Nagpur Judicial Commissioner's Court as it 
then was ( o ), however, have taken the view that the indemnifier 
does noi become liable until the indemnified has incurred an actual 
loss. There is thus a distinct cleavage of opinion between the diffe- 
rent High Courts. It is submitted however that the view taken in 
Calcutta, Madras and Allahabad is the more correct. In a very 
recent judgment of the High Court of Bombay where the whole 
subject is reviewed, the earlier decision of that Court just cited 
was not followed by Chagla J. (p). It had been argued that under 
s. 125 all that the promisee is entitled to recover from the promisor 
is damages which he may be compelled in any suit in respect of 
any matter to which the promise to indemnify applies; but the 
learned judge rejected the argument based on the language of 
s. 125, though he conceded that it would have considerable force if 
the whole law of indemnity were embodied in ss. 124 and 125 ; but, 
he observed, that was obviously not so, the Contract Act being both 
an amending and a consolidating Act and not exhaustive of the law 
of contract to be applied by the Courts in India: "It is true that 

( h ) Kennedy L.J. in Liverpool (I) Sliiam Lai v, Abdul Salal 

Mortgage Insurance Co/s Case A.I.R. 1931 All. 754; (1931) AILL. 
[1914] 2 Ch. 617, at p. 638; fuller J. 687; 133 J.C 604; Abdul Majeed 
quotation of English authorities in v. Abdul Rashid A.I.R. 1936 All. 

Lort Williams J/s judgment in 598; (1936) A11.L.J. 940; 164 I.C. 

(1928) 56 Cal. 262, note (g), supra . 665. 

(i) Buckley L. J. in Liverpool (m) Shankar Nimbaji v. Laxman 

Mortgage Insurance Co/s Case Supdu A.I.R. 1940 Bom. 161; 42 

[1914] 2 Ch. 617, at p. 633; and see Bom.L.R. 175; 188 I.C. 663. 

Osman Jamal & Sons f Ltd . v. Go pal («) Sham Sundar v. Chaudu Lai 

Purshattam , supra , note (g) . A.I.R. 1935 Lab. 9 74. 

(/) Kumar Nath Bhuttacharjee v. (o) Ranganath v. Pachusao A. I. 

Nobo Kumar (1899) 26 Cal. 241. R. 1935 Nag. 147; 156 I.C. 94. 

(k) Ramalingalhudayar v. Unna- (p) Gajman Moreskwar v. Mo- 

malai Achi (1915) 38 Mad. 791; 24 reshwar Madan A.I.R. 1942 Bom* 

LC. 853 . 302 : 44 Bdm.L.R. 703. 
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under the English Common Law no action could be maintained 
until actual loss had been incurred. It was very soon realized tha]fc 
an indemnity might be worth very little indeed if the indemnified 
could not enforce his indemnity till he had actually paid the loss. 

If a suit was filed against him, he had actually to wait till a judg- 
ment was pronounced and it was only after he had satisfied the 
judgment that he could sue on his indemnity. It is clear that this 
might under certain circumstances throw an intolerable burden 
upon the indemnity-holder. He might not be in a position to 
satisfy the judgment and yet he could not avail himself of his 
indemnity till he had done so. Therefore, the Court of Equity 
stepped in and mitigated the rigour of the Common Law. The 
Court of Equity held that if his liability had become absolute then 
he was entitled either to get the indemnifier to pay off the claim 
or to pay into Court sufficient money which would constitute a 
fund for paying off the claim whenever it was made. . . I have 
already held that ss. 124 and 125, Contract Act, are not exhaustive 
of the law of indemnity and that the Courts here would apply the 
same equitable principles that the Courts in England do. Therefore, 
if the indemnified had incurred a liability and that liability is abso- 
lute, he is entitled to call upon the indemnifier to save him from 
that liability and pay it off u ( q ). For a general statement of the 
equitable principles applied in such circumstances by the English 
Courts reference should be made to In re Richardson , Ex parte 
The Governors of St. Thomas Hospital (r) and especially to the 
judgments of Cozens-Hardy M. R. and Fletcher Moulton LJ. 

1 25. The promisee in a contract of indemnity, 

Rights of indt-m- aCtin S wfthin the SCO P e ° f h j S aUth ,°- 
nitj-hoider when rity, is entitled to recover from the 

sued ' promisor — 

( 1 ) all damages which he may be compelled to pay 
in any suit in respect of any matter to which the promise 
to indemnify applies: 

(2) all costs which he may be compelled to pay in. 
any such suit if, in bringing or defending it, he did not 
contravene the orders of the promisor, and acted as it 
would have been pnudent for him to act in the absence of 
any contract of indemnity, or if the promisor authorised 
him to bring or defend the suit : 

(3) all sums which he may have paid under the 
terms of any compromise of any such suit, if the compro- 


{q) Ibid. A.I.R. 1942 Born. 302, 
at p, 304. 


(r) [1911] 2 K.B. 70S. 
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8* 128. fnise was not contrary to the orders of the promisor, and 
was one which it would have been prudent for the pro- 
misee to make in the absence of any contract of indem- 
nity, or if the promisor authorised him to compromise 
the suit. 

Sub-s. 1. — This section represents the English law, which is 
best summarised in the notes to Lampleigh v. Braithwait in Smith's 
Leading Cases, As to sub-s. 1, “it is obvious that when a person 
has .... altered his position in any way on the faith of a contract 
of indemnity, and an action is brought against him for the matter 
against which he was indemnified, and a verdict of a jury obtained 
against him, it would be very hard indeed if when he came to claim 
the indemnity the person against whom he claimed it could fight 
the question over again, and run the chance of whether a second 
jury would take a different view and give an opposite verdict to 
the first. Therefore, by reason of that contract of indemnity, the 
’ judgment is convlusive,” although the promisor was not party to 
it (i > ). This rule has been followed by the Indian Courts ( t ). 

Sub-s. 2. — As to sub-s. 2, " in the case of contracts of indem- 
nity, the liability of the party indemnified to a third person is not 
only contemplated at the time of the indemnity, but is the very 
moving cause of that contract*; and in cases of such a nature there 
is a series of authorities to the effect that costs reasonably incurred 
in resisting or reducing or ascertaining the claim may be 
recovered ” (a). But the costs must be such as would have been 
incurred by a prudent man (v). 

The rule in England is settled to this effect; it is applied, 
indeed, to the case of a man who has failed to perform his contract 
through breach of a sub-contract, if he sues the sub-contractor, 
although there is no agreement to indemnify the contractor, and 
the question is regarded as being of the measure of damages 
only (to). The costs recoverable, in a proper case, are not confined 
to the taxed costs (x). 

Sub-s. 3. — As to sub-s. 3, “ if a person has [expressly] agreed 
to indemnify another against a particular claim or particular 

(s) Parker v. Lewis (1873) L.R. sad (1888) 10 All. 531. 

8 Ch. 1035, 1059, per Mellish L.J. (w) Hammond & Co . v. Bussey 

(0 Nallappa v. Vridhachala (1887 ) 20 Q.B.D. 79; Agius & Co. 
(1914) 37 Mad. 270; 25 I. C. 888. v. Great Western Colliery Co. 
And the promisee has a cause of [1899] 1 Q.B, 413, both in C. A.; 

action as soon as a decree is passed and see notes on s. 73, above, 
against him; Chiranji Lai v. Naraini (x) Howard v. Lovegrove (1870) 
(1919) 41 All. 395; 51 IX. 158. L.R. 6 Ex. 43; Venkatarangayya 

(u) Pepin v. Chunder Seekur Appa Rao v. Varaprasada Rao 

Mookerjee (1880) 5 Cal. 811. (1920) 43 Mad. 898; 60 I.C. 164. 

(v) Gopal Singh v. Bhawani Pro - 
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demand, and an action is brought on that demand, he [the defen- 
dant] may then give notice to the person who has agreed to indem- 
nify him to come in and defend the action, and if he does not come 
in, and refuses to come in, he may then compromise at once on 
the best terms he can, and then bring an action on the contract of 
indemnity ” (y). 

Rights of promisor. — This section deals with the rights of a 
promisee in a contract of indemnity. There is no provision in the 
Act for the rights of a promisor in such a contract. The absence, 
however, of such a provision does not take away the rights which 
such a promisor has according to English law, and which are ana- 
logous to the rights of a surety declared in s. 141. Those rights 
constitute an essential part of the law of indemnity, and they are of 
general application, as they are based on natural equity ( z ). 

Sections 124 and 125 do not embody ^the whole law on the 
subject of contracts of indemnity (a). 

12©. A ‘'contract of guarantee” is a contract 
to perform the promise, or discharge 
the liability, of a third person in case 
of his default. The person who gives 
the guarantee is called the “surety”: 
the person in respect of whose default 
the guarantee is given is called the “principal debtor,” 
and the person to whom the guarantee is given is called 
the “creditor.” A guarantee may be either oral or 
written. 

There can be no contract of guarantee unless there be a prin- 
cipal debtor (ft); the surety's obligation must be substantially 
dependent on a third person’s default ( c ). A promise to be pri- 
marily and independently liable is not a guarantee, though it may 
be an indemnity ( d ). In England, however, this last distinction 
is material chiefly because a guarantee is within the Statute of 
Frauds, and therefore not actionable without such a “ memoran- 
dum or note" as is required by s. 4 of that Act; whereas the 
present section expressly declares that an oral guarantee is not less 
valid than a written one. As to the difference in principle between 


“ Contract of gua- 
rantee,” “ surety,” 
“principal debtor,” 
and “ creditor.” 


(y) Hellish LJ., L. R. 8 Ch. 
1035 at p. 1059. 

(e) See Maharana Shri Jasvat- 
singji Fate sing ji v. The Secretary 
of State for India (1889) 14 Bom. 
299, at p. 303. 

(a) See notes on s. 124, above, 
and Gajanem Moreshwar v. Morcsh- 
titar Modem, there cited, foot note 
iP) at p. 438. 

56 


( h ) Mounts tephen v. Lakeman 
(1871) L. R. 7 Q. B. 196, 202, Ex. 
Ch., affirmed in House of Lords, L. 
R. 7 H.L 17. 

( c ) Harburg India Rubber Comb 
Co. v. Martin [1902] 1 K.B. 778, 
C. A. 

( d ) Guild <$* Co. v. Cmrad [1894] 
2 Q.B. 885; Mahalingo v. Union 
Bank A. I. R. 1943 Mad. 216. 


8s. 

125, 126. 
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S. indemnity and suretyship, the Indian Act does not depart from 
127. English law. “ Contracts of suretyship .... require the con- 
currence of three persons, namely, the principal debtor, the creditor 
and the surety. The surety undertakes his obligation at the request 
express or implied of the principal debtor, 1 ” on the true construc- 
tion of s. 141 as well as s. 126. Accordingly, if A. enters into a 
contract with B., and C\, without any communication with B., under- 
takes for a consideration moving from A. to indemnify A. against 
any damage that may arise from a breach of B/s obligation, this 
will not make C. a surety for B., or give him a right of action in 
his own name against B. in the event of B/s default (e). 

The mere transfer by a debtor of his property to a trustee for 
the benefit of his creditors, the trustee not undertaking any personal 
liability to the creditors, does not constitute the relation of principal 
and surety as between the debtor and the trustee (/). 

The definition of the word “ surety ” in the section is not 
however exhaustive and the High Court of Bombay have held 
that it would include a person who, without undertaking a personal 
liability on behalf of the principal debtor, merely deposits docu- 
ments of his property by way of security ( g ). 

A person may become a surety without the knowledge and 
consent of the principal debtor, but the only rights which he 
acquires in that case are those given by ss. 14f) and 141, and not 
those given by s. 145 ( h ). 

" Liability.”— By the word "liability” in this section is 
intended a liability which is enforceable at law, and if that liability 
does not exist, there cannot be a contract of guarantee. A surety, 
therefore, is not liable on a guarantee for the payment of a debt 
which is barred by the law of limitation (i). 


127 . 


Consideration 

guarantee. 


Anything done, or any promise made, for 
the benefit of the principal debtor may 
for be a sufficient consideration to the surety 
for giving the guarantee. 


(e) Periamanna Marakkayar v. 
Banians & Co. (1925) 49 Mad. 156, 
172, 185; 95 l.C. 154; A.I.R. 1926 
Mad. 544. See also Ramachandra 
v. Shapoorji (1940) Bom. 552, per 
Beaumont C.J. at pp. 556-557; 192 
l.C. 375; A.I.R. 1940 Bom. 315. 

(/) Arunachellam Chetti v. Sub- 
ranumian Chetti (1907) 30 Mad. 235. 

(g) Jagyivandas v. King Hamilton 
& Co. (1931) 55 Bom. 6 77; 134 l.C. 
545; A.I.R. 1931 Bom. 337, 


( h ) Muthn Raman v. Chinna Val- 
layan (1916) 39 Mad. 965 ; 33 l.C. 
508. As to execution of a decree 
against a surety for the judgment 
debtor under C. P. C., s. 145, and 
the contract of the surety not being in- 
validated by an insufficient stamp, 
see Joyma Bewa v. Easin Sarkar 
(1926) 53 Cal. 515; 95 IX. 483; 
A.I.R. 1926 Cal. 877. 

(i) Manju Mahadev v. Shivappa 
(1918) 42 Bom. 444; 46 l.C. 122 , 
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Ilkmrations. S. 137 . 

(a) B. requests A. to sell and deliver to him goods on credit, A, agrees 
to do so, provided C. will guarantee the payment of the price of the goods. 

C. promises to guarantee the payment in consideration of A/s promise to 
deliver the goods. This is a sufficient consideration for C/s promise. 

(b) A. s$l!s and delivers goods to B. C. afterwards requests A. to 
forbear to sue B. for the debt for a year, and promises that if he does so, 

C. will pay for them in default of payment by B. A. agrees to forbear as 
requested. This is a sufficient consideration for C/s promise. 

^ (c) A. sells and delivers goods to B. C. afterwards, without considera- 
tion, agrees to pay for them in default of B. The agreement is void. 


Consideration for a contract of guarantee. — This is 
nothing but an application of the wider principle that in all cases 
of contract the really necessary element of consideration is the legal 
detriment incurred by the promisee at the promisor’s request, and 
it is immaterial whether there is or is not any apparent benefit to 
the promisor (/) (see notes on s. 25, " Explanation 2 ”, above). 

Like any other contract, a contract of suretyship may be in- 
validated by total failure of the consideration, as where the con- 
sideration for an intended guarantee was postponing the sale of 
the debtor’s goods, but the creditor was unable to stop the sale for 
want of the consent of other necessary parties (&), or where the 
consideration was withdrawal of a criminal prosecution against the 
debtor, but the Court would not sanction the withdrawal, the 
offence being non-compoundable (/). 

Where A. advanced money to B. on a bond hypothecating B/s 
property, and mentioning C. as surety for any balance that might 
remain due after realisation of B.’s property, and C. was no party 
to the bond, but signed a separate surety bond two days subsequent 
to the advance of the money, it was held that the subsequent surety 
bond was void for want of consideration (m). In this case it was 
said that illustration (c) could be good law only on the assump- 
tion that there was no privity between C. and B., and that C. acted 
merely as a volunteer (n) ; but this appears to be exactly what the 
illustration says. Again, the mere fact that A. lends money to B. 
on the recommendation of C. is no consideration for a subsequent 
promise by C. to pay the money in default of B. (#). 


(j) Somalinqa v. Pachai Nankan 
(1913) 38 Mad, 680; 22 I.C 1. Some 
benefit to the principal debtor is in- 
dispensable: Pestonji v. Bai Mcher- 
bai A.I.R. 1928 Bom. 539 ; 30 Bom. 
L.R. 1407; 112 I.C. 740. 

(k) Cooper v. Joe! (1859) 1 D. 
F. &J. 240. 

(!) Met Rmn v. Devi Prasad 
(1881) 1 All.W.N. 2. 

(m) Nmak Ram v. Mehin La! 


(1877) 1 AH. 487. 

(n) Ibid., at p. 496. The remark 
occurs in the course of a somewhat 
captious depreciation of the utility 
of illustrations in general, which even 
suggests that the illustrations are 
not authoritative. 

(o) Muthukaruppa v, Kathappu- 
daym (1914) 27 Mad.LJ. 249; 25 
I.C. 726. 
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Ss. In Ghulam Husain v. Faiyaz Mli ( p ) it was held that where 

127 , 128 . after a lease had been executed a person became "surety for the pay- 
ment of the rent due by the lessee, the contract of suretyship was 
for consideration, on the ground that the word “ done 99 in s. 127 
showed that past benefit to the principal debtor could be good 
consideration for a bond of guarantee. This seems to attribute 
an unnatural meaning to the word, which, it is submitted and as 
the rest of the section shows, refers to an executed as distinguished 
from an executory consideration. The facts in the Privy Council 
case on which the Court relied ( q ) are not very clearly set out in 
the Judgment of their Lordships, but apparently the surety bond, 
though executed at a date subsequent to the principal agreement 
(a compromise approved by the Court) was executed in pursu- 
ance of one of the terms of that agreement. 

This section does not, of course, exclude the possibility of 
other kinds of consideration. However, lending money or supply- 
ing gtoods to the principal debtor and forbearing to sue him (r) 
are by far the commonest forms of consideration for a surety's 
contract. In India forbearance to execute a decree against the 
debtor is -also a common form (s). 

The liability of the surety is co-extensive 
with that of the principal debtor, un- 
Surety’s liability. less it is otherwise provided by the 
contract. 

Illustration. 

A, guarantees to B. the payment of a bill of exchange by C., the ac- 
ceptor, The bill is dishonoured by C. A. is liable not only for the amount 
of the bill, but also for any interest and charges which may have become due 
on it. [Ackermann v. Ehrenspergcr (1846) 16 M. Sc W. 99: “I entertain 
no doubt that a party who guarantees the payment of a bill is liable for all 
that the principal would be liable for/* per Pollock, C.B., at p. 103.] 

Additional Illustrations . 

[A. guarantees to B. the payment of rent becoming due from B. to C. 

B. fails to pay the rent. A. is liable for the rent, but not for interest on the 
rent, unless the bond contained sogie such words as “with interest thereon”: 
Maharaja of Benares v. Har Narain Singh (1906) 28 All. 25. 

Z. writes to A., who holds B/s promissory note, that B. will pay the 
principal and interest within three months : “ if he does not so pay, I shall 
have the note assigned to my name and pay you the principal and interest.” 
This is not a special contract of guarantee, but an ordinary contract of 
suretyship in which terms implied by law (see s. 141, below) are expressed; 
accordingly both Z. and B. are liable to A. : Chokalinga Cheitiar v. Danda~ 
yuthapani Chettiar, 113 I.C. 337; A.l.R. 1928 Mad. 1262.] 


(/>) (1940) 15 Luck. 656; 188 I. 

C. 175; A.l.R, 1940 Oudh 346. 

(g) Kali Charan v. Abdul Rah - 
man (1918) 23 C. W. N. 545; 50 
I.C. 651; A.l.R. 1918 P.C. 226. 


(r) As to this see Coles v. Pack 
(1869) L.R. 5 C.P. 65. 

( s ) Narain Singh v. Mata Prasad 
Singh (1887) All.W.N. 52. 
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Proof of surety’s liability^— The liability must be proved S. 138, 
against the surety in the same way as against the principal debtor. 

A judgment or award against the principal is not admissible as 
against the surety without a special agreement to that effect: “ In 
an action against a surety the amount of the damage cannot be 
proved by any admissions of the principal” (0* The present 
section is merely a re-enactment of the Common Law (w). 

It is not open to a creditor to call upon the surety to pay under 
the contract of suretyship unless the creditor has performed his 
part of the contract ( v ). 

Liability for whole or part of debt. — There is an important 
distinction to be observed as to guarantees limited in amount. A 
man may make himself a surety, “ with a limit on the amount of 
his liability, for the whole of a debt exceeding that limit”; and a 
guarantee of limited amount for an ascertained debt is presumed 
to be a guarantee for the whole. 

But “ where the surety has given a continuing guarantee, 
limited in amount, to secure the floating balance which may from 
time to time be due from the principal to the creditor, the guarantee 
is as between the surety and the creditor to be construed, both at 
law and in equity, as applicable to a part only of the debt co- 
extensive with the amount of his guarantee, and this upon the 
ground, at first confined to equity, but afterwards extended to law, 
that it is inequitable in the creditor, who is at liberty to increase 
the balance or not, to increase it at the expense of the surety ” (t^). 
Evidence of contrary intention is of course admissible in either 
ease. But, in the absence of such evidence, the surety who has 
guaranteed the whole debt with a limit of his liability does not 
acquire any rights of subrogation or contribution (see ss. 140, 141, 

146, below) until he has paid up to that limit, whereas the guarantor 
of a floating balance up to a limited amount is deemed to be surety 
only for that part of the debt, and is entitled to the benefit, in 
rateable proportion, of any dividends paid by the estate of the 
principal debtor. 

Thus where A. guaranteed Z. against trade debts to be con- 
tracted by M. “ as a running balance of account to any amount 


(0 Ex parte Young (1881) 17 
Ch. D. 668, at p. 671; Shree Mee- 
nakshi Mills v. RatUal Trihhovandas 
(1941) Bom. 273; 43 Bom.L.R. 53; 
1% IX. 732; A. ML 1941 Bom. 
108. 

(«) ^Hajarimal v. Kriskmrav 
(1881) 5 Bom. 647, at p, 650. 

(v) Probodh Kumar v. Gillan- 
d*r$ & Co. 1934 Cal. 699; 

59 Cal.LJ. 503; 152 IX. 571; Pm- 
tapsing v. Keshmlal (1934) 62 I. A. 


23; 59 Bom. 180; 153 IX. 700; A. 
l.R. 1935 PX. 21. A surety bond 
is to be strictly construed : Veeresa - 
Ungam v. Subbarayudu A.I.R, 1939 
Mad. 932; (1939) 2 Mad.LJ. 282; 
Paramasivam v. Ramasami (1939) 
Mad. 290; 180 IX. 406; A. I. R. 
1939 Mad. 152. 

(w) Ellis v. Emanuel (1876) 1 
Ex. Div. 157, at p, 163, Cur . per 
Blackburn J. 
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S. 128. not exceeding £400,” and M. became indebted to Z, for £625 
and made a composition with his creditors for &r. 7d . in the pound* 
leaving a balance of £365 due to Z., it was held that, as between 
A. and Z., A. was entitled to deduct from that balance the amount 
of the dividend paid upon £400, the maximum of A/s guarantee, 
and was liable to Z. only for the difference. For the guarantee 
was on its true construction only a guarantee for £400, part of 
M/s entire debt to Z., not a guarantee for an unknown amount 
with liability limited to £400; and, that being so, the dividend 
paid by M. was to be applied rateably in reduction of every part 
of the debt, and the liability of A. on the part for which he had 
undertaken was diminished accordingly (#). In a later case, held 
to be indistinguishable from this, it was said ; “ If a person 
guarantees a limited portion of a debt, all the authorities show 
that if he pays that portion he has in respect of it all the rights 
of a creditor. The question is whether the guarantor means * I 
will be liable for £250 of the amount which A. B. shall owe you/ 
or *1 will be liable for the amount which A.B. shall owe you, 
subject to this limitation, that I shall not be called upon to pay 
more than £250. . . It is true that a surety may enter into 
an obligation to be liable to a limited amount for the ultimate 
balance remaining after all moneys obtainable from other sources 
have been applied in reduction of the debt.” But such an inten- 
tion ought to be clearly expressed (y). 

A surety’s liability to pay the debt is not removed by reason 
of the creditor's omission to sue the principal debtor. The credi- 
tor is not bound to exhaust his remedy against the principal before 
suing the surety, and a suit may be maintained against the surety, 
though the principal has not been sued (#). 

Surety’s liability where original contract is void or void- 
able. — This section only explains the quantum of a surety’s obli- 
gation when the terms of the contract do not limit it, as they often 
do. It does not follow, conversely, that a surety can never be liable 


(.r) Bardwell v. Lydall (1831) 7 
Bing. 489 ; 33 R.R. 540. 

(y) Hobson v. Bass (1871) L.R. 
6 Ch. 792, at p. 794 (Lord Hather- 
ley) ; cp. 1 Ex. Div. 168. There is 
no qualification in the words ** if the 
aforesaid persons fail to pay the 
amount thereof I will pay it in ac- 
cordance with the bond Nandlal 
v. Surajmal A.I.R. 1932 Nag. 62; 
138 I.C. 879. 

(z) Sankcma v. Virupakshapa 
(1883) 7 Bom. 146; Lachhman v. 
Bapu (1869) 6 Bom.H.C.A. 241; 
Tatakot v. Kurusingal (1869) 4 M. 
ft.C. 190; Karim Bakhsh v. Bithul 


Das (1882) A1I.W.N. 132; Inayu- 
tullah v. Rani (1886) All. W. N. 
306; Surdet Singh v. Gujjar " Sing 
(1919) P.R. 93; Depak Datt Chau- 
dhari v. Secy, of State , 118 I. C. 
443; A.I.R. 1929 Lah. 393. A suit 
may also be maintained against the 
surety for the full amount of the 
debt where the principal debtor has 
been adjudged insolvent or gone in- 
to liquidation under the Companies' 
Act: Jagannath v. Shivnaraycm 
(1940) Bom. 387; 42 Bom. L. R. 
451; 190 IX. 73; A.I.R. 1940 Bom. 
247. # 
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when the principal debtor cannot be held liable. Thus a surety 
is not discharged from liability by the mere fact that the contract 
between the principal debtor and creditor was voidable at the option 
of the former, and was avoided by the former. And where the 
original agreement is void, as in the case of a minor’s contract in 
India, the surety is liable as a principal debtor ; for in such a case 
the contract of the so-called surety is not a collateral, but a principal, 
contract (a). A discharge of the principal debtor by operation of 
law does not discharge the surety ( b ). 

In a Lahore case (c) a dispute was referred to arbitration and 
a person stood surety for any amount that would be awarded against 
one of the parties to the reference. The surety paid and sued the 
debtor for the money paid by him on the debtor’s behalf. The* 
reference to arbitration was illegal and void in law, but the surety 
was held entitled to recover. This decision is difficult to under- 
stand, since the supposed debtor -was not, as it turned out, a 
debtor at all or liable to pay the sum which the supposed surety 
had paid for him. 

In the case of an agreement guaranteeing an employer against 
loss by the misconduct of a person employed as agent of the guaran- 
tor, the loss to be recoverable in a suit against the guarantor must 
be shown to have arisen from misconduct on the part of the agent 
in connection with the business of the agency, and to be within the 
scope of the agreement (d). 

Administration and surety bonds. — The liability of sureties 
under an administration bond does not depend on the validity or 
invalidity of the grant. Nor is the bond void merely because ad- 
ministration was obtained by misrepresentations of which neither 
the Court nor the sureties were aware ( e ). The same principle 
applies to surety bonds passed under the Guardian and Wards 
Act (/). See notes to s. 20, above. 

Limitation. — This section must be read together with the 
Limitation Act, and not so as to nullify its provision limiting the 
time within which a suit must be brought after the accrual of a 


(а) Kashiba v. Shrtpat (1894) 19 
Bom. 697; Sohan Lai v. Puran 
Singh (1916) Punj. Rec. no, 54, p. 
165; 35 IX. 537; Tikki Lai v. Ko- 
male hand (1940) Nag. 632; A.I.R. 
1940 Nag. 327. 

(б) Subramaniam v. Patcka Row - 
ther (1941) 2M.LJ. 751; A. I. R. 
1942 Mad. 145. 

(c) Mohammad v. Abdul A.I.R. 
1939 Lah. 187. 

(d) Sri KisheH v. The Secretary 
of State for India in Council (1885) 


12 Cal. 143. This was a case on 
the construction of an undertaking 
in the nature of a “ fidelity guaran- 
tee rt on very peculiar facts; the 
Contract Act is not referred to at 
all. 

(e) Debendra Nath Dutt v. Ad- 
ministrator-General of Bengal (1906) 
33 Cal. 713; (1908) 35 Cal, 955; L. 
R. 35 I. A. 109 (P.C.). 

(/) Sarat Chandra Roy v. Rajo - 
»* Mohan Roy (1908) 12 C.W.N. 
481. 


S. 128. 
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8». cause of action. The payment of interest, therefore, by a debtor 
128, 120. before the expiration of the period of limitation does not give a 
fresh starting point for limitation against the surety under s. 20 
of the Limitation Act even in the absence of a prohibition by the 
surety against the payment of interest by the debtor on his ac- 
count. Payment of interest by the debtor could not be regarded 
as made by a person liable to pay the surety’s debt, nor can the 
surety be, for the purpose of that section, considered the agent of 
the principal duly authorised to pay the interest ( g ). “The fact- 
that the interest was paid with the knowledge and consent of the 
surety and even at his request, makes no difference unless the cir- 
cumstances could be said to render the payment one on behalf of 
the surety ” (h). 

See also the commentary on s. 134, below. 

I2g>. A guarantee which ex- 
rantee.”* mU>n8 gua ’ tends to a series of transactions is 
called a “continuing guarantee.” 

Illustrations. 

(a) A., in consideration that B. will employ C. in collecting the rent of 
B/s zamindari, promises B. to be responsible, to the amount of 5,000 rupees, 
for the due collection and payment by C. of those rents. This is a continu- 
ing guarantee. [See Durga Priya Chotvdhury v. Durga Pada Roy (1927) 
55 Cal. 154; 109 I.C. 752; A.I.R. 1928 Cal. 204, where this illustration is 
relied on. ] 

(b) A. guarantees payment to B., a tea-dealer, to the amount of £300, 
for any tea he may from time to time supply to C. B. supplies C, with tea 
to above the value of £100, and C. pays B. for it. Afterwards B, supplies 
C. with tea to the value of £200. C. fails to pay. The guarantee given by 
A. was a continuing guarantee, and he is accordingly liable to B. to the ex- 
tent of £100. (Facts simplified from Wood v. Priestner (1867) L.R. 2 Ex. 
66, 282.] 

(c) A. guarantees payment to B. of the price of five sacks of flour 
to be delivered by B. to C. and to be paid for in a month. B. delivers five 
sacks to C. C. pays for them. Afterwards B. delivers four sacks to C., 
which C. does not pay for. The guarantee given by A. was not a continu- 
ing guarantee, and accordingly he is not liable for the price of the four sacks. 
[Kay v. Groves (1829) 6 Bing. 276.] 


Continuing guarantee. — Whether in a particular case a 
guarantee is continuing or not is a question of the intention of the 
parties, “ as expressed by the language they have employed, under- 
standing it fairly in the sense in which it is used; and this in- 
tention is best ascertained by looking to the relative position of the 
parties at the time the instrument is written ” ( i ). Surrounding 
circumstances must be looked to “ to see what was the subject- 

(g) Gopal Daji v. Gopal Bin Sonu (1917) 44 Cal. 978, at p. 993; 39 I.C. 

(1903) 28 Bom. 24#. 705. 

( h ) Brajendra Kishore v. Hindus - ( i ) Bovill C.J. f , Coles v. Pack 

lan Co-operative Insurance Society (1869) L.R, 5 C.P. 65, at p. 70. 



REVOCATION OF CONTINUING GUARANTEE* 


449 


matter which the parties had in their contemplation when the ga f 
guarantee was given ” (/). A guarantee in this form: "I, M., 129 , 130 * 
will be answerable for £50 sterling that Y., butcher, may buy of H.,” 
was held to be a continuing guarantee to the extent of £50 when 
it appeared from the circumstances that the parties contemplated 
a continuing supply of stock to Y. in the way of his trade. The 
Court has power u not to alter the language, but to fill up the in- 
strument where it is silent, and to apply it to the subject-matter 
to which the parties intended it to be applied” ( k ). In .con- 

struing the language of the parties the whole of their expressions 
must be looked to, not merely the operative words. Thus the 
following words were held to show that a guarantee, which other- 
wise might have been confined to a single transaction, was intended 
to be continuing: “ Having every confidence in him, he has but to 
call upon us for a cheque and have it with pleasure for any ac- 
count he may have with you; and when to the contrary we will 
write you” (/). 

B. became surety under bond to Government for the treasurer 
of a collectorate. The collector yearly examined the accounts and 
struck a balance which he certified to be correct. B. on each occa- 
sion executed a new bond, but the old bonds were not cancelled or 
given up. On subsequent inquiry, the treasurer was discovered to 
have embezzled moneys during each year. It was held that, on 
such discoveries being made, B. was still liable 'under the old 
bonds, there having been no novation (m). 

A guarantee of the fidelity of a person appointed to a place of 
trust in a bank is not a continuing guarantee (n). Nor is a guaran- 
tee for the payment by instalments of a sum certain within a 
definite time (o). 


130. A continuing guarantee may at any time 
Revocation of con- 1* revoked by the surety, as to future 
tinuing guarantee. transactions, by notice to the creditor. 


Illustrations . 

(a) A., in consideration of R/s discounting, at A/s request, bills of 
exchange for C., guarantees to B., for twelve month*, the due payment of 
all such bills to the extent of 5,000 rupees. B. discounts bills for C. to the 
extent of 2,000 rupees. Afterwards, at the end of three montr\ A. revokes 


(/) Willes T, He field v. Meadows 
(1860) L.R. 4 C.P. 595, at p. 599. 

(k) Jb,, and per Montague Smith 
J , , at p . 601 . 

(/) Nottingham Hide Co, v, Boi- 
trill (1875) L.R* 8 C.P. 694; Cf. 
Walt Muhammad v, Ganpat (1930) 
52 All. 1014; 132 LC, 813; A, I. R. 
1931 All. 243, 

(m) Lola Banshidhar v. Govern- 
57 


mertt of Bengal (1872) 9 B. L. R. 
364; 14 M. 1. A. 86. 

(n) Sen v . Bank of Bengal (1920) 
*47 I. A. 164; 58 1. C, 1; quaere , 
whether in the particular case there 
was any guarantee at all, see 47 I. 
A. 164, at p. 170. 

(o) Bhagvandas v. Secy, of State 
A.l.R. 1926 Bom. 465 ; 28 B.L.R. 
662 ; 96I.C* 248. 
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the guarantee. This revocation discharges A. from all liability to B. for any 
subsequent discount But A. is liable to B. for the 2,000 rupees on default 
of C. 

(b) A. guarantees to B. to the extent of 10,000 rupees, that C. shall 
pay all the bills that B. shall draw upon him. B. draws upon C. C. accepts 
the bill. A. gives notice of revocation. C. dishonours the bill at maturity. 
A. is liable upon his guarantee. 

S. ISO. Future transactions. — The words “ future transactions ” must 
be taken to imply that the operation of this section is confined to cases 
where a series of distinct and separate transactions is contemplated. 
It is otherwise in the case of an entire consideration. “ Where a 
continuing relationship is constituted on the faith of a guarantee . o 
. . the guarantee cannot be annulled during the continuance of that 
relationship ” ; and as the surety could not determine it himself by 
notice, so his death does not relieve his estate from liability; the 
nature of the transaction implies a contract to the conti ary under 
s. 131. The father of a person admitted as an underwriting mem- 
ber of Lloyd's (a position from which he could not be removed ex- 
cept for certain causes specified in the rules of the association) gave 
a guarantee to Lloyd's “ for all his engagements in that capacity " ; 
it was held that the guarantee was not confined to transactions within 
the society, that it was not revocable while the son continued to be an 
underwriting member, and that the guarantor’s death did not revoke 
it (/>). 

But a material change in what we may call the guaranteed situa- 
tion may justify a revocation. Thus, in the common case of a con- 
tinuing guarantee for a servant’s honesty, proved dishonesty on the 
servant’s part entitles the surety to say : “ After this you must employ 
such a man, if you will, at your own peril” ( q ). 

Illustration (a) was evidently founded on the case, fairly recent at 
the time, of Offord v. Davies (r). The truth is, as the judgment of 
the Court explains, that A.’s guarantee is in such circumstances 
nothing but an offer until B. has acted upon it by discounting a bill ; 
for, if B. does not promise to discount C.'s bilU^yhere is no im- 
mediate legal detriment to B. When B. does discount a bill, A.'s 
offer becomes a promise to that extent, and so from time to time. 
The standing offer is, therefore, revocable by A. at any time. “ This 
promise by itself creates no obligation. It is in effect conditioned 

( p ) Lloyd* s v. Harper (1880) 16 The last-mentioned case, turning as 

Ch. D. 290 (Fry J.) (see his state- it does partly on the peculiar rules 

ment of the principle at p. 306, quo- as to instruments under seal, is not 

ted above), and C.A. * in itself of much value for Indian 

(q) Phillips v. Foxall (1872) L. purposes, 

R. 7 Q.B. 666, 677, 681, following (r) (1862) 12 C.B.N.S. 748; 133 
on this point a dictum in Burgess v. R.R. 491; Finch, Sel. Ca. 87; and 
Eve (1872) L.R, 13 Eq. 450, at p. see the judgment of Baggali&y L» 

458; but this is not the only ground J, in Morrell v. Cowan (1877) % 

for the decision. See s. 139, below. Ch. D. 151, at p. 154. 
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to be binding if the plaintiff acts upon it, either to the benefit of the 
defendant, or to the detriment of himself. But, until the condi- 
tion has been at least in part fulfilled, the defendants have the power 
of revoking it . . . We consider each discount as a separate tran- 
saction, creating a^liabUity on the defendant till it is repaid, and, after 
repayment, leaving the promise to have the same operation that it 
had before any discount was made, and no more.” Accordingly we 
have here to do not with any peculiar feature in the relations of 
principal and surety, but with an application of the general Common 
Law doctrine of consideration. 

Notice. — The mere denial of liability by the surety in a pre- 
vious suit instituted by the creditor against him and the principal 
does not operate as a notice under this section (s). 

Sureties for guardians and administrators. — The High 
Court of Bombay ( t ) holds that this section does not apply to a 
surety bond required by the Court on the appointment of a guar- 
dian of the property of a minor. The surety in that case applied to 
the Court to be released from his obligation as such on account of 
the guardian's maladministration of the minor's estate, but the 
Court refused the application, stating that “ the very object of re- 
quiring such security was to guarantee the minor against such mis- 
conduct or mismanagement on the part of the guardian.” The 
Calcutta High Court, however, has held that this section applies 
to a surety bond passed under the Probate and Administration Act, 
1881 (see now the Indian Succession Act, 1925) and that a surety 
for the administrator of an estate can as to future transactions, by 
giving notice, be released from his obligation as surety on account 
of maladministration of the estate by the administrator ( u ). As 
to the Bombay case it was said that, though it was similar in prin- 
ciple, the surety there had a remedy inasmuch as he might have 
applied to the Court as the next friend of the minor for the dis- 
charge of the guardian, while in the Calcutta case the surety was 
absolutely without remedy, for, being neither a legatee nor a cre- 
ditor, he could not take any steps to protect either the estate or 
himself by instituting administration proceedings. On the other 
hand the Madras High Court has held, following the principle of 
the Bombay decision, that this section does not apply to surety bonds 
passed under the Probate and Administration Act. (See now the 
Indian Succession Act, 1924.) “If the section applies, the ‘credi- 
tor ’ would presumably be the obligee under the bond, i.e the Judge 
or Registrar, and the surety could, without any action or any other 
legal proceeding, put an end to his liability by giving notice to the 
Judge or Registrar. This is contrary to established practice and 

<*) Bhikabhaiv. Bai Bhuri (1903) das (1894) 19 Bom. 245. 

27 Bom. 418. {%) Raj Narain v. Pul Kumari 

(0 Bai Somi v, Chokshi Ishvar - Devi (1901) 29 Cal. 68. 


L 180 
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might lead to great inconvenience ” (v). However this may be, a 
surety accepted by the Court for a receiver appointed under a mort- 
gage decree cannot discharge himself by notice to the decree-holder 
given without the consent of the Court (to). 


131. The death of the surety operates, in the 
absence of any contract to the contrary, 
Revocation of con- as a revocation of a continuing guar* 
siTret/s deatb ntee by an tee, so far as regards future tranS' 
actions. 


u Contract to the contrary/’ — The English rule appears to be 
that where there is a guarantee subject to revocation by notice, and 
the surety dies without having revoked it, notice of his death to the 
creditor (or at all events of his death leaving a will) operates as a 
revocation ( x ). But this does not govern the construction of the 
present section (y ) . An express provision that a guarantor or his 
representatives may determine the guarantee by notice is an example 
of such a contract to the contrary as this section contemplates; in 
such a case mere notice of the death will not be enough (r). 

It is by no means clear that the present section states the rule 
rather than an exception ; at any rate, the “contract to the contrary 4 ' 
need hot be in express terms. 

Where A. guaranteed payment of rent to a lessor, and B. in 
turn promised A. to be responsible for all rent that might not be 
paid by the lessee, and which lie might under his guarantee become 
liable to pay, it was held that, assuming that the latter transaction 
was a continuing guarantee, it was not revoked by B.’s death, and 
that B.’s representative was liable to A. for rent paid by A. to the 
lessor after B/s death on failure of the lessee to pay the same (a). 


( v ) Suhroya Che tty v. Ragammal! 
(1905) 28 Mad. 161, reiving princi- 
pally on Re Stark (1866) L.R. 1 P. 
& M. 76, to which it was observed 
the attention of the Calcutta Court 
was not drawn. In the Calcutta 
•case the surety proceeded by an ap- 
plication in the probate proceedings, 
and in the Madras case a regular 
suit. The Madras Court said that 
the surety was not entitled to relief 
in either case. 

( w ) Mahomed Ali Manoojee v. 
Howe son Bros. (1925) 30 C. W. N. 
'266; 98 I.C. 506; A.t.R. 1926 P. 
C. 32. Cf. Narayanan v. Kunhathay t 
Amma A. T. R. 1940 Mad . 730; 
(1940) 1 Mad. L. J. 939; 191 I. C. 
896. 

(x) Coulthart v, Clement son 

(1879) 5 Q.B.D. 42, judgment on 


further consideration by Bowen J. 
See, however, (1895) 1 Ch. 573, at p. 
577, and per Cotton, L. f., Bakett v. 
Addyman (1882) 9 Q.B.D, 783, at 
p. 792. 

(y) Thirga Priya Chotedhury v. 
Durga Pad a Rov (19 27) 55 Cal. 
1,54, at p. 159; 109 I.C. 752; A.I.R. 
1928 Cal. 204. 

(e) Re Silvester [1895J 1 Ch. 
573. For earlier and more or less 
conflicting authorities in courts of 
law and equity see Bradbury v. Mor- 
gan* (1862) 1 H. & C. 249; H arris s 
v. Fawcett (1873) L.R. 8 Ch. 866; 
Muhammad Ubed-Ullah v. Muham- 
mad Insha Allah Khan (1920) 43 
All. 132; 61 t.C, 138. 

(a) Cxopal Singh v. Bhawani Pra- 
sad (1888) 10 All. 531. 



SURETY BETWEEN CO-DEBTORS. 


453 


Compare s. 208, below, as to the determination of an agent’s 
authority. 


1 32 . Where two persons contract with a third 
person to undertake a certain liability, 
and also contract with each other that 
one of them shall be liable only on the 
default of the other, the third person 
not being a party to such contract, the 
liability of each of such two persons to 
the third person under the first contract is not affected by 
the existence of the second contract, although such third 
person may have been aware of its existence. 

[I lustration. 


Liability of two 

E ersons primarily ha- 
le, not affected by 
arrangement between 
them that one shall 
be surety on ano- 
ther’s default. 


A. and B. make a joint and several promissory note to C. A. makes it 
in fact, as surety for B., and C. knows this at the time when the note is made. 
The fact that A., to the knowledge of C., made the note as surety for B., is 
no answ T er to a suit by C. against A. upon the note. 


Joint debtors and suretyship. — This rule is elementary so far 
as it goes ; hut it is material to observe that it does not extend 
beyond its literal terms. Where one of two joint debtors is, to 
the knowledge of the creditor, in fact a surety for the other as 
between themselves, his immediate liability to the creditor h not 
qualified, but he is entitled to the rights of a surety under the fol- 
low ing sections: 133, 134, 135. “ When two or more persons bound 
as full debtors arrange, either at the time when the debt was con- 
tracted or subsequently, that inter se one of them shall only be 
liable as a surety, the creditor after he has notice of the arrange- 
ment must do nothing to prejudice the interests of the surety in 
any question with his co-debtors. That appears to me to be the 
law as settled by the judgments of this House in Oakeley v. Pas- 
heller (b) and Overend Gurney <5r Co. v. Oriental Financial 
Corporation *' (c). This includes the case where one member of 
a firm retires and another continues the business and agrees to 
indemnify the outgoing partner: there the retired partner has the 
rights of surety (as to discharge by giving time and the like) as 
against a creditor having notice of the dissolution and its 
terms (tf). 


(b) (1836) 4 Cl. & F. 207; 42 R. 
R. 1. 

(c) (1874) L.R. 7 HX. 348; per 
Lord Watson, Rouse v. Bradford 
Ranking Co . [18941 A.C 586, at p. 
598, In Swire v. Redman (1876) 1 


Q.B.D. 536, Oakeley v. Pasheller 
was not rightly understood. See per 
Lord Herschell, [1894] A,C. 586, at 
p . 591. 

(d) Goldfarb v. Bartlett [1920] 1 
K.B. 639. 


Sa. 

131, 132 
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8b. 

132, 133. 


There need not be any assent by the creditor, much less a new 
agreement to accept the secondary debtor in the relation of 
surety (e). 

In two Indian cases, both decided under the English law, the 
opinion was expressed that if the creditor, with knowledge of tlje 
contract between the co-debtors, does any of the acts specified in 
ss. 133, 134 or 135, the legal consequence of which is the discharge 
of the surety, the debtor, who is in fact a surety, will thereby be 
discharged from liability (f). 

The provisions of this section do not apply where the liability 
undertaken is not the same. A party who accepts bills of ex- 
change for the accommodation of another is not precluded by this 
section from pleading that he was an accommodation acceptor only. 
The liability undertaken by the acceptor and drawer of a bill is 
in no sense a joint liability, and though they each contract to pay 
the same sum of money, they contract severally in different ways, 
and subject to different conditions (g). See Negotiable Instru- 
ments Act, 1881, ss. 37, 38. 


1 33- Any variance, made without the surety’s 
consent in the terms of the contract 
between the principal [debtor] (7?) and 
the creditor, discharges the surety as 
to transactions subsequent to the vari- 
ance. 


Discharge of surety 
by variance in terras 
of contract. 


Illustrations. 

(a) A. becomes surety to C. for B.\s conduct as a manager in C.*s 
bank. Afterwards, B. and C. contract, without A.*s consent, that B.'s 
salary shall be raised, and that he shall become liable for one-fourth of the 
losses on overdrafts. B. allows a customer to overdraw, and the bank 
loses a sum of money. A, is discharged from his suretyship by the variance 
made without his consent, and is not liable to make good this loss, f Bonar 
v. Macdonald (1850) 3 H.L.C. 226; 88 R.R. 60.] 

(b) A. guarantees C. against the misconduct of B. in an office to 
which B. is appointed by C., and of which the duties are defined by an Act 
of the Legislature. By a subsequent Act the nature of the office is mate- 
rially altered. Afterwards, B. misconducts himself. A. is discharged by 
the change from future liability under his guarantee, though the misconduct 
of B. is in respect of a duty not affected by the later Act. f Oswald v. 
Mayor of Berwick (1856) 5 H.L.C. 856 (the rule of law was undisputed, 
and the only question considered was whether there had been a material 


( e ) Wythes v. Labtimchere (1858) 
3 De G. & J. 593, 599; 121 R.R. 238, 
242. 

(/) See Punchanun Ghose v. Daly 
(1875) 15 B.L.R. 331 (the judg- 
„ ment refers at its very end to s. 132 
of the Act) ; Harjiban Das v, Bhag- 
wan Das (1871) 7 B.L.R. 535. 


m (g) Pogose v. Bank of Bengal 
(1877) 3 Cal. 174, at p, 184. Cp. 
Over end, Gurney & Co. v. Oriental 
Financial Corporation (1874) L. R. 
7H. L. 348. 

( h ) The word u debtor” was in- 
serted by the Repealing and Amend- 
ing Act, 1917, s. 2 and Schedule L 



VARIATION OF CONTRACT. 


455 


alteration in the office) ; Pybus v. Gibb (1856) 6 E. & B, 902, 911, also treat- 8, 
ing the rule as settled.] 

(c) C. agrees to appoint B. as his clerk to sell goods at-a yearly salary, 
upon A/s becoming surety to C. for B/s duly accounting for moneys re- 
ceived by him as such clerk. Afterwards, without A/s knowledge or con- 
sent, C. and B. agree that B. should be paid by a commission on the goods 
sold by him and not by a fixed salary. A. is not liable for subsequent 
misconduct of B. 

(d) A. gives to C. a continuing guarantee to the extent of .3,000 rupees 
for any oil supplied by C. to B. on credit. Afterwards B. becomes em- 
barrassed, and, without the knowledge of A., B. and C. contract that C. 
shall continue to supply B, with oil for ready money, and that the payment 
shall be applied to the then existing debts between B. and C. A. is not 
liable on his guarantee for any goods supplied after this new arrangement. 

(e) C. contracts to lend B. 5,000 rupees on the 1st March. A guaran- 
tees repayment. C. pays the 5,000 rupees to B. on the 1st January. A. is 
discharged from his liability, as the contract has been varied inasmuch as 
C. might sue B. for the money before the 1st March. [Bonser v. Cox 
(1841-44) 4 Beav. 379; 6 Bcav. 110; 55 R. R. 113.] 


Variation of contract between creditor an^i principal. — 

This is a rule of long standing, thus expressed by Lord Cottenham : 

“ Any variance in the agreement to which the surety has subscribed, 
which is made without the surety's knowledge or consent, which 
may prejudice him, or which may amount to a substitution of a 
new agreement for a former agreement, even though the original 
agreement may, notwithstanding such variance, be substantially per- 
formed, will discharge the surety” (i). 

Again, it was laid down a generation later by the Privy Council : 
“ A long series of cases has decided that a surety is discharged 
by the creditor dealing with the principal or with a co-surety in 
a manner at variance with the contract the performance of which 
the surety has guaranteed” (/). Moreover, as the case now cited 
shows, the more special provisions of the two following sections 
are deductions from the same principle. 

41 The party who is surety for another for the performance 
of an engagement can only be called upon to guarantee the per- 
formance of that engagement when the engagement is carried into 
complete, literal, and strict effect. . . . He enters into a particular 
and specific contract, and that contract alone he is bound to per- 
form” (A). 

The only qualification (for it is not an exception) to the 
generality of the rule is that, where a guarantee is for the per- 
formance of several and distinct contracts or duties, a change in 


(0 3 H.L.C. 226, at pp. 238, 239. 
The law is the same in Scotland: 
ibid. 

(/) Ward v. National Bank of 
New Zealand (1883) 8 App. Ca. 


755, at p. 763. 

(Af) Lord Lyndhurst L. C., Bcn» 
ser v. Cox (1844) 13 L J. Ch. 260; 
55 R.R. 120. 
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S. 133. one of those contracts or duties will nqt affect the surety’s liability 
as to the rest (/), The intention of a “ settlement” contract, for 
repurchase of goods by the seller from the buyer, is not that the 
original contract shall be discharged but that the two contracts shall 
stand together (m) ; accordingly, a contract of resale to the vendor 
does not discharge a surety for his original contract (n). A stipu- 
lation in a contract of guarantee whereby the surety purports to 
waive all his rights, legal, equitable, statutory or otherwise, which 
may be inconsistent with the guarantee, will not deprive him of 
his right to discharge under this section (o). 

A somewhat peculiar case is the following: — N. owed £3,400 
^ to P., and was about to dispose of his business to a company to 
be formed. It was agreed between N. and P. that N. should pay 
off the debt within a time named, and in the meantime transfer to 
P. shares in the company of the nominal value of £6,000, and 
redeem them at par within twelve months ; and (among other terms) 
NTs book debts should be collected by one V. and divided equally 
between P. and a certain other creditor, IVs share to be applied 
towards redemption of the shares above mentioned. E. guaran- 
teed the redemption of the shares. Some months later P. released 
his interest in Ihe book debts to N. Later N. failed to deliver 
the shares, as promised. This was a variance from the original 
contract which discharged E., the surety. “ The surety at the 
time he entered into the suretyship had a right to have these book 
debts appropriated to reduce the principal debt, and that right he 
has been deprived of by the act of the creditor in releasing the 
book debts. . . . The surety is entitled to remain in the position 
in which he was at the time when the contract was entered 
into ” (/>). 

Where a company was entitled tinder its articles to forfeit 
shares for default in paying up unpaid instalments, and by another 
article the owners of forfeited shares were made immediately lia- 
ble for the amount of the calls due and incidental expenses with 
interest until payment, the company's election to forfeit shares was 
held to discharge sureties who had guaranteed payment of the 


(/) Skillett v. Fletcher ( 1 866-67 ) 
L .JR. 1 C.P. 217; 2 C.P. 469; Croy- 
don Gas Co. v. Dickinson (1876) 2 
C.P.D. 46. 

( m ) Uttam Chand Saligram v, 
Java Mamooji (1919) 46 Cal. 534, 
at 542; 54 I.C. 285. 

(») U deram v. S hivhhajan (1920) 
22 Bom.L.R. 711; 58 I.C. 272. 

( o ) Chitguppi & Co. v. Vinayak 
Kashinath (1921) 45 Bom. 157; 58 
I.C. 184. Quaere , as to the sugges- 
tion there made that nothing short 
of a specific consent to the particular 


variation will suffice. 

(p) Polak v. Everett (1876) 1 Q. 
B.D. 669, per Blackburn J., at p. 
674 (where the words “to the person 
collecting them” seem to be a slip), 
per Mellor J., at p. 677. Lord Black- 
burn disliked the rule and doubted its 
wisdom (p. 674), but admitted Jhafc it 
was beyond discussion. The C.A. 
affirmed the decision of the Q.B.D. 
for the same reasons without deli- 
vering any formal judgment (p. 
678) . 
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calls; for a new and more onerous obligation was imposed on the 
debtor, and the sureties were deprived of their right of lien on 
the shares ( q ). 

Attertipts have been made to confine the rule to the cases 
where the variance materially affects the surety’s interest, and to 
treat it as a question in each case whether the change is material 
for this purpose. Only one reported case appears to countenance 
this view (r), and it is clearly inconsistent with later and higher 
authority. There may be “ cases where it is without inquiry 
evident that the alteration is unsubstantial, or that it cannot be 
otherwise than beneficial to the surety/’ and in such cases €t the 
surety may not be discharged,” but “if it is not self-evident that 
the alteration is unsubstantial, or one which cannot be prejudicial 
to the surety, the Court will not, in an action against the surety, go 
into an inquiry as the effect of the alteration, or allow the question 
whether the surety is discharged or not to be determined by the 
finding of a jury as to the materiality of the alteration or on the 
question whether it is to the prejudice of the surety, but will hold 
that in such a case the surety himself must be the sole judge whether 
or not he will consent to remain liable notwithstanding the altera- 
tion, and that if he has not so consented he will be discharged ” ( s ). 
The principle has been applied by the Court of Appeal, though with 
some reluctance in the circumstances, where several persons, being 
in fact the indi\idual members of a private company, deposited the 
title-deeds of properties belonging to them respectively with a person 
who was practically financing the company, as security for the com- 
pany’s debts to him: this person allowed one of the depositors to 
have back her title-deeds in order to raise money for a purpose of 
her own; this was held to discharge the other depositors (t). 
Accordingly we can see no ground for the suggestion that the 
present section goes beyond English law. 

Where by the terms of a consent decree for the payment by 
instalments of a sum of money with interest passed against certain 
defendants as principal debtors, and against other defendants, as 
sureties, it was stipulated that on default of payment of any one 
instalment the decree-holder should sell the properties of the prin- 
cipal debtors for the whole amount remaining due under the decree, 
and the liability of the sureties was limited to the deficiency, it was 
held by the Privy Council that the omission of the decree-holder 
to sell the properties until after several years after the first order 


(</) Re Darvcen and Pearce [1927] 
1 Ch. 176. 

(r) Sanderson v. Aston (1873) 
L.R, 8 Ex, 73, judgment on second 
plea. 

(s) Holme v. BrunskiU (1878) 
3 Q.B.D. 495, at p, 505, per Cotton 
and Thesiger L.JJ,, followed Bolton 

58 


v. Salmon [1891] 2 Ch. 48, at p. 54; 
No or Mahomed La Ham v. Dhani - 
ram , 9o I.C, 234; A.I.R. 1926 Sind 
105. 

(0 Smith V. Wood [1929] 1 Ch. 
14. The substantial question was 
whether the depositors were co-sure- 
ties at all. 


S. 133 
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fl* 135. for sale for the purpose of increasing the interest payable to him 
under the decree discharged the sureties to the extent of the interest 
that had accrued due after the date of that order (u). The judg- 
ment proceeded on the ground that the conduct of the decree-holder 
in delaying the sale has the result of “ laying an additional burden 
upon the sureties.” 

A. becomes surety to C. for payment of rent by B. under a 
lease. Afterwards B. and C. contract, without A.’s consent, that 
B. will pay rent at a higher rate. A. is discharged from his surety- 
ship in respect of arrears of rent accruing subsequent to such 
variance ( v ). 

A. owes Rs. 1,300 to B. C. afterwards requests B. to forbear 
to sue A. for a week, and deposits Rs. 1,300 with B. as security. 
B. agrees to forbear as requested. A. fails to pay within a week. 
B. afterwards obtains from A. a promissory note payable on 
demand for Rs. 1,800. C. is discharged from the suretyship, and 
is entitled to recover back his deposit from B. (w). Where a tax 
collector’s son was allowed to collect the tax and misappropriated 
• the moneys, the collector’s surety was discharged (x). A surety 
for a partner was held to be discharged where the .partners had 
extended the business and increased its capital thus making the 
partner for whom the surety stood guarantee liable for greater 
losses than was contemplated at the date of the bond (y). 

An attempted variance which is inoperative, as being against 
the local law applicable as between the creditor and the principal 
debtor, will not discharge the surety. A Canadian banker’s loan 
and interest were guaranteed ; the bank increased the rate of interest 
from 7 to 8 per cent., 7 per cent, being the highest the bank could 
legally charge in Canada; the guarantors remained bound for 
principal and lawful interest (z). 

In a case on appeal from the Supreme Court of New Zealand 
the judgment of the Privy Council (a) summed up the doctrine in 

(u) Ramanund v. Chozvdhrv (v) Jowand Singh v. Tirath Ram 

Soonder Narain (1878 ) 4 Cal. 331. A.i.R. 1939 Lah. 193; 183 T, C. 

(v) Khatun Ribi v. Abdullah 74 0. 

(1880) 3 All. 9. Where the thing (z) Egbert v. National Croton 
guaranteed is not the payment of Bank [1918] A.C. 903, But it is 

rent, but something collateral to be for the promisee to show perform- 

due by the tenant, e.g., redelivery o£ anoe of the ^contract before he can 

farm stock in good condition at the hold the promisor to his promise, and 

, end of the term, a variation of the therefore even though an attempted 

terms of the tenancy may discharge variance is invalid in law, the gua- 

the surety even though it actually rantor will not be held liable if the 

diminishes the rent payable: Holme premisee has failed to perform the 

v.* Brunskill (1877) 3 Q.B.D. 493. original contract: Fra* opting v. 

(w) Greet v. Seth and Seth (1887) Keshavlal (1934) 62 I. A. 23; 59 

All.W.N, 136. Bom. 180; 153 I.C. 700; A.LR* 

(x) H. Pin Sein v. Paungde 1935 P.C. 21. 

Municipality A. I. R. 1938 Rang. (a) Delivered by Sir R. Collier, 
126; 177 I.C. 75. afterwards Lord Monkswell. 
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connection with its principal applications. It is thought useful to 8# 188 
quote this statement as a whole, although it involves the repetitibn 
of ,one or two references already given : 

" Tn pursuance of this principle, it has been held that a surety is dis- 
charged by giving time to the principal, even though the surety may not 
be injured, and may even be benefited thereby. The reason of this rule is 
thus given by Lord Eldon in the case of Samuell v. Howarth ( b ). 4> The 
surety is discharged for this reason, because the creditor in so giving time to 
the surety has put it out of the power of the surety to consider whether he 
will have recourse to his remedy against the principal or not. ... It has 
been truly stated that the renewal of bills might have been for the benefit 
of the surety, but the law has said that the surety shall he the judge of that 
.... The creditor has no right, it is against the faith of his contract, to 
give time to the principal, even though manifestly for the benefit of the 
surety, without the consent of the surety.’ 

° A recent decision of the Court of Appeal, in Holme v. Brunskill (c), 
is based on the same principle. The defendant gave the plaintiff a bond 
that the tenant of his farm should on the expiration of his tenancy redeliver 
a flock of sheep on the farm in good order and condition. By an agree- 
ment between the plaintiff and the tenant the tenant gave up a 
field on the farm, and held the remainder at a reduced rental. The jury, 
at the trial, having found that the surety was not prejudiced by this agree- 
ment, it was held by Lord Justices Cotton and Thesiger (Lord Justice Brett 
dissenting) that, notwithstanding the finding of the jury, the surety was 
released. 

11 Lord Justice Cotton observes: "The true rule, in my opinion, is that 
if there is any agreement between the principals with reference to the 
contract guaranteed, the surety ought to be consulted, and that if he has 
not consented to the alteration, although in cases where it is without* in- 
quiry evident that the alteration is unsubstantial, and one which cannot be 
prejudicial to the surety, the surety may not be discharged, yet that if it 
is not self-evident that the alteration is unsubstantial, or one that cannot 
be prejudicial to the surety, the Court will not, in an action against the 
surety, go into an inquiry into the effect of the alteration.' The ratio deci- 
dendi is thus stated: ‘The plaintiff attempts to substitute for the contract 
that the flock shall be given up in good condition with the farm as then de- 
mised a contract that it should be delivered up in like condition with a farm 
of different extent. . . . The surety ought to have been asked to decide 
whether he would assent to the variation. He never did assent, and in my 
opinion was discharged from liability.' To the same effect is Polak v. 

Everett (d) % where, there being a stipulation that half the book debts of 
the debtor should, under certain circumstances, be made over to the credi- 
tor, he released the book debts, and accepted in lieu thereof a supposed 
equivalent. The ground of the decision is thus stated by Quain J. : 4 The 
contract of the surety should not be altered without his consent, and the 
creditor should not undertake to alter the contract and then say, 44 Although 
the contract has been altered, and I have put it out of my power to carry 
it out by a voluntary act, I now offer you an equivalent '* {e) . 


(b) (1817) 3 Mer. 272; 1? R.k. (e) Ward v. National Bank of 

81* New Zealand (1883) 8 App. Ca, 

( c ) 3 Q.B.D, 495. 755, at p. 763. 

( d ) (1877) 1 Q.B.D, 669. 
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1 34 . The surety is discharged by any contract 
between the creditor and the principa 
by rdiase e or^dfs- debtor, by which the principal debtor 
debtor ° f pnncipal is released, or by any act or omission 
of the creditor, the legal consequence 
of which is the discharge of the principal debtor. 

Illustrations. 

(a) A. gives a guarantee to C. for goods to be supplied by C. to B. C. 
supplies goods to B., and afterwards B. becomes embarrassed and contracts 
with his creditors (including C.) to assign to them his property in considera- 
tion of their releasing him from their demands. Here B. is released front 
his debt by the contract with C., and A. is discharged from his suretyship. 

(b) Ar contracts with B. to grow a crop of indigo on A/s land and 
to deliver it to B. at a fixed rate, and C. guarantees A/s performance of 
this contract. B. diverts a stream of water which is necessary for irriga- 
tion of A/s land, and thereby prevents him from raising the indigo. C. 
is no longer liable on his guarantee. 

(c) A. contracts with B. for a fixed price to build a house for B. with- 
in a stipulated time, B. supplying the necessary timber. C. guarantees A/s 
performance of the contract. B. omits to supply the timber. C. is dis- 
charged from his suretyship. 


Creditor’s discharge of principal debtor. — “ The law upon 
this subject is clear and well settled. If the creditor, without the 
consent of the surety, by his own act destroy the debt, or derogate 
from the power which the law confers upon the surety to recover 
it against the debtor in case he shall have paid it to the creditor, 
the ‘surety is discharged” (/). 

But it is to be observed, with regard both to this and to the 
following section, that if the creditor expre s sly Reserves his, reme - 
dies against the surety, or generally his seciirities and remedies 
against persons other than the principa l jlebto^ th e surety is n ot 
dibTKargecT.' TTT^T?TTgftnLrr3t ^tTus^i s as well settled as the main rule; 
and it is really quite consistent with the terms of the present 
section. For the reason of the doctrine is that a nominal release 
of the debtor, subject to a reservation of securities, is not a release 
destroying the debt, but operates only as a covenant not to sue the 
principal debtor, who remains, however, liable to indemnify the 
surety (</). The surety’s right to indemnity against the principal 
debtor is a necessary result of such a reservation (h). Like 
effects may be produced without an express reservation. u Where 


(/) Kelly C, B., in Cragoe v. 
Jones (1873) L.R. 8 Kx. 81, at p. 
82. 

(g) Bateson v. Gosling (1871) L. 
R. 7 C. P. 9, where former autho- 
rities are critically reviewed by Wil- 
ks J., Grsrn v. Wynn (1865) L.R. 


4 Ch. 204; following IV ebb v. He- 
witt (1857) 3 K. & J. 438, 442; 

Murugappa Mudahur v. M-unuswawi 
Mudali (1919) 38 M.L.f. 131; 54 
l.C. 758. 

( h ) Close v. Close (1853) 4 I). 
M.G. 176, at p. 185. 
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the whole debt has not been discharged, but the debt as to part S. 
remains undischarged, but the principal debtor cannot be pursued 
by the creditor for the balance, the surety may by apt words be 
left liable although the principal debtor has as regards such balance 
been released as between himself and the creditor.” In the case^ 
referred to the surety had executed mortgages to a bank to secure 
the overdraft of a firm composed of his own two sons, and each 
deed contained a declaration that the bank might “ without affect- 
ing their rights herein ” compound or make arrangements with the 
debtors. Under a scheme of arrangement made by the debtors 
with their creditors, including the bank, the Court of Appeal held 
that the mortgage security was released only for a certain portion 
of the debt as to which there was an express and complete substi- 
tution of a new security (i)> A creditor, without ceasing to hold 
the principal debtor liable, prefers to sue the more solvent of two 
sureties for the debt: this, still more obviously, does not discharge 
the other surety (/). 

But where there is a final and full release of the principal 
debtor by a complete novation or otherwise, “ the remedy against 
the surety is gone because the debt is extinguished, and where such 
actual release is given no right can be reserved because the debt 
is satisfied, and no right of recourse remains when the debt is gone.” 
Acceptance of a new debtor instead of the old one puts an end to 
the liability of a surety for the old debt (k'ft 

The importance of the English doctrine as to reservation of 
rights is, however, considerably diminished by the operation of 
s. 138 (infra). ** 

Discharge by operation of law. — A discharge of the principal 
debtor in bankruptcy does not operate as a discharge of the 
sureties {/). 

44 Act or omission of the creditor.” — The acts or omissions 
contemplated by this section may be those referred to in ss. 39, S3, 

54, 55, 63, and 67 (ante). The facts of illustration (c) to this 
section are similar to those of illustration (b) to s. 54. If the 
principal debtor is discharged from his obligation by reason of 
any acts or omissions specified in those sections, the liability of the 
surety will determine. But the act or omission must be one of 


(0 Perry v. Nat. Proz \ Bark oj 
England [1910] 1 Ch. 464, per Buck- 
ley L.J., at p. 478, distinguishing the 
Commercial Bank of Tasmania's 
case (infra, note (k) ). 

0) Bhagvandas v. Secy, oj 
State (1926) 28 B.L.R. ()b2; % I. 
C. 248; A.I.R, 1926 Bom. 465. 

(k) Commercial Bank of Tasma- 
nia v. Jones [1893] A.C. 313, at p. 


316. 

(/) M oricc v. Simla Bank Corpo- 
ration (1878) Punj. Rec. no. 2; 
Jag anna th v. Shivnarayan (1940) 
Bom. 387; 42 Bom.L.R. 451; 190 L 
C. 73; A.I.R. 1940 Bom. 247, where 
the English authorities are cited. See 
also Anrnd Singh v . Collector of 
Bijnor A. I. R. 1932 All, 610; 
(1932) All.L.J. 868. 
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S, 184. which the legal consequence is the discharge of the principal debtor. 

The mere omission, therefore, of a creditor, in a suit by him against 
a principal debtor and a surety, to effect service of summons on 
the principal debtor, does not discharge the surety, for the principal 
debtor is not thereby discharged from liability to the creditor. The 
only consequence of such an omission is to enable the Court to 
dismiss the suit as against the principal debtor after the expiration 
of one year under s. 99a of the Code of Civil Procedure, 1882 [now 
Code of 1908, O. 9, r. 5] ; but the plaintiff would still be at liberty 
to bring a fresh suit against the principal debtor under the provi- 
sions of that section (m), The same principle applies where the 
suit against the principal debtor has abated on his death during the 
pendency of the suit (ft). 

Creditor's omission to sue principal within limitation 
period. — The question whether a surety is discharged when a cre- 
ditor allows his remedy against the principal debtor to become barred 
by limitation may be considered at this stage. On this point there 
have been two opposite views taken by the Indian High Courts ; the 
majority however holding that the surety is not in such circumstances 
discharged (o). The conflict arises in great part from the provi- 
sions of s. 137 (infra), and especially the words '‘mere for- 
bearance ” occurring in that section. It was conceded by the 
Bombay and Calcutta High Courts, that, if s. 134 stood alone, the 
omission of a creditor to sue the principal debtor within the period 
of limitation would discharge the surety under that section, as 
having the legal consequence of discharging the principal debtor; 
tpt the Madras High Court relied on the well-known distinction 
between the barring of the remedy by action (which is consistent 
with the debtor not being discharged for other purposes) and the 
complete extinction of a debt. It is also thought in England that 
omission of the creditor to sue within the period of limitation does 


(m) Mahant Singh v. U Ba Yi 
(1939 ) 66 LA. 198; 41 Bom.L.R. 
742; 181 T.C. 1; A.I.R. 1939 P.C. 
110; Shaik AH v. Mahomed (1889) 
14 Bom. 2 67; Nathabhai v. Ranchod- 
lal (1915) 39 Bom. 52; 27 I.C. 165; 
Kanahai Mis Hr v. Sukananan (1937) 
14 Rang. 594; 168 I.C. 815; A.I.R. 
1937 Rang. 72; Mallappa Samia v. 
Sidramappa A.I.R. 1937 Mad. 501; 
(1937) 1 Mad.LJ. 469; 169 I. C. 
679. 

(n) Nur Din v. Allah Ditta (1932) 
13 Lab. 817; 138 I.C. 305; A.I.R. 
1932 Lah. 419. 

(o) Hajarimal v. Krishnarav 
(1881) 5 Bom. 647; Sankam v, Vi - 
rupakshapa (1883) 7 Bom. 146; 
Krishto Kishori Chowdhrain v. Ra- 


dha Roman (1885) 12 Cal. 330; Sub - 
ramania v. Go pat a (1909) 33 Mad. 
308; 7 I.C. 898; DU Mahammed v. 
Sain Das 100 I.C. 922, A.I.R. 1927 
Lah. 396; IJ Ba Pc v. May Lay 
(1932) 10 Rang. 398; 139 I. C. 338; 
A.I.R. 1932 Rang. 88. The Alla- 
habad High Court has taken a dif- 
ferent view; Rad ha v. Ktnlock 
(1889) 11 All. 310; Ran jit Singh v. 
Naubat (1902) 24 All. 504. See 
also Hazari v. Chunni Lai (1886) 8 
All. 259; Salig Ram Misir v, Lachh - 
man Das (1927) 50 All. 211; 107 I. 
C. 42; A.I.R. 1928 All. 46; Narain 
Das v. Nenu 116 I.C. 421; A.I.R. 
1929 Nag. 145, agreeing with th? 
learned authors of this work. 
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not discharge a surety for another and more substantial reason, 8s. 
that “ the surety can himself set the law in operation against the 134, IS 
debtor” (/>). In a recent Privy Council case ( q ) the reasoning 
of the majority of the High Courts has been preferred by their 
Lordships and the point, therefore, may now be regarded as settled. 

In the case of parties to a negotiable instrument their rights 
and liabilities are governed by the Negotiable Instruments Act. 
Accordingly the omission on the part of an indorsee of a hundi 
to sue the acceptor within the period of limitation does not dis- 
charge the drawer where the suit has been instituted as against 
him in time (r). 

In the case of an agreement being void because of the dis- 
ability of one of the parties thereto to enter into it, the surety 
would be held liable as a principal (j). 

1 35 . A contract between the creditor and the 
principal debtor, by which the creditor 
makes a composition with, or promises 
to give time to, or not to sue, the prin- 
cipal debtor discharges the surety, un- 
less the surety assents to such contract. 

Contract to give time to principal debtor. — The leading 
English cases have already been cited under the preceding section. 

The earliest decision, one commonly referred to in modern books, 
dates from 1795 ( t ). The general principle was thus stated: “ It 
is the clearest and most evident equity not to carry on any trans- 
action without the privity of him who must necessarily have a con- 
cern in any transaction with the principal debtor. You cannot 
keep him bound and transact his affairs (for they are as much 
his as your own) without consulting him/’ 

A nominal giving of time may have the effect, in substance, 
of accelerating the creditor's remedy, as where, having com- 
menced an action against the principal debtor, the creditor took a 
recorded acknowledgment of the debt, and undertook not to en- 
force it before a certain day, which, however, was earlier than 
the time at which he could have obtained judgment in the action 
in the or&nary course. In such a case the surety, being mani- 
festly not prejudiced, is not discharged (u). 


Discharge of surety 
when creditor com- 
pounds with, gives 
time to, or agrees not 
to sue principal deb- 
tor. 


(p) Per Lindley L.J., Carter v. 
White (1883) 25 Ch.D. 666, at p. 
672. There seems to be no direct 
decision. 

(q) Mahant Singh v. U B a Vi 
(1939) 66 I. A. 198; 41 Bom.L.R. 
742; 181 I.C. 1; A.I.R. 1939 P.C. 
110 . 

(r) Jambu Ramaswmny v. Sun- 


dararaja (1902) 26 Mad. 239. 

( s ) See Kashiba v. Shripat (1894) 
19 Bom. 697, and the English cases 
cited there. 

(0 Rees v. Berrington , 2 Ves. 
Jr. 540 ; 3 R.R. 3 (Lord Lough- 
borough) . 

(«) Hulme v. Coles (1827) 2 
Sim. 12; 29 R.R. 52. Similarly the 
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m a contract whereby the creditor promises to give time to the 
principal debtor must be distinguished from an unconditional con- 
tract not to sue him. In the former case, the remedy of the creditor 
is merely suspended until the determination of the fixed period; 
in the latter case the principal debtor is completely released from 
his obligation so as to entitle the surety to a discharge under s. 134, 
apart from the specific provisions of this section. In either case, 
the mere formation of the contract is sufficient to operate as a 
discharge of the^urety irrespective of any forbearance that may 
be exercised unddr it. The reason of this rule appears to be that 
a surety has a right, immediately on the debt becoming due, to 
insist upon proceedings being at once taken by the creditor against^ 
the principal debtor, and any contract that would prevent the creditor 
from suing him would be inconsistent with that right (s. 139) (z>). 
But the contract must be a binding one supported by consideration ; 
forbearance to sue, therefore, exercised in pursuance of an agree- 
ment without consideration, would not discharge the surety, as it 
does not amount to anything more than “ mere forbearance ” 
within the meaning of s. 137 (w). A consent decree, made with- 
out the surety's consent,- for payment by instalments of the sum 
due from the principal debtor discharges the surety (jtr). It is 
not necessary that the contract should be express: a tacit or implied 
contract inferred from the acts of the parties is equally binding 
a$ an express one. - Thus the acceptance of interest in advance by 
a creditor operates as a general rule as an agreement to give time 
to the principal debtor and consequently as a discharge to the surety ; 
for the creditor is in that event precluded from suing the principal 
until the time covered by the payment in advance has expired (y). 
But the surety will not be discharged if he consents to the contract. 


surety is not discharged by the cre- 
ditor's innocent acceptance fiom the 
principal debtor of a payment which 
is in fact a fraudulent preference* 
Petty v. Cooke (1871) L. R 6 Q 
B. 790. The mere fact of striking 
a balance between the creditor and 
the principal debtor so as to decide 
what is due was held not to discharge 
the surety * Devi Das v Sant Sinoh 
Mohan AIR. 1931 Lah. 627; 133 
IX. 652. 

( v ) See Protab Chunder v. Gottr 
Chunder (1878) 4 Cal. 132, at p. 
134. 

(w) Dawodar Das v. Muhammad 
Husain (1900) 22 All. 351; Maha - 
raj Bahadur Sing v. Basunta Ku- 
mar (1913) 17 C.W.N. 695, at pp. 
497-8; T N S. Firm v. Moham- 
mad Hussam A.I.R. 1933 Mad, 
756 ; 65 Mad.LJ. 458; 146 LC 608, 


Sane pat Co-operative Sanely v. 
KapunLal (1934) 16 Lah 583;“ 157 1, 
C 124; AIR. 1936 Lah, 305. 

(jr) National Coal Co \. Kshitish 
Bose & Co (1926) 30 C. W. N. 
540, 95 LC. 409; A.I.R. 1926 Cal. 
818 (the head note in this report is 
misleading; it is clear that the judg- 
ment was based on the fact that 
paymeht by instalments jgave time to 
the debtor) . 

( y ) Kah Prasanna v. Ambica 
Charan (1872) 9 B.L.R. 261; Pro- 
tab Chunder v. Cour Chunder, su- 
pra ; G our chandra v. Protapchandra 
(1880) 6 Cal. 241, where it was 
found that the surety consented to 
advance interest being taken. See 
also Punchanun Gkose v. Daly 
(1875) 15 B.L.R. 331, and the ob- 
servations of Phear J, at p. 338. 
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Stach consent may be a general one, and it has been held by the g» i£Z 
Privy Council that a stipulation between a creditor, principal 
-debtor, and a surety that the surety should not be released by any 
dealings between the creditor and the principal debtor, followed by 
a contract to give time to the principal debtor, does not discharge 
the surety (a). 

* It has been said that in an ordinary surety bond under s. 55 (4), 

Civil Procedure Code, the principal creditor is not the decree-holder, 
but the Court, and it is really in the discretidgr of the Court to 
enforce the bond or not (a) ; and where a surety bond was executed 
for allowing execution of the decree pending appeal and the appeal 
was compromised in such a manner as to give the principal debtor 
time to pay the amount due by him, the surety was discharged (6), 

In other similar cases the Court has enforced the bond (c). 

Although the sections of the Act do not in terms apply to security 
bonds given to a Court, it has been held, and it would seem rightly, - 
that the general principles underlying the law of suretyship ought 
to be applied to such cases ( d ). 

Where surety not personally liable. — The general rule 
that a surety is discharged if any material alteration is made in 
the contract between the creditor and the principal debtor without 
reference to the surety applies to a surety who is under no personal 
liability but has merely deposited documents by way of security (c). 

Composition. — Where a person became surety for such 
decretal amount as might be passed against the defendant and a 
bona fide decree by compromise was passed against the defendant, 
it was held that the surety was not discharged, the question in each 
case being one of the construction of the surety’s contract (/), 
even though its effect was to extend the time and the privileges 
available to the creditor; for it conferred no benefit on the principal 


{s) Hodges v. Delhi and TLondon 
Bank , Ltd , (1900) 27 I. A. 168, at 
p. 177; 23 All. 137. 

(a) Dhari Mai v. Kanshi Rant , 
100 IX. 762; A.I.R. 1927 Lah. 
336. 

(b) Atmadana v. Kommmal 
<1933) 56 Mad. 625; 141 I.C. 852; 
A.I.R. 1933 Mad. 309. 

( c ) Jang Bahadur v. Basdeo Singh 
<1936) All.L.J. 860; 164 I.C. 248; 
A.I.R. 1936 All 549* Secus , in 
Appunni Nair v. Isac Mackadan 
(1920) 43 Mad. 272; 53 I.C. 367. 

(4) Parmti Bai v. Vinayak Bal~ 
trnit (1938) Bom. 794; 40 Bom.L. 
R, 989; 179 I.C. 258; A.I.R. 1939 
Bom. 23; Mohammad Batman v. 
59 * 


Khadija Sultan A. I. R. 1938 Lah. 
472. Cf. Mahammed Sheriff v. 
Hussain G house A.I.R. 1939 Mad. 
933; (1939) 2 Mad.L.J. 816. 

(e) Smith v. Wood { 1929 J 1 Ch. 
14; Jagjivandas v. King Hamilton & 
Co. (1931) 55 Bom. 677; 134 IX. 
545; A.I.R. 1931 Bom. 337. 

(/) Haji Ahmed v. Maruti Ramji 
(1931) 55 Bom. 97; 32 Bom.L.R. 
1394; 128 T.C. 903; A.I.R. 1931 
Bom. 55; Mahotnedalli lbrahimji v. 
Lakshmibai Anand Palande A.I.R. 
1930 Bom. 122; 324 IX. 22 7 \ Nur- 
sing Makton v. Nirpat Singh (1932) 
11 Pat. 590; 140 I.C. 564; A.I.R. 
1932 Pat. 313. 
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Bs. debtor. The case is only briefly reported and it is not dear why 
138, 136. the striking of the balance in an open mutual and current account 
could ■ex tend the time, since time presumably had not begun to run. 
If the surety has paid part of the debt before the composition, he 
is as to that part not a surety but a principal creditor and cannot 
recover it under this section (g). 

Contrary agreement. — The operation of the rule as to giving 
time to the principal debtor may be excluded by express agreement. 
If the instrument creating the debt and the suretyship declares that 
the surety or sureties shall be taken, as between themselves and 
the creditor, to be principal debtors, and shall not be released by 
reason of time being given, or of any other forbearance, act, or 
omission of the creditor which, but for this provision, would dis- 
charge the sureties, then any defence on these grounds is effectually 
barred, and it is Unnecessary to consider whether the facts would 
otherwise raise it. ( h ). 

136 . Where a contract to give 
time to the principal debtor is made by 
the creditor with a third person, and not 
■vtfith the principal debtor, the surety is 
not discharged. 

Illustration. 

C., the holder of an overdue bill of exchange drawn by A. as surety 
for B., and accepted by B., contracts with M. to give time to B. A. is not 
discharged. 


Surety not dis- 
charged when agree- 
ment made with third 
person to give time 
to principal debtor. 


“ It is clear that when the creditor enters into a binding con- 
tract with the principal debtor to give him time without the assent 
of the sureties, and without reserving his remedy against the 
sureties, such giving of time discharges the sureties. . . . But, to 
produce this result, two things are necessary. There must be a 
binding contract to give time, capable of being enforced; and the 
contract must be with the principal debtor. If merely made with 
a third party it will not do, as was decided in Fraser v. Jordan (»), 
where in an action by the holder against the drawer of a bill of 
exchange it was held to be no defence to the drawer that the holder 
had, without the drawer's consent, made a binding contract with 
a third party to give time to the acceptor, in consideration of an 
undertaking by the third party to see the bill paid (/).” 


(g) Bombay Co., Ltd. v. Official 
Assignee (1921) 44 Mad. 381; 63 
I.C. 173. 

(h) Greenwood v. Francis {1899] 
1 Q.B. S12, C.A. ; Krishnaswami 


v. Travancore National Bank (1940) 
Mad. 75 7; A.I.R. 1940 Mad. 437. 
<*) 8 E. & B. 303; 112 R.R. 5 72, 
O') Clarke v. Bisley (1889) 41 Ch. 
D. 422, at p. 434, per North J. 
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1 37 « Mere forbearance on the part of the creditor 8. 137. 
to sue the principal debtor or to enforce 

anS'ti^sue doc^not ^ other reme <ty against him does not, 
discharge surety. in the absence of any provision in the 
guarantee to the contrary, discharge 

the surety. 

Illustration. 

B. owes to C. a debt guaranteed by A. The debt becomes payable, 

C. does not sue B. for a year after the debt has become payable.. A. is 
not discharged from his suretyship. 

w Mere forbearance.” — “If you agree with the principal to 
give him time, it is contrary to that agreement that you should sue 
the surety, because if you sue the surety you immediately turn him 
upon the principal, and therefore your act breaks the agreement 
into which you have entered with the principal.” But this applies 
only where there is a binding agreement. u It is not simply neg- 
lecting to sue the principal which would have any effect upon the 
surety, but there must be a positive agreement with the principal 
that the creditor will postpone the suing of him to a subsequent 
period” (It). 

S. 135 deals with the case in which a surety is discharged by 
a contract between the creditor and the principal debtor, entered 
into without the surety's consent, to give time to, or not to sue, 
the principal debtor. This section deals with the case of “ mere 
forbearance” to sue, as distinguished from forbearance springing 
from a contract (/), and provides that the surety shall not be dis- 
charged in such a case. Now the forbearance to sue, which does 
not arise from a contractual obligation, may be exercised for a 
period short of the period of limitation prescribed for the suit, or 
it may continue until the expiration of the limitation period. The 
illustration fb the section affords an instance of the former case, 
the limitation period for the suit being three years, and the for- 
bearance exercised only for a year. The surety is not discharged 
i n such a case, and it is equally clear that he would not be discharged 
even if the forbearance continued for a longer period, provided it 
fell short of the period of limitation. It seems, moreover, accord- 
ing to the weight of decision and English opinion, that it makes no 
difference if the forbearance continues until the period of Kmi- 
tation has elapsed (see commentaries on s. 134, above). 

(k) Oriental Financial Corpora - the agreement to give time being with* 
tim v. Overend , Gurney & Co . out consideration, the case was not 
(1871) L.R, 7 Ch, 142, af p, 150 „ one of contract to give time to the 
(Lord ^Hatherley) . principal debtor, but of u mere for- 

ranee ” within the meaning of 
section) ; Kami Prosad v. Jotm- 
Kumar (1909) 36 Cal. 626. 


W tia$armat v. Knshnanw bea 
(1881) 5 Bom. 647, 651; Damodar the 
tbs v. Muhammad Husam (1900) dra 
& 351 (where It was held that, 
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138 . Where there are co-sureties, a release by 
the creditor of one of them does not 
Release of one co- discharge the others ; neither does it 
charge others. free the surety so released from his 

. responsibility to the other sureties. 

Release of one of several sureties. — This section is a neces- 
sary consequence of the principle laid down in s. 44, and must be 
taken as a deliberate extension of a rulf which in the common law 
is limited to the case of co-sureties contracting severally and not 
jointly. Only where co-sureties have contracted jointly — that is, 
where the joint suretyship of the others was part of the considera- 
tion for the contract of each — does a release of one of them by the 
creditor discharge the others ( m ). “The release of a surety dis- 
charges a joint co-surety, but not a co-surety severally bound” (»). 

The present section appears to abolish this distinction. 

138 . If the creditor does any act which is incon- 
sistent with the rights of the surety, or 
Discharge of surety orn it s to do any act which his duty to 

by creditor’s act or J . . . , / , 

omission impairing the surety requires him to do, and the 
medy^' S evcn,ual Te ' eventual remedy of the surety himself 
against the principal debtor is thereby 
impaired, the surety is discharged (o). 

Illustrations . 

(a) B. contracts to build a ship for C. for a given sum, to be paid by 
instalments as the work reaches certain stages. A. becomes surety to C. 
for B.’s due performance of the contract. G, without the knowledge of 
A., repays to B. the last two instalments. A. is discharged by this pre- 
payment. Calvert v. London Dock Co. (1837) 2 Keen, 638; 44 R. R. 
300, with immaterial variation of facts.] 

(b) C. lends money to B. on the security of a joint and several pro- 
missory note made in C’s favour by B., and by A. as surety for B., to- 
gether with a bill of sale of B/s furniture, which gives power to C. to 
sell the furniture, and apply the proceeds in discharge of the note. Subse- 
quently, C. sells the furniture, but, owing to his misconduct and wilful negli- 
gence, only a small price is realised. A, is discharged from liability on the 
note, f Perhaps suggested by Watson v. AUcock (1853 ) 4 D.M.G, 242, 
where the creditor by negligence lost the benefit of an additional remedy 
against the principal debtor.] 

(c) A. puts M. as apprentice to B,, and gives a guarantee to B. for 
M,*s fidelity. B. promises on his part that he will, at least once a month, 


(m) Ward v. National Bank of 
New Zealmd (1883) 8 App. Ca. 
755, at pp. 764, 765. There is some 
apparent conflict in earlier English 
authorities; it would be useless to 
discuss this here. 


(«) Leake, 8th ed. t p f 716. Cp» 
Ex parte Good (1877) 5 Ch.D. 46. 

(o) Cp. s. 133, above. A certain 
number of cases may equally well 
be considered as falling tvithin either 
section. 
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see M. malop up the cash. B. omits to see this done, as promised, and M. 
embezzles, A. is not liable to B» on his guarantee. 

Act or omission of creditor tending to impair surety's 
remedy.— The language of his section appears to be derived from 
a statement of the law in Story's Equity Jurisprudence, s. 325, 
adopted by the Court of Exchequer in 1860 ( p ). 

Observe that the injurious quality to be considered is tendency 
to dimmish the surety's remedy or increase his liability. Trans- 
actions having an immediate tendency to cause or permit the princi* 
pat debtor to make default are only one species of those to ^hich 
the surety may object. “ In almost every case where the surety 
has been released, either in consequence of time being given to the t 
principal debtor, or of a compromise being made with him, it has 
been contended that what was done was beneficient to the surety, 
and the answer has always been that the surety himself was the 
proper judge of that, and that no arrangement different from that 
contained in his contract is to be forced upon him ; and bearing in 
mind that the surety, if he pays the debt, ought to have the benefit 
of all the securities possessed by the creditor, the question always 
is whether what has been done lessens that security" ( q ). 

But mere passive acquiescence by the creditor in irregularities 
on the part of the principal debtor such as laxity in the time and 
manner of rendering accounts by a collector of public moneys whose 
fidelity is guaranteed, will not of itself discharge the surety ( r ). 

Neither is the surety discharged from liability for the princi- 
pal debtor's default in a manner within the terms of the guarantee, 
because that default would not have happened if the creditor had 
exercised all the powers of superintending the performance of the 
debtor's duty which he could have exercised consistently with the 
contract. The employer of a servant whose due performance of 
work is guaranteed does not contract with the surety that he will 
use the, utmost diligence in checking the servant’s work (s)> “ A 
surety cannot claim to be discharged on the ground that his posi- 
tion has been altered by the conduct of the person with whom he 
has contracted where that conduct has been caused by a fraudu- 
lent act or omission against which the surety by the contract of 
suretyship has guaranteed the employer" ( t ). 


(P) Watts v. Shuttleworth, 5 H. 
& N, 235 ; 7 H, & N. 353; 120 R. 
R. 559; 126 R.R. 471. 

($) Lord Langdale, Calvert v. 
London Dock Co,, 2 Keen*, at p. 644; 
44 R.R. at p* 304. 

(r) Mayor of Durham v. Fowler 
(1889) 22 Q.JB.D, 394; Sonepat 

Co-operative Society v. Kapuri Lai 
(1936) 16 Lah. 5$3; 157 IX. 124; 
A.I.R, 1936 Lah, 305. 


(s) Mayor of Kwgston-upbn-Hull 
v. Harding [1892] 2 Q.R, 494, C. 
A. (Subject of guarantee was due 
performance of contract for public 
works. The work was scamped, and 
the defects fraudulently concealed 
from the town council's engineer 
and his deputy). 

(0 Bowen LJ. {18921 2 Q.B. at 
p, 504. 
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I. But if the employer of a servant whose fidelity has been guar- 

140 . anteed continues to employ him after a proved act of dishonesty, 
the surety, is discharged (m). 

Act or omission impairing surety's eventual remedy.— 
The case in which a party is discharged by an act or omission of 
the creditor, of which the legal consequence is the discharge of the 
principal debtor, has been dealt with in s. 134, above. Under the 
present section a surety will be discharged by acts or (subject to 
the caution above given) omissions of the creditor specified therein 
which, though not having the legal consequence of discharging the 
principal, impair the eventual remedy of the surety against him (t>). 

Where the liability of a surety guaranteeing payment by a 
judgment debtor of the amount of a decree by instalments was 
expressly made dependent on the execution of the decree by the 
decree-holder on the occurrence of a single default, it was held 
that the omission to execute the decree on the happening of the 
default until execution had become time-barred discharged the surety 
under the provisions of this section (w). The decision was based 
on the ground that the decree-holder owed a duty to the surety 
under the terms of the guarantee, and that the failure to perform 
that duty until the decree 'became defunct by lapse of time must 
necessarily have impaired the “ eventual remedy ” of the surety 
against the judgment debtor. 

As to negotiable instruments, it is specially provided by the 
Negotiable Instruments Act, 1881, s. 40, that “when the holder 
of a negotiable instrument, without the consent of the indorser, 
destroys or impairs the indorser’s remedy against a prior party, 
the indorser is discharged from liability to the holder to the same 
extent as if the instrument had been paid at maturity.” 

140 . Where a guaranteed debt has become due, 
or default of the principal debtor to 
Rights of surety on p er f orm a guaranteed duty has taken 

payment or periorm- . . 

ance. • place, the surety, upon payment or per- 

formance of all that he is liable for, is 
# 

34. 

(w) Hazari v. Chunni Lai (1886) 
8 All. 259. The case resembles, on 
this point, Watson v. Allcock , noted 
on illustration (b) to s. 139, above. 
See for a case where the special 
provisions of a Provincial Debt Con- 
ciliation Act affected the surety's 
rights, Babu Rao v. Babu Mamklal 
A.I.R, 1938 Nag. 413; 176 I,C. 
686 . 


(«) Phillips v. Foxall L.R. 7 Q. 
B. 666, see notes on s. 130, “Future 
transactions," above. 

(t>) See pogose v. The Bank of 
Bengal (1877) 3 Cal. 174, where it 
was held that a deed of trust for 
the benefit of creditors did not im- 
pair the “eventual remedy” of the 
surety against the principal debtor. 
Ghuznavi v. National Bank of India 
(1916) 20 C.W.N. 562; 33 IX. 
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invested with all the rights which the creditor had against g # 149, 
the principal. debtor (#). 

This section lays down a general principle of which the most 
important practical application is to be found in s. 141. It seems 
that the intention of the Act is to keep alive for the surety’s benefit 
any right of the creditor, under a security or otherwise, which would 
otherwise have been extinguished at law by the payment of the 
debt or performance of the duty. Such an intention, at any rate, 
is more elaborately expressed by the English Mercantile Law 
Amendment Act, 1856 (19 & 20 Viet. c. 97, s. 5), with which the 
framers of the present Act were undoubtedly acquainted. English 
Courts of Equity had seen their way to put the surety in the credi- 
tor’s place for the purpose of using all existing securities and 
remedies, but not to revive or save for the surety’s benefit securities 
which, on payment of the debt, ceased to exist by operation of law. 

The practical importance of this exception or limitation, while it 
lasted, was bound up with technical rules as to the preference of 
“speciality” over simple contract debts which have now largely 
ceased to be operative in England, and were never introduced in 
British India. 

Early in the nineteenth century the rule was expounded in an 
argument of Sir Samuel Romilly’s which, like another and better 
known one of the same learned counsel (y), has attained the very 
rare honour of being made authoritative by the approval of the 
Court : “ The whole doctrine of principal and surety, with all its 
consequences of contribution, etc. (z) rests upon the established 
principles of a Court of Equity, not upon contract, except as it may 
be so represented upon the implied knowledge of those principles* 

There is no express contract for contribution, the bonds generally, 
if not universally, being joint and several, creating several obligations 
by each. . . . [The general reason of the equitable doctrines 
is] that a surety is to be entitled to every remedy which the creditor 
has against the principal debtor; to enforce every security and all 
means of payment; to stand in the place of the creditor, not only 
through the medium of contract, but even by means of securities 
entered into without the knowledge of the surety, having a right to 
have those securities transferred to him, though there was no stipu- 
lation for that, and to avail himself of all those securities against 
the debtor. This right of a surety also stands not upon contract, 
but upon a principle of natural justice” (a). 

(x) For example, the right to lien as against the buyer: Imperial 
stop m traogit, and, in an appropriate Bank v. London and St Katherine 
case, seller's lien. Where, fey the Docks Co. (1877) 5 Ch* D. 195* 
custom* of trade, a broker who buys (y) In Huguenin v. Base ley 

for an undisclosed principal is liable (1807) 14 Ves. 273 ; 9 R.R, 148, 
to the seller of the goods for the See notes on s* 16, above, 
buyer’s default, and has himself paid ( 2 ) See ss. 146, 147, below, 
the seller, he is entitled to the seller's (a) Craytkorne v. Swinburne 
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|lt 140. On the same foundation stands the right of the surety who has 
paid the debt, or the portion of it which he guaranteed, to stand 
in the creditor's place in the administration of the debtor's estate. 
The principle is undoubted, and the only difficulty is to be sure 
whether the surety has really guaranteed only a certain part 
of the debt, or is surety for the whole, but with a limit of liability 
(see notes on s. 128, above). 

“ When a surety is only a surety for a part of the debt, and 
has paid that part of the debt, he is entitled to receive the dividend 
which the principal debtor pays in respect of that sum which the 
surety has discharged" (b). In such a case it may be said that 
“the right “of the surety arises merely by payment of the part, 
because that part, as between him and the principal creditor, is the 
whole." But a surety who has become such, though with limited 
liability, in respect of the entire debt, has no rights by way of 
subrogation or in preference to the creditor until the creditor is 
fully paid (c). 

Moreover, the benefit of this principle is extended to persons 
who, though not actually sureties, are in an analogous position. 
The indorser of a bill of exchange “ is primarily liable as principal 
on the bill, and is not strictly a surety for the acceptor " ; but “ he 
has this in common with a surety for the acceptor, that " after 
notice of dishonour “ he is entitled to the benefit of all payments 
made by the acceptor, and is entitled, on paying the holder, to be put 
in a situation to have a right to sue the acceptor" ( d ). 

A surety (or person in a similar position) who has paid his 
principal's debt is entitled, in the practice of the English Courts, to 
the same rate of interest as a stranger who has made advances (c). 

See as to the right of a payer of a bill of exchange for the 
honour of any party liable upon it the provisions of the Negotiable 
Instruments Act, 1881, s. 114. 


(1890) 14 Ves. 160; 9 R.R. 264; 
and see Lord Eldon’s judgment, 14 
Ves. 169 9 R.R. 270; Rajagopala 
Iyer v. Kamachmdra Iyer A. I. R. 
1942 Mad. 628. Cp. Rrishnasami 
Pat tar v. Gopala Krishna Reddiar, 
99 I.C. 676; A.I.R. 1927 Mad. 421. 

(b) Gray v. Seek ham (1872) L> 
R. 7 Ch. 680, 683, per Mellish L.J. 

(c) Re Sass [1896] 2 Q.B. 12, IS; 
he becomes only a creditor of the 
principal debtor for what he has 
paid: Darbari Lai v. Makbub AH 
Mian (1927) 49 All. 640; 101 I.C. 
513; A.I.R. 1927 All. 538. 

(d) Duncan Fox & Co. v. North 


and South Wales Bank (1880) 6App* 
Cas. 1, 18, per Lord Blackburn . A 
was surety for B. for a liquor shop 
license and deposited cash security 
with Government. B. then took C. 
as a partner in the business. They 
having failed to pay the license fee, 
Government recovered it from the 
cash security. It was held that A. 
could recover the amomtf from both 
B. and C. as both had benefited: 
Pheku Ram v. Ganga Prasaffi A.I.R. 
1938 All. 206; (1938) All.LJ. 223; 
174 I.C. 900. 

(e) Re Beulah Park Estate 
(1872) L.R. 15 Eq. 43. 
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V J 

141. A surety is entitled to the benefit of every 8. Ml 
security which the creditor has against 
Surety’s right to the principal debtor at the time when 
securities! cre lt0r * the contract of suretyship is entered 
into, whether the surety knows of the 
existence of such security or not ; and, if the creditor loses, 
or, without the consent of the surety, parts with such 
security, the surety is discharged to the extent of the value 
of the security (/). 

Illustrations . 

(a) C. advances to B., his tenant, 2,000 rupees on the guarantee of A. 

C. has afeo a further security for 2,000 rupees by a mortgage of B.'s 
furniture. C. cancels the mortgage. B. becomes insolvent, and C. sues A. 
on his guarantee. A. is discharged from liability to the amount of the 
value of the furniture. [Cp. Pearl v. Deacon (1857) 1 De G. & J. 461, 
where the creditor, being also the debtor’s lessor, destroyed the security on 
the furniture by distraining for rent (which in English law is a paramount 
right).] 

(b) C., a, creditor, whose advance to B. is secured by a decree, re- 
ceives also a guarantee for that advance from A. C. afterwards takes B.’s 
goods in execution under the decree, and then, without the knowledge of 
A., withdraws the execution. A. is discharged, f May hew v. Crickett 
(1818) 2 Sw. 185; 19 R.R. 57.]' 

(c) A., as surety for B., makes a bond jointly with B. to C., to secure! 
a loan from C. to B. Afterwards C. obtains from B. a further security L 
for the same debt. Subsequently, C. gives up the further security. A. is J 
not discharged. [The modern doctrine of English equity is contra ; see/ 
below, J 

Surety’s right to benefit of securities. — “ As a surety, on 
payment of the debt, is entitled to all the securities of the creditor, 
whether he is aware of their existence or not, even though they 
were given after the contract of , if the creditor who 

has, or ou^ht to have had, them in his full possession or power 
loses Jhem or permits them to get into the possession of the debtor, 
or does not make them effectual by giving proper notice, the surety 
to the extent of such security will be discharged. A surety, more- 
over, will be released, if the creditor, by reason of what he has 
done, cannot, on payment by the surety, give him the securities 
in exactly the same condition as they formerly stood in his 
hands” (h). 

“The surety in effect bargains that the securities which the 
creditor takes -shall be for him, if and when he shall be called upon 

(f) s, 136, above. (1795) in 2 Wh. & T. L. C. as ap- 

(g) See Judgment of Hall V.-C., proved by Hannen, J., Wulff v. 

In Forbes v. Jackson (1882) 19 Ch. lay (1872) L.R. 7 Q.B. 756, 764; 

615, 619. as to the last point, Pledge v. Buss 

(k) Notes to Pees v. B erring ion (1860) Johns. 663. 

60 
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14J t to make any payment ” (i), or if a settlement of accounts is other- 
- wise required, e.g. } if the surety brings a redemption suit in respect 
of a security given by him (/). The creditors however, is not) 
bound to use extraordinary, or, it would seem, any, diligence about 
pressing or retaining a security which is in fact worthless (4). 

It will be seen that the present section, by limiting the surety's 
right to securities held by the creditor at the date of his becoming 
surety, has adopted a view which was still not wholly abandoned 
in England when the Act was framed (/), but which has for a 
good many years been treated as untenable. One cannot help 
suspecting that this is not deliberate policy, but merely codification 
of equity somewhat out of date. 

The rule is not confined to securities in any technical sense. 
A surety is entitled to the benefit of the principal debtor's set-off 
against the creditor, if it arises out of the same transaction; this 
follows from the surety's right to be indemnified by his principal, 
combined with the equitable maxim of avoiding circuity of 
action ( m ). 

The High Court of Bombay has cited the reason of the present 
rule as laid down by Turner V.-C. («) : “ I take it to be, because 
as between the principal and surety, the principal is under an obli- 
gation to indemnify the surety [see s. 145, below] ; and it is, as I 
conceive, from this obligation that the right of the surety to the 
benefit of securities held by the creditor is derived.” 

u To the extent of the value of the security." — Where a 
creditor sued the principal debtor and the surety on a mortgage 
bond, and in "his plaint formally relinquished his claim against part 
of the mortgaged property which was worth the amount guaranteed 
by the surety, it was held that the surety was discharged ( o ) 


(t) See judgment of Hall V.-C., 
in Forbes v. Jackson, supra, note 
($ 0 * 

(/) Dixon v. Steel [1901] 2 Ch. 
602 (surety, who had not been called 
on for payment, entitled to be cre- 
dited in account with proceeds of 
security given^by principal debtor). 
"It certainly is not the law that a 
surety has no rights until he pays 
the debt due from his principal ” : 
(1901] 2 Ch. p. 607. 

( k ) Rainbow v. Juggins (1880) 
5 Q.B.D. 422 (a policy on the deb- 
tor’s life which had lapsed by non- 
payment of premiums). 

(/) Blackburn J. seems to have 
thought the point doubtful in 1876. 
See Polak v. Everett, (1876) 1 Q.B. 


D. 669, at p. 676. We do not be- 
lieve he would have found many 
equity lawyers to share his doubt: 
see Pearl v. Deacon (1857) 1 t)e G. 

6 J. 461; 116 R.R. 89. 

(nt) Bechervaise v. Lewis (1872) 
L.R. 7 C.P. 372. 

(n) Yonge v. Reynell (1852) 9 
Hare, at pp. 818, 819; Goverdhandae 
v. Bank of Bengal (1890) 15 Bom. 
48, 63. The facts of the case in 
Hare were complicated by fraud, and 
are not thought useful for any pur- 
pose of illustration. Cp. Sir S. 
Romiliy’s argument in Cray t home v. 
Swinburne, on s. 140, above* 

( o ) Narayan v. Ganesh (1870) 

7 B.H.C.A.C. 118. 
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When surety becomes entitled to benefit of creditor^ Ss. 
securities. — Under s. 140, a surety is invested with the rights, oi the 141, 1 
creditor as against the principal debtor upon payment or perform- 
ance of all that he is liable for. The words last italicised are not 
repeated in the present section. The Act does not lay dJfcm at 
what point of time the surety is entitled to have the creditor's 
securities made over to him wholly or in part, whether it is when 
the debt of the creditor is paid off, or when the surety pays the 
amount of his guarantee. The point arose in Goverdhandas v. 

Bank of Bengal (p), where it was held that a surety was not 
entitled to the benefit of a portion of the creditor’s securities until 
the whole of the debt due to the creditor was paid off. In that case 
a surety who had guaranteed an aliquot and defined portion of a 
past due debt secured by a mortgage claimed to be entitled, on pay- 
ment by him of the portion of the debt whidh he had guaranteed, 
to share in the mortgage in proportion to the amount of the debt 
which he had guaranteed and paid before the mortgagee had been 
paid the full amount of his mortgage debt. Farran J., in rejecting 
the surety’s claim said: “ It seems to me to be a strange doctrine 
that a creditor not fully secured by a mortgage who obtains the 
benefit of a surety for part of his mortgage debt in order to further 
secure himself by that very act is deprived of portion of the security 
the inadequacy of which was a reason for demanding the surety; 
or that a person advancing say Rs. 10,000 on a mortgage which is I 
valued only at Rs. 5,000 and has Rs. 5,000 of his advance guaranteed | 
by a surety, is only in reality secured to the extent of Rs. 7,500 by 
reason of the surety’s right to claim the benefit of half the mortgage 
security on paying his half of the debt. To hold so would, I think, 
defeat the intention of the parties to such a transaction. A principle 
of equity is seldom adopted which has that effect. If such were 
the result of s. 141 of the 'Contract Act, I should expect to find the 
wording of s. 140 repeated in s. 141. The striking difference in 
the language of the two sections is a strong argument against the 
plaintiff’s contention ” ( q ). 

Joint promisors. — Joint promisors are not sureties under 
s. 126, and s, 141 has therefore no application if one of two joint 
promisors pays the entire debt (r). 

142 . Any guarantee which has been obtained by 
means of misrepresentation made by 
Guarantee obtained the creditor, os» with his knowledge and 
invalid. assent, concerning a material part of 

the transaction, is invalid. 


(/>) (1890) 15 Bom. 48. 949; 139 I.C, 562; A. I. R. 1933 

(g) Ibid, p. 64. Mad. 39, where the English autho- 

(r) V yravan Chettiar v. Official rities ate reviewed. 

Assignee, Madras (1933) 55 Mad. 
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* The, Ertglish authorities on the subject-matter of this and 
s. 143 will be dealt with together under that section. 

143. Any guarantee which 
Guarantee obtained the creditor has obtained by means of 
valid. keeping silence as to material circum- 

stance is. invalid. 

Illustrations , 

(a) Ay engages B. as clerk to collect money for him. B. fails to 
account for some of his receipts, and A , in consequence, calls upon him 
to furnish security for his duty accounting. C. gives his guarantee for 
B/s duly accounting. A. does not acquaint C. with B.’s previous conduct* 
B. afterwards makes default. The guarantee is invalid. [ Rail ton v. 
Mathews (1844) 10 CL & F. 934; 59 R.R. 308 (s),] 

(b) A. guarantees to C. payment for iron to be supplied by him to B. 
to the amount of 2,000 tons. B. and C. have privately agreed that B. 
should paj five rupees per ton beyond the market price, such excess to be 
applied in liquidation of an old debt. This agreement is concealed from 
’A. A. is not liable as a surety. [Ptdcock v. Bishop (1825) 3 B. & C* 
605 ; 27 R.R. 430.] 

Guarantee obtained by misrepresentation or concealment. 

— English law is settled that, although the contract of suretyship 
is “one in which there is no universal obligation to make dis- 
closure h — that is, it is not, like a contract of insurance, liable to 
be avoided by the mere non-disclosure of any .material fact what- 
ever— still the surety is entitled to know so much as will tell him 
what is the transaction for which he is making himself answerable; 
and he will be discharged if there is either active misrepresenta- 
tion of the matter by the creditor, or silence amounting in the cir- 
cumstances to misrepresentation. “ Very little said which ought 
not to have been said, and very little not said which ought to have 
been said, would be sufficient to prevent the contract being 
valid ” (0. 

* ‘ It is the duty of a party taking a guarantee to put the suret y 
in possession of all the facts likely to attect the degree! of his res- 

do. .sQ^_il,is,_ at"his periL ^ 7 A ' 

surety ou ght to hg acquainted with the wh ole contract en tered into 
with his principal ” ( u). 

Thus where a surety guarantees an agent’s existing and future 
liabilities in account with his employer, and the agent is in fact 
already indebted to the employer for more than the full amount of 
the guarantee and the stateqjents made about his position are calcu- 


(s) Ratlton v. Mathews followed* 
and the distinction between such in- 
trinsic circumstances as wejflfc here 
not disclosed, and extrinsic pnes 
such as a state of account, as in Ha- 
milton v. Watson , infra, note (a ), 
explained in L. G, O. Co, v. J/o/- 


loway [191 2] 2 K.B. 72, C.A. 

(0 Fry J., Davies v. London and 
Provincial Marine Insurance Co* 
(1878) 8 Ch.D. 469, 475. 

(«) Bayler J. and Littledale J.* 
Ptdcock v. Bishop , 27 R.R. at pp* 
433, 435* 
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lated to mislead, though not false in terms, this is evidence of S, 
material misrepresentation on the creditor's part (v). $ t 

But it is not every disclosure that a surety can require. Where 
a customer's credit with his bankers is guaranteed, the fact that the 
new credit is to be applied to paying off an existing debt of the 
customer to the bank is not such as need be disclosed. For this is 
nothing out of the ordinary course of business, but rather to be 
expected. The test is " whether there is anything that might not 
naturally be expected to take place between the parties who are 
concerned in the transaction, that is, whether there be a contract 
between the debtor and the creditor to the effect that his position 
shall be different from that which the surety might naturally 
expect" ( w ). The creditor's description of the transaction to be 
undertaken, if it makes no mention of any such circumstance, 
implies a representation that there is none (x). 

Accordingly the creditor is not bound to tell the surety that 
the intended guarantee is to be in substitution for a former one 
given by some one else (y). Where the solvency of a surety for 
a debt is guaranteed in turn, the terms of the loan as between 
the creditor and the original debtor are not material for the last- 
mentioned guarantor’s risk, and non-disclosure of them is no 
defence to an action on his guarantee (#)• 

To avoid a guarantee under this section it must be proved not 
only that there was silence as to a material circumstance, but that 
the guarantee was obtained by means of such silence (a). The 
meaning of the words u keeping silence " in this section was con- 
sidered by Sargent C.J. in a Bombay case ( b ). The expression “ keep- 
ing silence/’ said the learned Judge, “ clearly implies intentional 
concealment as distinguished from mere non-disclosure, which no 
doubt is of itself a fatal objection in insurance policies, and virtu- 
ally, we think, expresses what is laid down in North British Insu- 
rance Co, v. Lloyd ( c) f that the withholding must be fraudulent, 


(v) Lee v. Jones (1863) 17 CB. 
N.S. 482, Ex. Ch. A minority of 
the Court dissented strongly on the 
facts, holding that it was the debtor’s 
business to inform the sureties of 
his financial condition, and theirs to 
inquire of him rather than of his 
employers. Generally a surety is 
not the less bound though he may 
have acted on some misrepresenta- 
tion made by the. debtor : fyebendra 
Nath Dutt v. Adm.-Gen, of Bengal 
(1906) 33 Cal. 713, 756. 

(w) Hamilton v* Watson (1845) 
1% Cl. & F, 109, 119; 69 R,R. 58, 
65 (Lord Campbell) * 


( 4 .*) Lee v. Jones , note («/), above. 
Judgment of Blackburn J. 

(v) North Bntish Insurance Co . 
v. Lloyd (1854) 10 Ex. 523; 102 R. 
R. 686. 

(r) Seaton v. Burnand [19001 A. 
C. 135. * 

(a) Per Cur . in Secretary of State 
for India v. Nilamekam (1883) 6 
Mad. 406, 408. 

( b ) Balkriskna v. Bank of Bengal 
(1891)* 15 Bom. 585, 591. See also 
Delhi and London Bank v. Hunter 
(1871) 3 N.W.P. 264. 

(c) 10 Ex. 523, 532; 102 R. R* 
686, 694. 
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3s. which necessarily must be the case when a material circumstance 
-,144, is intentionally concealed/’ 

44 Material circumstance/’ — As to what amounts to this, 
further illustrations are afforded by the following cases : — 

1. A. becomes surety to a bank for B/s conduct as j khajemchi, whose 
duties are to examine, verify, and guarantee all native signatures or docu- 
ments for money. Before* his appointment as khafanckt B. held the office 
of an ordinary clerk in the bank, and it was arranged between B. and the 
bank that he should continue to fill that office also. The bank do not ac- 
quaint A. with this part of the agreement A. is liable as a surety ( d ). 

2. In the above case, after B. assumes the office of khajanchi, the bank 

discovers that the names on certain bills discounted with them are forged,, 
and they make a claim upon B., but B. repudiates his liability. The 
bank do not apguaint A. with this fact, and B. is allowed to continue in 
his office, and Subsequently makes defalcations. A. is liable as a surety* 
for it could not have been assumed that B. was infallible in detecting 
forgeries, and the guarantee could not be said to be founded on that 
assumption (e ) . ~ 

3. A. purchases an abkari farm from Government subject to his fur- 
nishing the required security for the due fulfilment of the conditions of the 
lease. A. fails to furnish the security, and the farm is resold at his risk 
and on his account at a loss of Rs. 4,000, for which he becomes liable. 
A. purchases the farm at the resale, and B, stands surety for the per- 
formance of the conditions of the lease. B. is not informed by Govern- 
ment of A/s liability for Rs. 4,000. B. is liable as a surety, the guar- 
antee not extending to the liability for Rs. 4,000 (/). 

The language of these two sections, 142 and 143, is not very 
well fitted t6 exclude doubts whether they go beyond the English 
authorities or not. S. 143 might be read so as to impose on the creditor 
an unqualified duty of giving the surety full information of all 
material facts. But the words “ obtained by means of keeping 
silence/’ coupled with the fact that the illustrations are both taken* 

' with no substantial change, from English decisions, appear to limit 
the operation of the section to cases of wilful concealment which 
in fact amounts to a misrepresentation of what the surety is 
undertaking. 

144 . Where a person gives a guarantee upon a 
contract that a creditor shall not act 
tract **tbat C creditor upon it until another person has joined 
sha» not acton it un- j n j t as co-surety, the guarantee is not 
valid if that other person does not join. 

A surety who “ entered into the obligation upon the under- 
standing and faith that another person would "also enter into it 


(d) Balkrishna v. Bank of Bengal 
(1891) IS Bom. 585, 

( e ) Ibid. 

(/) Secretary of State for India 
v. Nilamekam (1883) 6 Mad. 406, 
410. The surety bond in this case 
was executed before the Contract Act- 


came into force, and the Court stated 
that, whether s.’ 143 did or did not 
embody the rule of English law, the 
case was to be decided according to 
the principles of English law, and 
proceeded to decide the case accord- 
ingly. 
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. . , Ms a right in equity to be relieved on the ground that the 
instrument has not been executed by the intended co-surety** (g). 
Whether such a contract is to be inferred from the transaction as 
a whole is conceived (apart from the construction of any written 
document) to be purely a question of fact. The rule will not be 
extended to cases of joint and several obligation where the trans- 
action is not really a guarantee, though that word may be used, but 
a -primary undertaking (h). ^ ^ 

1 4§. In every contract of guarantee (there is an 
implied promise by the principal debtor 
indemnify surety!* to to indemnify the surety; and the surety 
is entitled to recover from thuft principal 
debtor whatever sum he has rightfully paid under the 
guarantee, but no sums which he has paid wrongfully. 

Illustrations. 


8s» 

144 , 1 *- 


(a) B, is indebted to C. and A. is surety for the debt. C. demands 
payment from A., and on his refusal sues him for the amount. A. de- 
fends the suit, having reasonable grounds for doing so, but is compelled 
to pay the amount of the debt with costs. He can recover from B. the 
amount paid by him for costs, as well as the principal debt 

(b) C. lends B. a sutn of money, and at the request of B., ac* 
cepts a bill of exchange drawn by B. upon A., to secure the amount. 
C., the holder of the bill, demands payment of it* from A., and, on A.'s 
refusal to pay, sues him upon the bill. A., not having reasonable grounds 
for so doing, defends the suit, and has to pay the amount of the bill and 
costs. He can recover from B. the amount of the bill, but not the sum 
paid for costs, as there was no real ground for defending the action. 

(c) A. guarantees to C., to the extent of 2,000 rupees, payment for 
rice to be supplied by C. to B. C. supplies to B. rice to a less amount 
than 2,000 rupees, but obtains from A. payment of the sum of 2,000 rupees 
in respect of the rice supplied. A. cannot recover from B. more than 
the price of the rice actually supplied. 


Surety’s right to idemnity. — The proposition “ that, as soon 
as his obligation to pay is become absolute, [a surety] has a right 
in equity to be exonerated by his principal ” (i) is treated through-^ 
out the English authorities as fundamental, and as fumishingp|e 
reason for several of the more specific rules (see notes on s. 141, 
above). It depends in turn on the more extensive principle laid 
down in s. 69 (ante). In the second clause of the section the words 
“ rightfully ” and “ wrongfully ” do not seem felicitous. There 
is nothing wrongful in paying money which one need not have paid, 
and for which therefore one cannot have a remedy over against 
the principal debtor. One would rather have expected “ reason- 
ed) Evans v, Bremridge (1856 ) 8 (A) Ex parte Harding (1879) 12 

D.M.G, 100, 109; UQ RJR. m t>er Ch.D, 557. 

Turner LJ, Bmm V* Cox, (») Bechervaise v. Lewis (1872) 
aotes on s. 133, afeove. L.R. 7 C.P. 372, 377. 
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145, ably ” and “ unreasonably.” Here, again, a wider rule is applied 
to the^special case of the contract of suretyship (/). Farther, it has 
long been settled in England that “ a surety is entitled to come ” 
to the Court “ to compel the principal debtor to pay what is due 
from him,” provided that an ascertained debt is actually due; and 
this relief is not limited, as at one time supposed, to cases where the 
creditor has refused to sue the principal debtor ( k ). 

It is not to be inferred from the language of this section tlfht 
the surety might not, in an appropriate case, be entitled to recover 
for special damages beyond the sum he has actually been compelled 
to pay. His right is not merely a right to stand in the creditor's 
place, but is founded on an independent equity (/). 

On thwther hand, the surety's only claim is to be fully indemni- 
fied. He cannot compound the debt for which he is liable, and 
then proceed as if he stood in the creditor’s place for the full 
amount. “ Where a surety gets rid of and discharges an obligation 
at a less sum than its full amount, he cannot, as against his prin- 
cipal, make himself a creditor for the whole amount; but can only 
claim, as against his principal, what he has actually paid in discharge 
of the common obligation ” (tn). 

" Whatever sum he has rightfully paid.” — This expression 
includes “not only* coin, but also property, of whatever kind, which 
is parted with in lieu of money, but not the mere incurring of# a 
pecuniary obligation of the creditor in lieu or discharge of the 
debt owing to him” ( n ). The giving, therefore, by the surety of 
a promissory note jointly with a third party as his surety, though 
accepted by the creditor as payment of the debt and not as a mere 
collateral security therefor, cannot be treated as payment as between 
the surety and the principal debtor ( o ). The reason is that, the 
principal debtor being bound to indemnify the surety, the cause of 
action cannot be merely the procuring by the surety of the principal 
debtor’s exoneration from liability to the creditor, but must also 
include the surety being himself damnified ( p ) ; and the surety 
cannot be said to be damnified unless the payment is actually made. 


%j) See Agius v. G, W, Colliery 
Co, [1899] 1 Q.B. 413, C.A. ; Ham- 
mond & Co, v. Bussey (1887) 20 
Q.B.D. 79, cited on s. 73, illustra- 
tion (j), above. 

( k ) Ascherson v. Tredegar Dry 
Dock , etc., Co. [1909] 2 Ch. 401, 
406; Sripatrao v. Shankarrao A.I.R. 
1930 Bom. 331; 32 Bom.L.R. 207; 
127 I.C. 330. 

(0 See per Stirling J., Badeley v. 
Consolidated Bank (1886) 34 Ch. D. 
at p. 556. The reversal of the de- 
ciskm on the main point, 38 Ch.D. 
236, does not affect this. 


(tn) Reed v. N'orris (1837) 2 My. 
& Cr. 361, 375; 45 R R. 88, 94 (Lord 
Cottenham). On the point that 
there is no subrogation, cp. Peria- 
mmna Marakkayar v. Banians & 
Co, (1925 ) 49 Mad. 156; 95 I.C. 
154; A.I.R. 1926 Mad. 544. 

(n) Per Bhashyam Ayyangar J., 
in Putti Narayanamurthi v. Marim-u- 
thu (1902) 26 Mad. 322, 328. 

( o ) 26 Mad. 322, 328; Mutuswamy 
v. Konor (1936) 14 Rang. 511; 163 
I.C. 668; A.I.R. 1936 Rang. 235. 

(p) ibid . 326. 
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Guarantee without concurrence of principal debtor. — Si 

Where a pefson becomes a surety without the knowledge aid con- ltf, 
sent of the principal debtor, the only rights which he acquires are 
those given by ss. 140 and 141, and not those given by this section (#). 

There are conflicting opinions on the question whether a surety 
paying a debt which is barred by limitation can be said to have paid 
rightfully ” within the meaning of this section (r). 

The surety is liable to pay at the suit of the creditor, even 
though a suit against the debtor may be barred (see notes on s. 134, 
above) ; and in these circumstances it would seem impossible to 
say that payment by the surety is anything but rightful. The 
rights given to the surety by s. 145 arise from the discharge of 
his own liability to the creditor and not from the liability of the 
debtor (s). 


14©. Where two or more persons are co-sureties 
for the same debt or duty, either jointly 
Co -sureties liable to or severally, and whether under the 
same or different contracts, and whether 
with or without the knowledge of each other, tihe co-sure- 
ties, ib the absence of any contract to the contrary, are 
liable, as between themselves, to pay each an equal share 
of the whole debt, or of that part of it which remains 
unpaid by the principal debtor. 

Illustrations . 


(a) A, B. and C. are sureties to D. for the sum of 3,000 rupees 
lent to E. E. makes default in payment A., B. and C. are liable, as 
between themselves, to pay 1,000 rupees each. 

(b) A., B. and C, are sureties to D. for the sum of 1,000 rupees 
lent to E,, and there is a contract between A., B. and C, that A, is to be 
responsible to the extent of one-quarter, B. to the extent of one-quarter 
and C. to the extent of one-half, E. makes default in payment. As 
between the sureties, A. is liable to pay 250 rupees, B. 250 rupees, and C. 
500 rupees. 


Contribution by cosureties. — This has long been elemdn* 
tary. The earliest case usually cited settled that the co-sureties 
need not be bound under the same contract and laid down that the 
right to contribution is independent of any agreement for that 
purpose (/)• 


(g) Muihu Raman v. Chmna Vcl- 
laym (1916) 39 Mad. 965 ; 33 I.C 
508. 

( r ) No* 'S'w/a v. Pahlwan (1878) 
* unj. Rec. up. 30 . Yes (at any 
*«t« if he rays under a decree), Ra- 
gfuwendra Gururan v. Mahipat Kru 

61 


shut (1924) 49 Bern. 2 02; 86 I.C. 
883; A.I.R. 192S Bom. 244. 

(j) Anand Singh v. Collector of 
Bijnor A.I.R. 1932 A11. 610; (1932) 
All.L.J. 868. 

<0 Dermg v. Earl of Winchilsea 
(1787) 1 Cox, 318; 2 Bos. & P. 270; 
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34ft. It must be observed that a “ surety has no claim against his 
co-sureties until he has paid more than his share of thfe debt to the 
principal creditor” («), for only then does it become certain that 
there is ultimately any case for contribution at all. But a judgment 
against the surety at the suit of the creditor for the full amount 
of the guarantee (or an equivalent process, such as the allowance 
of a claim for the sum in the administration of the surety’s estate) 
will have the same effect as payment for this purpose, and entitle 
the surety or his representatives to a declaration of the right to 
contribution ; it seems that this is a matter of purely equitable juris- 
diction (v). The like principles apply to contribution among co- 
trustees (w). 

All the co-sureties are entitled to share in the benefit of any 
security or indemnity which any one of them has obtained from 
the principal debtor, and this whether they knew of it or not (x) . 
The surety bringing in, under this rule, what he receives from his 
security, may resort again to that security for the liability to which 
he remains subject, and the co-sureties may again claim the benefit 
of participation and so on until the co-sureties have been fully 
reimbursed or the counter-security exhausted (y). 

There is no right of contribution between persons who become 
sureties not for the same debt, but by distinct and separate obli- 
gations for different portions of a debt ( 2 ). Nor is there any such 
right between an ultimate surety for payment of a debt and a person 
who, though a surety as between himself and the principal debtor, 
has authorised the creditor to treat him as a principal. Where B. 
joined with A. in a mortgage of A.’s property to Z., and agreed 
to be considered, as regards Z., as a principal debtor for the whole, 
though as between A. and himself he was a surety, and the debt 
was insured with M., who knew the terms of B.’s engagement, in 
the name of Z., M. undertaking to pay the debt on notice that Z.’s 
power of sale had become exercisable, it was held that M. was 
a guarantor to Z. against the default of both A. and B., and was 
not a co-surety with B, (a). An express contract between Z. and 


1 R.R. 41; and see other judgments 
cited by Wright J. in Wolmershausen 
v. Gullick [1893] 2 Ch. S23 sqq. 

(u) Ex parte Snowdon (1881) 17 
Ch.D. 44, at p. 48, per Brett L.J. 
following Davies v, Humphreys 
(1840) 6 M. & W. 153; 55 R.R. 547, 
559. It is not enough that he has 
paid more than his share of a part 
of the debt which has become due: 
Shirley v. Burdett [1911] 2 Ch. 418. 
It must be determined by the circum- 
stances of each case whether there is 
an indivisible principal debt or sever' 
able debts. 


(v) Wolmershausen v. Gullick 
[1893] 2 Ch. 514. 

(w) Robinson v. Harkin [1896] 2 
Ch. 415. 

(x) Steel v. Dixon (1881) 17 Ch. 
D. 825. 

(y) Berridge v. Berridge (1890) 
44 Ch.D. 168. 

(a) Coope v. Twynam (1823) 
Turn. & Russ. 426 ; 24 R.R. 89. 

(a) Re Denton’s Estate [1904] 2 
Ch. 178, C.A., following the distinc- 
tion laid down in Cray t home v. 
Swinburne (1807) 14 Ves. 160; 9 R. 
R. 264. 
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M. that M. was to be a surety for, but not with, B., by way of 8 
‘'collateral security," would have the same effect (b). 148, 

14V. Co-sureties who are bound in different 
of c0 _ sums are liable to pa,y equally as far as 
sureties bound* in dif- the limits of their respective obligations 
lerent sums. permit. 

Illustrations, 

!(a) A., B. and C., as sureties for D., enter into three several bonds, 
each in a different penalty, namely, A. in the penalty of 10,000 rupees, B. 

In that of 20,000 rupees, C. in that of 40,000 rupees, conditioned for D/s 

duly accounting to E. D. makes default to the extent of 30,000 rupees* 

A., B. and C. are each liable to pay 10,000 rupees. 

(b) A., B. and C., as sureties for D., enter into three several bonds, 
each in a different penalty, namely, A. in the penalty of 10,000 rupees, B. 
in that of 20,000 rupees, C, in that of 40,000 rupees, conditional for D/s 
duly accounting to E. D. makes default to the extent of 40,000 rupees. A. 
is liable to pay 10,000 rupees, and B. and C. 15,000 rupees each. 

(c) A., B. and C., as sureties for D., enter into three several bonds, 

each in a different penalty, namely, A. in a penalty of 10,000 rupees, B. 

in that of 20,000 rupees, C. in that of 40,000 rupees, conditioned for D/s 

duly accounting to E. D. makes default to the extent of 70,000 rupees. 

A., B. and C. have to pay each the full penalty of his bond. 

The wording of this section and its effect as shown by the 
illustrations are perfectly clear, and the question why it says 
“ equally ” and not “ rateably,” thus making what seems an arbit- 
rary departure from the rule as previously understood, is not one 
which we have any means of answering. There is no variation 
between this section and the original draft. 


(6) Craythome v. Swinburne (1807), supra. 



CHAPTER IX. 

Op Bailment. 

. 148. A “bailment” is the delivery of goods by 

•‘Bailment,** “bai- one person to another for some pur- 
define/ nd ,bailee ” P ose > upon a contract that they shall, 
when the purpose is accomplished, be 
returned or otherwise disposed of according to the direc- 
tions of the person delivering them. The person deliver- 
ing the goods is called the “bailor.” The person to whom 
they are delivered is called the “bailee.” 

Explanation . — If a person already in possession of 
the goods of another contracts to hold them as a bailee, he 
thereby becomes the bailee, and the owner becomes the 
bailor, of such goods although they may not have been 
delivered by way of bailment. 

The late Mr. Justice Story’s (a) works on bailment and agency 
acquired a classical reputation, and were largely used in this and 
the following chapter by the framers of the present Act, on the 
whole with very good results. But, as those works have not been 
re-edited for many years, and have, in England at any rate, ceased 
to be in common use, though fairly recent judicial citations occur, 
it is not thought worth while to furnish the text of the Act, which 
after all is its own sufficient authority, with specific references 
to them. 

Nature of the transaction.—" Bailment ” is a technical term 
of the Common Law, though etymologically it might mean any kind 
of handing over (Fr. bcciller). It involves change of possession. 
One who has custody without possession, like a servant, or a guest 
using his host’s goods, is not a bailee. But constructive deliveiy 
will create the relation of bailor and bailee as well as actual, as 
stated in the Explanation. 

The bailee’s duty to deal with the goods according to the 
bailor’s orders is incidental to the contract of bailment, and arises 
on the deli very of the goods, although those orders may have already 

(a) Of the Supreme Court of the ponent of the common sense of the 
United States from 1811 to 1845. law when the state of authority left 
Story was not a subtle or always a him a free hand. He drew largely 
thorough critic in dealing with autho- on Pothier and other civilian writers, 
rities, but he was an admirable ex- 
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been given and accepted in such a manner as to constitute a prior 8. 1£? 
special contract (b). As a matter of, pleading this is no longer 
material in England or India, but it might still be material with 
regard to the period of limitation. 

Bailment is necessarily dealt with by the Contract Act only 
so far as it is a kind of contract. It is not to be assumed that with- 
out an enforceable contract there cannot in any case be a bailment. 

In England the conviction of an infant for the statutory offence of 
larceny by a bailee has been upheld ( c ). “ It is conceived/' says 
Sir R. S. Wright ( d ), “that in general any person is to be con- 
sidered as a bailee who otherwise than as a servant either receives ' 
possession of a thing from another or consents to receive or hold 
possession of a thing for another upon an undertaking with the 
other person either to keep or return or deliver to him the specific 
thing or to convey and apply the specific thing according to the 
directions antecedent or future of the other person/ 5 

The words “ otherwise disposed of 55 in the present section 
express the common law as now understood. “ It seems dear that 
a bailee is not the less a bailee because he is clothed with authority 
to sell the thing which is bailed to him/ 5 e.g., a factor for sale (£). 

On the whole a bailment may be described as a delivery on condi- 
tion, to which the law usually attaches an obligation to redeliver the 
goods, or otherwise deal with them as directed, when the condition 
is satisfied ; but there may be, in particular cases, a bailment without 
an enforceable obligation (/). 

Where a chattel is delivered by mistake, the intention being to 
deliver another chattel either with or without conditions, the legal 
result, whatever it may be, is not a bailment ; for there is no inten- 
tion at all to deliver the chattel which is in fact delivered, and no 
contract with respect to it. The late Lord Coleridge's opinion 
“ that bailment is not a mere delivery on a contract, buj; is a con- 
tract itself 55 ( g ) may not be a very clear or convincing reason for 
this proposition, but does not affect its truth. The problems which 
arise in this connection are, however, outside the scope of this Act. 

The judgment of Holt CJ. in Coggs v. Bernard ( h ) is celeb- 
rated as the first judicial exposition of this branch of law, as indeed 
it is one of the earliest attempts, outside the law of real property, 
to give a connected and rational exposition of any branch of the 
Common Law as a whole. But the somewhat minute distinctions 


(b) Streeter v. Horlock (1822) 1 
Bing. 34; 25 R.R. 579. 

(c) R . v. McDonald (1885) 15 Q. 
B.O. 323. (No such question could 
arise under the Indian Penal Code.) 

(d) Pollock and Wright on Posses- 
sion, 163, 

(*) Sir R. S. Wright, op . tit 


161, 162. 

(/) Judgment of Cave J., R. v* 
McDonald (1885) 15 Q. B. D. 323, 
at p. 328. 

(g) R . v. Ashwell (1885) 16 Q. 
B.D. 190, at p. 223. 

(h) (1703) 2 Ld. Raym. 909; 1 
Sm. L. C. 175. 
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148, there laid down were really taken from the Roman law through 
Bracton, and, whether they were ever operative in the law of 
England or not, they are not adopted in this Act (see s. 151, below). 

i One result of Lord Holt’s reliance on Bracton is that in later 
ltiraes English Courts have felt themselves rather specially free 
to refer to the Roman law in questions on the contract of bail- 
ment (i), but this is now in India, and probably in England, 
rather a matter of literary curiosity than anything else. 

No bailment where whole property transfer xe d .— Obviously 
no transaction can be a bailment within the Act which does not 
satisfy the terms of this section. Accordingly there is not a bailment 
if the thing delivered is not to be specifically returned or ac- 
counted for : and so is the Common Law. 

A delivery of prop erty on ? contract for an equivalent in. 
money or in other commodities ^whether like the property deli- 
vered o7 not) is a sale or exchange and not a bailment, a s where 
farmers deliver grain to a miller to be used by him in his trade, 
and are entitled to claim an equal quantity of corn of like quality 
Or its market price (/). 

An agent bound to hand 

over to his principal an equivalent sum, but not necessarily the 
actual coin or instruments of credit received by him, i s not a 
bailee ( k ). 

Similarly the delivery of Government promissory notes to a 
treasury for cancellation and consolidation into a single note is 
not a bailment, for there is no contract in such a case that the 
notes shall be returned or otherwise disposed of according to the 
directions of the owner (/). 

Again the relation between a indigenous banker and the per- 
son depositing money with him in the ordinary way of business 
is that of borrower and lender, and the money so lodged can be 
recovered only as “ money lent ” under art. 59 of the Limita- 
tion Act, and not as “ money deposited ” under an agreement 
that it shall be “ payable on demand ” under art. 60. In the 
former case the period of limitation runs from the date of the 
loan, and in the latter from the date of demand (w). “The 
mere use of the term ‘ deposit * cannot alter the substance of the 
transaction” (n). It is in each case a question of fact whether 


(0 See the judgment of the Court 
in Blackemore v f Bristol and Exeter 
Ry . Co, (1858) 8 E. & B. 1035, 
1050; 112 R.R. 880, 887. 

(/) South Australian Insurance Co. 
v. Randell (1869) L. R. 3 P. C. 
101 . 

(4) See Bridges v. Garrett (1870) 
L.R. 5 C.P, 451, in Ex. Ch,, judg- 


ment of Blackburn J. 

(/) Secretary of State for India 
in Council v. Sheo Singh (1880) 2 
All. 756, 760. 

(m) Ichha Dhanji v. Nat ha 

(1888) 13 Bom f 338. 

(n) Per Cur. in Ram Sukh v. 
Brohmoyi Dasi (1879) 6 C. L. R, 
470. 
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a transaction amounts to a 
art 60 (o). 


mere .loan or a deposit' under 

* t 


g* 

148-1 


1 40. The delivery to the bailee may be made by 
doing anything which has the effect of 
fcow'made. *° baiIee putting the goods in the possession of . 

the intended bailee or of any person 
authorised to hold them on his behalf. 

Compare ss. 33, 34 of the Indian Sale of Goods Act, 1930, 
The bailor’s part need not be very active. Mere assent, for 
example, of a guest at a place of public entertainment to a ser- 
vant’s officious assumption of custody may be sufficient evidence 
of delivery to make the proprietor of the house a bailee and res- 
ponsible for loss (/>). Having regard to the course of dealing 
of a railway company, the mere fact that a loading clerk in the 
employ of a railway company filled up a forwarding note and 
marked a number on it has been held not to amount to delivery 
of goods to the company within the meaning of this section. It 
was further necessary that a number corresponding to the num- 
ber of the forwarding note should be marked on the 
goods by a railway official ( q ). A lady employed a gold- 
smith for the purpose of melting old jewellery and mak- 
ing new jewels. Every evening she used to receive the 
half-made jewels from the goldsmith and put them into a box 
which was left in a room in the goldsmith’s house, of which she 
retained the key. It was held that there was a redelivery of the 
jewels to the lady and that they were not in the possession of the 
goldsmith when during one night they were stolen ( r ). 


150. The bailor is bound to disclose to the bailee 
faults in the goods bailed, of which the 
Bailor’s duty to bailor is aware, and which materially 
goods bailed. interfere with the use of them ( s ), or 

expose the bailee to extraordinary 
risks; and if he does not make such disclosure, he is 

i . . 

(o) I shut Chunder v. Jibtm Ku- (p) Ultsen v. Nicols [1894] 1 Q. 
mart (1888) 16 Cal. 25; Perundevi - B. 92, which really decides very 
tayar v, Nammaivar (1895) 18 Mad. little. 

390; Dorabji v. Muncherji (1894) 19 (q) Lachtni Naram v, B t B . 6* 

Bom. 352, in app. ibid,, p 77 5. Cp, C ‘ /. Railway (1923) 45 Alt 235; 

Re Tidd [1893] 3 Ch. 154, where 74 IX. 248; A.I,R. 192& All. 44ft 

there seems to be some want of ade- (r) Kaliaperumat v. Visatakski 

quate distinction between a deposit A.I.R. 1938 Mad, 32; 175 IX, 

of specific goods or coins and a de- 343. 

posit in the banking sense, ie„ a (s) These words seem to cover 
loan not immediately repayable, the case of a bailment for hire “where 
though the decision is clearly cor- it is found that the article is not fit 
rect * to be used for the purpose for which 
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K responsible for damage arising to the bailee directly from 
such faults. 

If the. goods are bailed for hire, the bailor is respon- 
sible for such damage, whether he was or was not ‘aware 
of the existence of such faults in the goods bailed. 

Illustrations 

(a) A. lends a hofse, which he knows to be vicious, to B, He does 
not disclose the fact that the horse is vicious. The horse runs away. B. 
is thrown and injured. A. is responsible to B. for damage sustained. 

(b) A. hires a carriage of B, The carriage is unsafe, though B. 
is not aware of it, and A. is injured. B. is responsible to A. for the 
injury. [Hyman v. Nye (1881) 6 Q.B.D. 685 confirms this.] 


There is no doubt that such is the Common Law, though there 
is not much positive authority. The rule of Roman Law is that 
if a man knowingly lends his neighbour foul or leaky vessels, 
whereby the wine or oil put into them perishes or is lost, he is 
liable for the damage (t) ; and this was approved in a modern case 
by the Court of Queen's Bench, though it was decided that the 
plaintiff, on the facts, represented a person who was not a party 
to a contract of loan for use, or any contract at all, with the defen- 
dants. The case of illustration (a) is put by the Court and treated 
as clear, “Would it not be monstrous to hold that if the owner 
of a horse, knowing it to be vicious and unmanageable, should lend 
it to one who is ignorant of its bad qualities and conceals them from 
him, and the rider, using ordinary care and skill, is thrown from 
it and injured, he should not be responsible? ... By the neces- 
sarily implied purpose of the loan a duty is contracted towards the 
borrower not to conceal from those defects known to the lender 
which may make the loan perilous or unprofitable to him" (w). 
It is equally certain that a gratuitous lender is not liable for de- 
fects in the things lent of which he is not aware (v). 

A person who delivers to a carrier goods which he knows to 
be of a dangerous character, such as explosives, and to require 


it is hired,” notwithstanding that 
apparently the Bombay High Court 
has assumed the contrary; Issufalli 
Hassamlly v. Ibrahim Dajibhai 
(1920) 45 Bom 1017, 1019; 61 I.C. 
507. In the English case of Hyman 
v. Nye (1881) 6 Q.B.D. 685, the 
bailor's duty is laid down as being 
“to supply a carriage” (or, of course, 
as the case may be) “as fit for the 
purpose for which it is hired as care 
and skill can render it.” The Bom- 
bay decision, however, that on the 
ground of breach of implied warran- 
ty the bailee not only need not pay 


the hire, but is dispensed from any 
active duty as to returning the goods, 
really belongs to s. 160, below. As 
the arguments are not reported, one 
cannot see how the case was presen- 
ted to the Court or what sections of 
the Act were referred to. 

(0 D. 13, 6, commod. 18, § 3 
(Gains). 

(«) Blakemore (or Blackmore, 27 
L.J. Q.B. 167) v, Bristol and Exe- 
ter Ry . Co, (1858) 8 E, & B. 1035, 
at p. 1051; 112 R.R. 880, at p. 88& 
(v) MacCarthy v. Young (1861) 
6 H. & N. 329; 123 R.R. 54L 
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extraordinary care in handling, and omits to give warning of it {the 8 *. 
nature of the goods not being apparent ), is liable for any resulting VO, 16 
damage (tv). But this duty seems to be independent of die con- 
tract of bailment, and antecedent to the formation of any contract 
between the parties. 

* 

With regard to Illustration (b) there is some doubt whether 
in England the rule would apply to the case where A. hires of B. 
a specific carriage, not a carriage to be provided by B. at his dis- 
cretion. But the decisions upon the hiring of particular kinds of 
property turn rather on questions of implied warranty, or unex- 
pressed terms of the contract, and must be used with great caution 
for the establishment of any general rules (x). 

It does not seem, at all events, that the quite positive language 
of the second paragraph of the present section would be qualified 
in India by any such exception. 

1S1. In all cases of bailment the bailee is bound 
to take as much care of the goods bailed 
bybaUee* 0 *** taken to him as a man of ordinary prudence 
would, under similar circumstances (y), 
take of his own goods of the same bulk, quality and value 
as the goods bailed. 

This section abolishes the distinctions in the amount of cafe 
required of various kinds of bailees which were established, or sup- 
posed to be established, by the judgment of Holt C.J. in Coggs v. 

Bernard (z). By modem English law r a gratuitous bailee is bound 
to take the same care of the property entrusted to him as a reason- 
ably prudent and careful man may fairly be expected to take of his 
own property of the like description (a) ; and it does not seem that 
in practice an ordinary bailee for reward is bound to anything 
more (fr). Even a gratuitous bailee must use such skill as he 


(w) Lyell v. Gang a Dai (1875) 

I AH, 60; Farrant v. Barnes (1862) 

II C.B.N.S. 553; 132 R.R. 667. 
(;r) Robertson v. Amazon Tug 

and Lighterage Co. (1881) 7 Q.B. 
D. 598 (steam-tug with engines da- 
maged, unknown to both parties). 
On the other hand, an agreement to 
let a furnished house implies a con- 
dition that it shall be fit for occupa- 
tion at the date fixed for commence- 
ment of the tenancy: Wilson v. 
Finck-Hatton (1877) 2 Ex. D. 336. 
This of course is not a bailment 
(y) Similar to those of the parti- 
cular case, not necessarily to the 
proved or assumed average circum- 
62 


stances of the bailee’s business in 
matters of that class: Bengal N. W . 
R . Co. v. Bansidhar (1925) 1 Luck. 
106; 92 I.C. 603; A.I.R. 1926 Oudh 
218. In Shanti Lai v. Tara Chand 
A.T.R. 1933 All. 158; 142 I.G 691, 
a bailee of grain was held not liable 
for damage caused by a flood the ap- 
pearance of which was described as 
“unknown and unprecedented in the 
annals of Agra.” 

(s) (1703 ) 2 Ld. Raym. 909; l 
Sm.L.C. 175. 

(o) Giblin v. McMullen (1869) L* 
R. 2 P.C, 317, 339. 

( b ) Searle v. Laverick (1874) L 
R. 9 Q.B. 122. 
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9Kt* actually possesses, or by his profession or condition may reasonably 
be expected to possess ; a man who undertakes to show off a horse 
is presumed to be a competent rider (c). So that the obligation of 
bailees for hire, defined as being u to exercise the same degree of 
care towards the preservation of the goods entrusted to them from 
injury which might reasonably be expected from a skilled store- 
keeper, acquainted with the risks to be apprehended either »from 
the character of the storehouse itself or of its locality ” (</), does 
not carry the matter much further. 

A special and higher responsibility, not being part of the ordi- 
nary law of bailment at all, was imposed by the law of England 
upon common carriers and innkeepers (e). How far this remains 
unaffected by the Contract Act in India must be separately 
considered. 

Common carriers. — (The provisions of ss. 151 and 152 of the 
Contract Act embody in effect the Common Law rule as to the 
liability of bailees other than common carriers and innkeepers. The 
measure of care required of these bailees in respect of goods 
entrusted to them was the same as a man of ordinary prudence 
would take of his own goods ; in other words, the liability was one 
for negligence only, in the absence of special contract. Common 
carriers (/) and innkeepers, on the other hand, were liable as 
insurers of goods; that is, they were responsible for every injury 
to the goods occasioned by any means whatever , except only the act 
of God and the King’s enemies. Therefore the mere proof of deli- 
very of goods and injury thereto, unless caused by the act of God 
or the King’s enemies, was sufficient to entitle the plaintiff to com- 
pensation without proof of negligence on the part of the defen- 
dant {g). These principles of the English Common Law applied 
in India (/t), but they were subsequently modified by legislation as 
respects common carriers, and the Carriers Act, 1865 now enables 
a bailee of this class to limit his liability by special contract in the 
case of certain goods, but not so as to get rid of liability for negli- 

( c ) Wilson v. Brett (1843) 11 M Carriers Act, 1865, s. 2. 

Sr W. 113; 63 R.R. 528; see also ( g ) Carriers of passengers are not 
Secretary of State v. Ramdhan Das liable as insurers so as to render 
A.I.R. 1934 Cal. 151; 37 C.W.N. them liable under all circumstances 

1109; 150 I.C. 189. for not carrying the passengers 

( d ) Brabant & Co. v. King [1895] safely. Their duty is to excreice 

A.C. 632, at p. 640. reasonable care and diligence, and 

(e) It would be useless for Indian they cannot, therefore, be held res- 

purposes to speak of the later modi- ponsible except for neglect of that 

fications introduced by statutes. duty; East Indian Ry . Co. v. KaU~ 

(/) “ Common carrier” denotes a das (1901) 28 I, A. 144; 28 Cal. 

person, other than the Government, 401. 

engaged in the business of transport- ( h ) Irrawaddy Flotilla Co , v. 

ing for hire property from place to Bugwandas (1891) 18 I. A. 121, 125; 

place, by land or inland navigation, 18 Cal. 620, 625 ; Whateley v, Pglan* 

tor all persons indiscriminately; fi (1866) 3 B.HX.OX. 137. 
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gence (i). The question whether the liability of common carriers §. 1$ 
was still further reduced by the enactment of ss. 151 and 152 of 
the Contract Act, so as to render them liable for negligence only as 
in the case of other bailees, came up before the High Court of 
Bombay in 1878. That Court held that the definition of "bail- 
ment” in s. 148 was large enough to include bailment for car- 
riage (/), and that the provisions of those sections, therefore, 
applied to common carriers, so as to supersede altogether the 
stringent rule of the English Common law (k). The High Court 
of Calcutta, on the other hand, held in a subsequent case that the 
liability of common carriers was not affected by the Contract Act (/). 

The same point arose before the Privy Council in an appeal from 
the Court of the Recorder of Rangoon, where it was held, approv- 
ing the Calcutta decision, that the duties and liabilities of a com- 
mon carrier in India are governed by the principles of the English 
Common Law in conjunction with the provisions of the Carriers 
Act, and that, notwithstanding some general expressions in the 
chapter on Bailments, the responsibility of a common carrier is not 
within the Contract Act (m). The decision proceeded on the 
grounds (1) that, if the liability of a common carrier was governed 
by ss. 151 and 152 of the Contract Act, the provisions of ss. 6 and 
8 of the Carriers Act would be rendered nugatory , though s. 1 of 
the Contract Act declares that nothing in that Act contained shall 
affect the provisions of any Act not thereby “ expressly repealed,” 
and the Carriers Act is not one of the Acts so repealed; (2) that 
at the date of the Contract Act the law in force in British India 
relating to common carriers was partly written, being the Carriers 
Act, and partly unwritten, being the English Common Law, which 
together formed a code at once simple, intelligible, and complete, 
and that, had it been intended to codify the law of common carriers 
by the Contract Act, the more usual course would have been to 
repeal the Carriers Act and to re-enact its provisions, instead of 
sweeping away the common law by a side wind and leaving the law 
on the subject to be gathered from two Acts; and (3) that the 
mere fact that the Contract Act treats of bailments in a separate 
chapter, and that the definition of bailment is wide enough to include 
bailment for carriage, does not show any intention to abrogate the 
common law rule, for the Act, as appears from the preamble 
thereto, does not purport to do more than to define and amend 
certain parts of the law relating to contracts. The result is that 
the rights and liabilities of common carriers are outside the Indian 


(0 Ss. 6 and & 

(/) The only section in which 
bailment for the purpose of carriage 
is mentioned i s s, 158. That sec- 
tion, however, deals merely with 
gratuitous bailments. 

(k) Kuverji v. <?. I, P, Ry. Co . 


(1878) 3 Bom. 109 
(/) Moothora Kant v, I*G*S*N* 
Co, (1883) 10 Cal. 166. 

(m) Irrawaddy Flotilla Co, v. 
Bugwandas (1891) 18 LA, 121: 18 
Cal. 620. 
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L Contract Act, and they are governed by the principles of English 

law as modified by the Carriers Act of 1865 (n). 

Carriers by sea for hire are not common carriers within the 
meaning of the Carriers Act III of 1865 ( 0 ). There is a conflict 
of decisions as to the liability of such carriers being governed by 
the Common Law of England or the provisions of ss. 151 and 152 
,^^'Vf/of this Act The High Court of Calcutta has held that a foreign 
company (which in that case was a French company) are not 
1 common carriers in the ordinary English sense of the word, and 
that if the contract of affreightment is made in British India (as 
in that case in Calcutta), their liability is governed by the provi- 
sions of ss. 150 and 151 ( p ). On the other hand, the High Court 
of Madras held in a case in which the same company were defen- 
dants and the contract of affreightment was also made in Calcutta, 
that the company were none the less common carriers because they 
were a foreign company, and that the liability of the company was 
governed by the common law of England, and not by the provisions 
of this section. “ The contract/' said the Court, “ was made at 
Calcutta, and whatever the nationality of the defendants or their 
ship, the law applicable to them is the lex loci contractus . The lex 
loci is the law of England; the defendants are therefore in our 
opinion common carriers, and the English law as to common 
carriers applies to them ” (q). 

It is submitted however that the above decisions do not give 
sufficient weight to the rule which now prevails in the English 
Courts, that the proper law of a contract of affreightment is the law 
by which the parties intended that their contract shold be governed. 
This is the general principle, but it admits, as general principles 
usually do, of more than one exception. It may often be difficult 


(n) British and Foreign Marine 
Insurance Co. v. India General Na- 
vigation and Railway Co, (1910) 38 
Cal. 28; 9 I.C. 364. As to railways, 
see paragraph below. 

( 0 ) Kumber v. The B.I.S.N. 
Co. (1913) 38 Mad. 941; 20 I.C. 
549; Boggiano & Co. v. The Arab 
Steamers Co. f Ltd. (1916) 40 Burn. 
529, 535-536; 33 I.C. 536. See Car- 
riers Act, of 1865, s. 2, which define* 
a common carrier. But carriers by 
inland navigation or by river stea- 
mers are common carriers ; see India 
General Steam Navigation Co, v* 
Bhagwan Chandra Pal (1913) 40 
Cal. 716, 718; Dekhari Tea Co. v. 
Assam Bengal Raihvay Co. (1920) 
47 Cal, 6; 57 I.C. 406; India Gene- 
ral Navigation and Railway Com- 
pany v. Eastern Assam Railway Co. 


(1920) 47 Cal. 1027; 61 I.C. 14 
( P ) Mackillican \* Compagnie des 
Messageries Marxtimes de France 
(1880) 6 Cal. 227. 

(q) Haji Ismail Sait v. The Com- 
pany of the Messageries Maritimes of 
France (1905) 28 Mad. *00, The 
suit was against the company for 
damage caused to the goods by land- 
ing them in ram, and it was held 
that, though the act amounted to 
negligence on the company’s part, 
they were exempted from liability 
by a clause in the bill of lading 
which provided that the company 
should not be liable for the negligence 
of Us servants. Kumber v. The B . 
I-S.N. Co , (1913) 38 Mad. 941; 
20 I.C. 546; Mylappa Chettiar v. 
The B.LS.N. Co. (1917) 34 Mad. 
L J. 553, 557; 45 IX. 485. 
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to tgcettim what the intention of the parties in fact was; and in 8 « 1 $ 
that case It was presumed to be the law of the ship’s flag. The law of 
the ship’s flag will nevertheless be excluded if there is anything 
in the terras or purposes of the contract which indicates a contrary 
intention of the parties; and in any event there may be particular 
incidents of the contract where the presumption is that the law 
of a particular country is to apply. This is especially the case 
where the shipment is made in one country and the goods are to be 
discharged in another; or where the contract is a through contract, 
involving the laws of several countries in the course of the ship’s 
voyage. 'The rights of the parties to a contract are to be judged 
of by that law by which they intended, or rather by which they 
may justly be presumed, to have bound themselves Willed J. 
•delivering the judgment of the Exchequer Chamber in Lloyd v. 

Guibert (r). It may well be that in the absence of any contrary 
intention, a shipowner carrying gqods from Calcutta to Madras 
can be presumed to contract with reference to the Indian Contract 
Act ; but it by no means follows that the presumption is the same 
if the goods are to be carried to London or New York. The sub- 
ject is however too special for detailed consideration in this place 
and reference should be made to Dicey, Conflict of Laws (5th 
ed.) Rules 165-170, and Carver, Carriage by Sea (8th ed,) f Chap. 

VII, “ Effect of Foreign Laws.” 

Carriers by Railway. — The liability of carriers by railway is 
now governed by the Indian Railways Act, 1890. S. 72 of that 
Act provides that the responsibility of a railway administration (^) 
for injury to goods delivered to it to be carried by railway is, sub- 
ject to the other provisions of the Act, that of a bailee under ss. 151, 

152, and 161 of the Contract Act (t) f and that it shall not be affect- 


(r) (1865) L.R. 1 Q.B. 115, at 
p. 125, where the law of the ship’s 
flag was adopted. Other cases which 
may usefully be referred to are 
Chartered Bank of India v. Nether- 
lands S . N. Co. (1883) tO Q.B.D. 
521; Jacobs v. Credit Lyonnais 
(1884) 12 Q.B.D. 589; In re Mis- 
souri S . S. Co. (1889) 42 Ch. D. 
321; The Industrie [1894] P. 58; 
Standard Oil Co. v. Clan Line 
{1924] AX. 100, The subject is 
often complicated by the provisions 
contained in laws like the United 
States Harter Act, 1893, or the Eng- 
lish Carriage of Goods by Sea Act, 
1924, which put statutory restrictions 
on shipowners seeking to limit their 
liability for negligence in their con- 
tracts of affreightment. 

(s) " Railway administration * in 


the case of a railway administered 
by the Government or a Native State 
means the manager of the railway, 
and includes the Government or the 
Native State, and, in the case of a 
railway administered by a railway 
company, means the railway com- 
pany; s. 3, cl. 6, of the Indian Rail- 
ways Act. 

( t ) In Secy, of State v. Bhagwan 
Das (1927) 49 All 889; 102 IX. 
440; A.I.R. 1927 All. 371, the Con- 
tract Act appears to have been in- 
advertently treated as directly appli- 
cable, but this did not affect the re- 
sult. We may mention here that 
cases turning merely on the construc- 
tion of risk notes and matters of evi- 
dence as applicable thereto are pur- 
posely not cited, as not being rele- 
vant to the general law of contract 
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151* cd by the Common Law of England or the Carriers Act, but that 
it may be limited by a special agreement between the parties, pro* 
vided that it is in writing by or on behalf of the person sending 
^ the goods and is otherwise in a form approved by the Govemor- 
General in Council. Several railway companies in India have ac- 
cordingly issued what is called “ the risk note ” in a form approved 
by the Governor-General in Council, which is used when the sender 
elects to despatch at a " special reduced ” or “ owner's risk ir 
rate articles for which an alternative “ ordinary ” or ** railway 
risk ” rate is quoted in the tariff. The u risk note ” provides 
that, in consideration of the railway company carrying the goods 
at a special reduced rate, they shall be exempted by the sender 
from liability for loss or damage to the goods from any cause what- 
ever before, during, or after transit over the railway or other 
railways working in connection therewith. Such a note signed 
by the sender constitutes a special contract within the meaning of 
s. 72, and a railway company cannot, therefore, be rendered liable 
on such a note, whatever may be the cause of injury to the 
goods (u). 

Innkeeper. — It has been held by the High Court of Allahabad 
that the liability of a guest in respect of goods belonging to a hotel- 
keeper and used by the guest is that of a bailee under ss. 151 and 
152 of this Act, so that the guest is not responsible for the loss, 
destruction, or deterioration of the furniture in his use if he has 
taken as much care of it as a man of ordinary prudence would, 
under similar circumstances, take of similar furniture of his 
own ( v ). On the other hand, it was held by the Bombay High 
Court, in a case which arose six years before the date of the 
Contract Act, that the liability of a hotel-keeper in respect of 
goods belonging to a guest was governed by the Common Law 
of England ( w ). According to that law, an innkeeper is liable 
for loss or damage of goods belonging to the guest, unless the loss 
or damage arises from the guest's negligence, the act of God or 
the King's enemies ( x ). In the Bombay case, however, the hotel 


(u) Ttppanna v. Southern Mara - 
tha Ry. Co ,(18 92) 17 Bom. 417; 
Balaram v. Southern Marat ha Ry. 
Co. 1894) 19 Bom 159; East India 
Ry. Co. v. - Bunyad Ah (1895) 18 
All. 42; Toonya Ram v East India 
Ry. Co (1902) 30 Cal. 257. See 
also Jahm Singh v. Secretary of 
State (1904) 31 Cal. 951; Ladhu v. 
S. P. & D. Railway (1886) Punj. 
Rec. no 97; Anmachellam v. Mad- 
ras Railway Co. (1909) 33 Mad. 
120; Narain v, E. /. Railway Co. 
(1912) 34 All. 656; 16 I.C. 369; 
Bast India Ry. Co. v. Ntlkanta Roy 


(1914) 41 Cal. 576; 22 I.C. 679; 
East Itidia Railway Co v. Shiv Pro - 
sad (1912) 17 C.W.N. 529; 18 IG 
216; Rohtlkhand & Kumaun Ry. v. 
Ismail Khan (1915) 13 All.LJ. 417; 
29 I.C 207 ; East Indian Railway Co . 
v. Kanak Behan (1917-1918) 22 G 
W.N. 622 ; 44 I.C. 691. 

(v) Rampal Singh v. Murray & 
Co. (1899) 22 All. 164. 

(w) Whateley v. Palmji (1866) 
3 B.H.C.O.C. 137, 146. 

(x) Calye f s Case, 1 Smith's LX. f 
13th ed. 120; Morgan v. Rwey 
(1861) 6 H. & N. 265. 
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was in Bombay, the hotel-keeper was a Farsi, and the guest was 8* 15* 
a European, and the decision was entirely confined to these *fact$, 
the Court declining to consider what the liability would have been 
if either of the parties was a Hindu or a Mahomedan. Again, it 
is not clear what the decision would have been if the case arose 
in the Mufassal, where the English Common Law had not been 
introduced. To us it appears that the liability of an innkeeper 
should be governed by the provisions of ss. 151 and 152. The 
case of an innkeeper is different from that of a common carrier: 
there is nothing to show that the Common Law rule as to the liabi- 
lity of an innkeeper has been recognised throughout India, as is the 
case with common carriers, and there is no Indian enactment relat- 
ing to innkeepers similar to the Carriers Act, with which the provi- 
sions of ss, 151 and 152 if applied to innkeepers, could conflict (y). 

This opinion is now supported by a decision of the Allahabad High 
Court (#). 

Burden of proof. — In cases governed by the provisions of 
ss. 151 and 152, the loss or damage of goods entrusted to a bailee 
is prima facie evidence of negligence, and the burden of proof, 
therefore, to disprove negligence lies on the bailee. The same rule 
applies, by reason of s. 72 of the Indian Railways Act, to a railway 
administration (a), unless the goods are consigned under a risk- 
note under which the railway company are absolved from all liabi- 
lity for loss or damage except that due to wilful negligence on the 
part of their servants, in which case the burden lies in the first 
instance upon the company to prove that the loss was such as was 
contemplated by the contract, and when this has been done it shifts 
upon the plaintiff to show that the loss was due to the wilful neg- 
lect of the company or its servants ( b ). A railway company receiv- 
ing goods for carriage is not bound to inquire into the apparent 
owner's title or to see that the risk-note is read and understood by 

( y ) In England the Common Law 1932 Cal. 257; 35 C. W. N. 1242; 
liability of an innkeeper has been 137 I.C. 445. 
limited by the Innkeeper's Liability (b) G. I. P. Rly. v. Jitan Ram 
Act, 1863. (1923 ) 2 Pat 442; 72 I.C. 440, dis- 

(jsr) Jan and Son v. Cameron senting from G. /. P. Rly. v. Ram - 

(1922) 44 All, 735; 68 I.C. 679. chandra Jagcmnath (1921) 45 Bom. 

(a) Nanku Ram v. Indian Mid - 1206 ; 63 I.C. 234; Smithy Limited v. 

land Ry . Co , (1900) 22 All. 361: Great Western Railway Company 

Surendra Lai v. Secretary of State [1922] 1 A.C, 178, which Shea Na~ 

(1917) 25 Cal.L.J. 37, 40, 38 I.C. rain v. East Indian Railway (1927) 

702; Hirfi Khetsey & Co. v. B.B. 50 All. 246; 108 I.C. 691; A.I.R. 

& C. /. Ry. Co. (1915) 39 Bom. 1928 All. 103, attempts to distinguish. 

191; 25 It 241; Gauri Mal-Narain Janki Das-Gobind Ram v. Secy, of 

Dasv. Secy . of State , 91 I.C. 963; State (1925) 22 All.LJ. 1020 ; 85 

A.I.R. 1926 Lah. 217; Secretary of I.C. 114; A.I.R. 1925 All. 10, is on 

State v, Kesko Rrasad (1932) All. the construction of the risk-note. 

788; 139 I.C, 381; A, I. R. Skeobarut Ram v. The Bengal N. 

1932 All. 584; Moolji Sicka & Co . W. Ry. Co. (1912) 16 C.W.N. 766 

v, Bengal Nagpur Ry. Co. A.I.R. 
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s. m. the person who delivers the goods {<). As regards goods deli- 
vered to a common carrier, he is liable even if there be no negli- 
gence on his part except in certain cases mentioned above (see note 
“common carriers,” above). Under s. 6, however, of the Carriers 
Act he may by special contract limit his liability, but even then the 
burden lies on him, by reason of s. 9 of the Act, to disprove 
negligence (d). I 

There is a special class of cases where goods are destroyed by 
fire arising from some unknown cause, while they are in the posses- 
sion of a common carrier or a railway company. In River Steam 
Navigation Company v. Choutmull (e), which was a suit against 
common carriers for loss of goods occasioned by fire which origi- 
nated from some unknown cause, the Privy Council said : " It 
appears that the defendants have not at all exonerated themselves 
from the onus cast upon them of showing that the fire originated 
from causes over which they had no control and could not have been 
expected to have had any control.” This does not mean that a 
railway company must be held liable for every accident of which 
it cannot assign the precise cause ; it is enough to satisfy the Court 
that due care has been used both generally and in respect of the 
plaintiff's goods (/). In a case where the suit was one for damages 
for loss of cargo by fire the Privy Council, after referring to ss. 151 
and 152, observed as follows: — 

“The weight to be attached to the judgment of the learned Judge of 
first instance, who saw the witnesses, is a good deal lessened by reason 
of his having apparently thrown the burden of proof on the wrong party. 
He states that it was, in his opinion, incumbent upon the defendant company 
to satisfy him that they had taken such care of these goods as a man of ordi- 
nary prudence would take of his own goods. This, in their Lordships' view, 
is not a correct statement of the law. It is true that under the Law of Evi- 
dence Act of 1872, s. 106, ‘when any fact is especially within the knowledge 
of any person, the burden of proving that fact is on him'; and it was there- 
fore right that the defendant company should call the material witnesses who 
were on the spot, as it seems to have done. But this provision of the law of 
evidence does not discharge the plaintiffs from proving the want of due dili- 
gence, or (expressing it otherwise) the negligence of the servants of the de- 
fendant company. It may be for the company to lay the materials before 


(c) G. I. P. Railway Co . v. 
Chakravarti Sons & Co, (1927) 55 
Cal. 142; 106 I.C. 247; A I.R. 1928 
Cal. 170. See further, G 1, P. 
Railway Co. v. Jes Raj Patwari 
(1927) 55 Cal. 132; 106 I.C. 252; 
A. I.R. 1928 Cal. 65. 

(d) River Steam Navigation Co. 
v. Choutmull (1899) 26 I. A. 1; 26 
Cal. 398, affmg. 24 Cal. 786; India 
General Steam Navigation Co. v. 
Bkagwm Chandra Pal (1913) 40 
Cal. 716. See also India General 
Steam Navigation Co, v. Go pal 


Chandra (1914) 41 Cal. 80, 87-88; 
19 I.C. 756. 

(e) (1899) 26 I A 1 ; 26 Cal. 398, 
affmg. 24 Cal 786. 

(/) Lakhi Chand v. G. I. P , Ry. 
Co. (1913) 37 Bom. 1, 16-18; Kxrji 
Khetsey & Co. v. B. B. & C. /. 
Ry. Co. (1915) 39 Bom. 191, 209- 
210; 25 I.C. 241. We cannot, of 
course, pursue in this work the dis- 
tinctions to be made in applying the 
principle independently of contract, 
commonly referred to by the catch- 
word res ipsa loquitur. 
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the Graft; but it remains for the plaintiffs to satisfy the Court that the tree g. J. 
inference from those materials is that the servants of the defendant company 
1n**t not shown due care, skill and nerve ** (g). 

As regards bailments for hire, the rule has thus, been stated 
by Strachey C.J. : “ If the damage caused were such that in the 
ordinary course of events it would not happen to goods of the kind 
in question if used with ordinary prudence, then I think it would 
be for the hirer to prove that he had exercised such prudence; 
otherwise I think the owner must give some evidence of negli- 
gence” ( h ). Thus where a person hires a horse for riding in 
a sound condition and the horse dies the same day while it is in 
his custody, it is for the hirer to prove that he had taken such, care 
of the horse as a man of ordinary prudence would, under siniiiar 
circumstances, have taken of his own (i). Similarly, where goods 
delivered for safe custody for reward are lost while in the posses- 
sion of the bailee, the burden lies on the bailee to prove absence 
of negligence on his part (/). But where hotel furniture, used 
by a guest while suffering from an infectious disease is destroyed 
by the hotel-keeper to prevent infection, it lies on the hotel-keeper, 
if he claims damages for the loss thereof, to prove that the guest 
did not take as much care of the goods as a person of ordinary 
prudence would have taken of his own goods under similar cir- 
cumstances ( k ). 

Compare the Transfer of Property Act, 1882, s. 76, cl. (a), 
as to care required of a mortgagee in possession. 

Contract by bailee exempting himself from liability for 
negligence. — A bailee’s liability cannot be reduced by contract 
below the limit prescribed by this section; a contract by a bailee 
purporting to exempt him wholly from liability for negligence is 
not valid (/). A different opinion, however, appears to prevail 
in Burma (m). 

Bailee’s liability for negligence of servants. — A bailee’s 
liability extends to damage caused by the negligence of his servants 


(g) Dwarhanath v. The Rivers 
Steam Navigation Co., Ld. (1918) 27 
Cal.L.J. 615; 20 Bom.L.R. 725; 
46 I.C, 319 [P.C.]. 

{h) Rampal Singh v. Murray &• 
Co. (1899) 22 AIL 164, 167. 

(*) Shields v. Wilkinson (1887) 9 
AH. 398, 406. See Evidence Act, s. 
106. 


O’) Trustees of the Harbour Mad- 
ras v. Best & Co, (1899) 22 Mad. 


(fc) Rampal Singh v, Murray <$• 
Co. (1899) 22 AU. 164. 
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_ (0 Sheik Mahamad v. The Bri- 
tish India Steam Navigation Co. 
(1908) 32 Mad. 95, at p. 120. In 
Bombay Steam Navigation Co. v. 
Vasudev Baburao (1927) 52 Bom. 
37; 106 I.C. 470; A.I.R. 1928 Bom. 
5, the dissenting judgment in this case 
seems to have been taken for the 
judgment of the Court, so the result 
is not instructive. On the facts it is 


not easy to see, so far as they appear, 
evidence of any negligence at all 
<*») Chong v. Maung Po Cho 
(1929) 7 Ran. 339; 120 I.C. 899. 
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to# acting in the course of their employlnent about the use or custody 
102* 0 f the thing bailed ; but it does not extend to damage caused by the 
acts or defaults of third persons which he could not by ordinary 
diligence have foreseen and prevented, nor to unauthorised acts of 
his servants outside the scope of their employment (w). 

1 52 , The bailee, in the absence of any special 
contract, is not responsible for the loss. 
Bailee when not lia- destruction or deterioration of the thing 
thfngbaiied 8 .* etc ’’ ° bailed, if he has taken the amount of 
care of it described in section 151. 

Note that by English law, in an action against a stranger for 
loss of goods caused by his negligent, the bailee in possession can 
recover the value of the goods, although he would have had a good 
answer to an action by the bailor for damages for the loss of the 
thing bailed.” His right is the general right of a lawful possessor 
against a wrongdoer, and does not at this day depend on his liability 
to the bailor, whatever may be the true historical view of the 
mediaeval law (o). The bailee’s rights against strangers are natu- 
rally not specified in the present Act, as they do not differ from 
the rights of any other lawful possessor, and arise not from the 
contract of bailment, but from the fact of possession. 


Care to be taken by bailee. — Since the standard of diligence 
required of a bailee is that of the average prudent man, a bailee of 
goods is not liable for loss of the goods by theft in his shop, if it 
is shown that he took as much care of the articles bailed as an ordi- 
nary prudent man would, under similar circumstances, take of his 
own goods of the same quality and value (p). For the same reason 
if A. sends jewels to B. for repairs, asking B. to return them after 
repair as a value payable parcel, and B. does so, B. is not liable 
for the loss of the jewels merely because he failed to insure the 
parcel. Failure to insure the jewels is not evidence of want of 
such care as a man of ordinary prudence would, under similar cir- 
cumstances, take of his own goods, especially when the owner him* 
self does not insure them when sending them out for repair (g). 
But it is negligence on the part of a carrier of goods to send jute in 


(n) Sanderson v. Collins [1904] 1 
K.B. 628, CA., overruling Coupe 
Co. v. Maddick [1891] 2 Q.B. 413, 
so far as it purports to lay down 
any different rule of law. Cp. Ul- 
tsen v. Nicols [1894] 1 Q.B. 92, 
as illustrating the ways in which 
such questions may arise. 

(o) The " Wink field * [1902] P* 
42, C.A*, overruling Clatridge v. 
South Staffordshire Tramway Co. 
tim] 1 Q.B. 42, 54, 59. Both the 
arguments and the judgment of Col- 


lins M.R. contain much valuable 
historical discussion, which, how- 
ever, we must not dwell upon here. 

(p) Lakhmi Das v. Babu Megh • 
(1900) Punj. Rec. no. 90. 

(q) Boseck & Co , v. Maudlestan 
(1906) Punj. Rec. no. 70; Shcmti 
Lai v. Tara Chand A.I.R. 1933 AIL 
158; 142 IX. 691 (damage done by 
unexpected and unprecedented 
flood) ; Moolji Sicka & Co, v. Ben- 
gal Nagpur Rly. Co , A.I.R, 1932 
Cal. 257; 33 C.W.N. 1242; 137 ?* 
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aboat with twenty or thirty leaks on its side, one or one, and a half 8* 
inches in length, and keep the goods in the hold of the boat for thirty I®* ’ 
hours (r). 

The bailee’s duty does not necessarily come to an end when die 
goods are lost or stolen. In England' a bailee for reward ought to 
take such steps, if any, as are reasonable and usual with a view to 
recovering the goods. If he fails to do so, the burden of proof is 
on him to show thsft reasonable efforts would not have been success- 
ful (r). 

1«53. A contract of bailment is voidable at the 

option of the bailor, if the bailee -does 

baHm™ t na hy n baiie f °4 any act with regard to the goods baited, 

act inconsistent with inconsistent with the conditions of the 
conditions. _ 

bailment. 

Illustration. 

A. lets to B. t for hire, a horse for his own riding. B. driVes the horse 
in his carriage. This is, at the option of A., a termination of the bailment. 


It is well settled law that a wrongful use or disposal of the 
goods by the bailee determines the bailment and remits the bailor 
to the rights and remedies of a person entitled to possession ; a wrong- 
ful act means, for this purpose, a dealing wholly inconsistent with 
the terms of the bailment. The English authorities go into refine- 
ments as to the precise kind of wrong committed and the precise 
form of action available which are almost as subtle as anything 
in either European or Hindu philosophy; but, as these are inti* 
mately connected with the old Common Law system of leading, 
we have no occasion to consider them here (t). Merely irregular 
exercise of a right, such as a sub-pledge to a third person by a 
pledgee, or a premature sale by a pledgee with power of sale, has 
not the same effect (w). The present section has the merit of 
simplicity, and does not appear to have given rise to any litigation. 


C. 44 5 (fire caused by cigarette 
thrown near goods stored in usual 
and proper place). 

(r) Lakshmi Narain v. The Secre- 
tary of State for India (1923) 27 C 
W.N. 1017; 80 LC. 279; A.I.R. 

* 1924 Cal. 92 ; Lakhaji Dollaji & Co. 
v. Bo&rugu AXR. 1939 Bom. 101; 

' 4! Bom.L.R. 6; 181 IX. 334 (sil- 
ver bars left unattended in shop) ; 
Secretary of State v. Ramdhan Das 
A.I.R. 1934 Cal. 151; 37 C.W.N. 
1109; 150 I.C 189; Uma Parshad v. 
Secretary of State (1937) 18 Lah. 
380; 172 IX. 567; A.I.R. 1037 Lah. 
S&. 


( s ) Coldman v. Hill [1919] 1 K* 
B. 443. 


(0 Cooler v. IVillomaft (1845) 1 
C.B. 72; 68 R.R. 798; Fenn v. 
Bittleston (1851) 7 Ex, 152; 86 R. 
R. 593; Donald v. Suckling (1866) 
L.R. 1 Q.B. 585; Nyberg v. Hand * 
lelaar [1892] 2 Q.B. 202, C. A,* 
may be commended to the learned 
reader desirous of pursuing the sub* 
ject. And see Pollock on Torts* 
14th ed. pp. 285-293. 




note; Hblliday v. Holgaie (1668) 
Ex. Ch. L.R. 3 Ex. 299, 302. 
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&r. 1454. If the bailee makes any use of the goods 

1§#, 156. bailed, which is not according to the 

Liability of bailee conditions of the bailment, he is liable 
use of goods bailed, to make compensation to the bailor for 
any damage arising to the goods from 
or during such use of them. 

t 

Illustrations. 

(a) A. lends a horse to B. for his own riding only. B. allows C., a 
member of his family, to ride the horse. C. rides with care, but the horse 
accidentally falls and is injured. B. is liable to make compensation to A. 
for the injury done to the horse. 

(b) A. hires a horse in Calcutta from B. expressly to march to Bena- 
res. A. rides with due care, but marches to Cuttack instead. The horse 
accidentally falls and is injured. A. is liable to make compensation to B. 
for the injury to the horse. 

[By the Common Law this is not only a breach of the contract, but an 
independent wrong, so that a person who could not be sued on the contract, 
such as an infant, may be liable: Burnard v. Haggis (1863) 14 C.B.N.S. 
45.] 


Illustration (b) is apparently suggested by the case put in old 
English books of a man borrowing a horse to ride to York and 
riding to Carlisle. (See 1 C. B. 681 ; 68 R. R. 805.) Discus- 
sion of the old forms of action being here superfluous, no com- 
ment is required. 

1 55 . If the bailee, with the consent of the bailor, 
mixes the goods of the bailor with his 
own goods, the bailor and the bailee 
shall have an interest in proportion to 
their respective shares, in the mixture 

This and the two following sections are clear enough. In 
England there is hardly any modem authority. In a case before 
the Court of Common Pleas in 1868 (v) a ship laden with cotton 
was wrecked, and part of the cargo lost, and the marks on a large 
proportion of the bales that were saved were so much obliterated 
by sea water that no bale could be identified as belonging to any 
particular consignee. The Court held that all the owners became 
tenants in common of the cotton which arrived at its destination 
in the proportion which the quantities respectively shipped by them 
bore to the whole quantity shipped. It will be observed that there 
was no question of bailment, nor did the case otherwise resemble 
any of those dealt with in the present group of sections, which 

(v) S pence v. Union Marine In- 427, 437, 438. 
surance Co., (1868) L.R. 3 C.P. 


Effect of mixture 
■with bailor’s consent. 
of his goods with 
bailee’s. 

thus produced. 



mixture op bailor's wrra bailee's good®. 
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do not mention accidental mixture at all. The Court added, how- 8* 

ever:-—" It has been long settled in our law, that, where goods - 
are mixed so as to become undistinguishable by the wrongful act 
or default of one owner, he cannot recover, and will not be entitled 
to his proportion or any part of the property from the other owner.” 

This severe rule, which the Contract Act has not adopted (s. 157, 
below), is advocated on moral grounds. Blackstone says: “Our 
law, to guard against fraud, gives the entire property, without any 
account, to him whose original dominion is invaded and endeavour- 
ed to be rendered uncertain without his own consent ” (w). Simi- 
larly, Kent, adding, however, the qualification, which corresponds 
to s. 156 (below), that “this rule is carried no further than neces- 
sity requires ; and if the goods can be easily distinguished and Sepa- 
rated, as articles of furniture, for instance, then no change of pro- 
perty takes place. So, if the corn or flour mixed together were Qf 
equal value, then the injured party takes his given quantity and not 
the whole. This is Lord Eldon’s construction of the old law ” (x). 

The Contract Act is in substantial agreement with the Roman 
law (y). 

1 45 ©. If the bailee, without the consent of the 
bailor, mixes the goods of the bailor 

wi?hou C t‘ baiio“ ! s xt con- with his own 8°°^, and the goods can 
sent, when the goods be separated or divided, the property in 
can be separai«J. rema j ns j n the parties respec- 

tively; but the bailee is bound to bear the expense of sepa- 
ration or division, and any damage arising from the 
mixture. 


Illustration. 

' A. bails 100 bales of cotton marked with a particular mark to B. B* r 
without A/s consent, mixes the 100 bales with other bales of his own, bear- 
ing a different mark. A. is entitled to have his 100 bales returned, and 
B. is bound to bear all the expense incurred in the separation of the bales 
and any other incidental damage. 


(w) Comm. ii. 405. The clumsy 
locution " endeavoured to be ren- 
dered” is a strange exception to the 
usual elegance of Blackstone's style. 

O) Commentaries on American 
Law, ii* 365; Lord Eldon's dictum 
is in Lupton v. White (1808) 15 

Ves, 432, at p. 4 42; 10 R*R. at pp. 
101, 102. A later reference to this 
by Stuart V.-C, in Cook v. Addi- 
son (1869) L.R. 7 Eq. 466, 470, 
seems to add a new kind of “ con- 


fusion ” to the subject by assuming 
that goods and money are under iden- 
tical rules. Mixture of funds, as it 
is called, is a wholly different thing 
from the confusio of corporeal goods* 
Specifically deposited hoards of coin 
might, of course, get mixed, but 
such are not the cases that come be- 
fore modern Courts of Equity. Cp. 
the note on s. 160, below, 

(y) L ii. 1, 27. 
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See on s. 155. The proposition is almost too obvious to need 
38&.168. stating. Not only this, but any other difficulty caused by unautho- 
rised acts of the bailee which may attend the return of the bailor’s 
goods according to the contract must be at the bailee’s risk and 
expense. 

157 . If the bailee, without the consent of the 
bailor, mixes the goods of the bailor 
Effect of mixture, with his own goods; in such a manner 

sent,°when the 8 goods k is impossible to separate the 

cannot be separated. goods, bailed from the other goods and 
deliver them back, the bailor is entitled 
to be compensated by the bailee for the loss of the goods 

Illustration. 

A. bails a barrel of Cape flour, worth Rs. 45, to B. B., without A.’s 
consent, mixes the flour with country flour of his own, worth only Rs. 25 
a barrel. B. must compensate A. for the loss of his flour. 


See on s. 155. By the Indian Trusts Act, 1882, s. 66, " where 
the trustee wrongfully mingles the trust-property with his own, the 
beneficiary is entitled to a charge on the whole fund for the amount 
due to him.” 


1S8. Where, by the conditions of the bailment, 
the goods are to be kept or to be carried, 
Repayment by bai- or to have work done upon them'by the 
penses. necessary ex ‘ bailee for the bailor, and the bailee is 
to receive no remuneration, the bailor 
shall repay to the bailee the necessary expenses incurred 
by him for the purpose of the bailment. 


This and the next two sections represent Story’s opinion partly 
of what the law is and partly of what it should be. The latter part 
of s. 159 is in substantial accordance with an opinion of Paulus in 
the Digest (13, 6, 17 § 3). One does not quite see why in our law 
the bailee’s promise may not be limited to returning the goods at a 
certain date or on demand after a certain date, if such is the agree- 
ment of the parties. The bailor may intend to accept a promise so 
qualified as the consideration for parting with the possession of the 
goods, and there is no known rule of law to prevent effect from 
being given to that intention. Why not let the parties make their 
own terms instead of borrowing a fixed rule from a system which 
has no doctrine of consideration? But the truth is that gratuitous 
bailments, though very common in private life, are not matters of 
business and therefore do not come into court. 



RESTORATION OF GOODS LENT GRATUITOUSLY. 


§03 


159 . The lender of a thing for use may at any 
time require its return, if the loan was 
Restoration of gratuitous, even though he lent it for 
ly. a specified time or purpose. But, if, 

on the faith of such loan made for a 
specified time or purpose, the borrower has acted in such 
a manner that the return of the thing lent before the 
time agreed upon would cause him loss exceeding the bene- 
fit actually derived by him from the loan, the lender must, 
if he compels the return, indemnify the borrower for the 
amount in which the loss so occasioned exceeds the benefit 
so derived. 


8s 

159, 


No authority has been found for Story’s view (z), which ap- 
pears, as above stated, to be needlessly complicated. On principle 
the question is what the terms of the contract were. Quaere whether 
an express contract not to recall a thing gratuitously lent before 
the expiration of a certain time would not be good in British India 
notwithstanding this section. There is no difficulty about the 
■consideration. 


1 € 50 . It is the duty of the bailee to return, or 
deliver according to the bailor’s direc- 
tions, the goods bailed, without demand, 
as soon as the time for which they were 
bailed has expired, or the purpose for 
which they were bailed has been accom- 
plished. 


Return of goods 
bailed on expiration 
of time or accom- 
plishment of purpose. 


Nothing is said here about the extent of the bailor's remedies 
if the goods are not forthcoming. He can have an action for dama- 
ges against the bailee (a), but also he has further equitable rights. 
“If the bailee sells the goods bailed, the bailor can in equity follow 
the proceeds, and can follow the proceeds wherever they can be dis- 
tinguished either being actually kept separate, or being mixed up 
with other moneys ” ( b ). 

“ It has been established for a very long period . . . that the 
principles relating to the following of trust property [compare the 
Indian Trusts Act, ss. 63 — 65] are equally applicable to the case of 
a trustee . . . and to the case of factors, bailees, or other kinds of 
-agents .... wherever a specific chattel is entru$te4 by one man 


(s) See Story, Bailments, § 25 
(a) See Reemah Ezekiel v. Pt 
vme of Bengal (1939) 2 Cal. 5 
m I.C 214; A, I. R« 1939 Q 


746. 

(6) Jessel M.R., Re Halle it's 
Estate (1879) 13 Ch.D. 696, at p. 
710 . 
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to another, either for the purpose of safe custody or for the purpose 
160, 161. of being disposed of for the benefit of the person entrusting the 
chattel ; then either the chattel itself, or the proceeds of the chattel,, 
whether the chattel has been rightfully or wrongfully disposed oi r 
may be followed at any time, although either the chattel itself, or 
the money constituting the proceeds of that chattel, may have been 
mixed and confounded in a mass of the like material ” (c). The 
development of this doctrine in cases of trust is not within our scope ; 
it is connected with the special application and limitation of the 
rules as to appropriation of payments (s. 61, above). 

It is obvious that in a case where the goods are found unfit 
for the purpose for which they were hired the purpose for which 
they were bailed is not accomplished ; but the consequences are not 
here declared. It seems that all the bailee is bound to do is to give 
notice to the bailor of the default (d). 


161 . If, by the default of the bailee, the goods 
„ , . are not returned, delivered or tendered 

bifity when goods are at the proper time, he is responsible to 
not duly returned. th e bailor for any loss, destruction or 

deterioration of the goods from that time ( e ). 


Unexplained failure to return the thing bailed is presumed to 
be by the bailee’s default (/). A bailee who refuses to give deli- 
very except upon some unjust or unreasonable condition is in de- 
fault ( g ). 


Conversely, if a bailor or consignee omits or refuses to take 
his goods at the proper time from a carrier (or, it would seem, 
any other kind of bailee) who is ready and willing to deliver them, 
he may be liable to compensate the bailee for any necessary ex- 
penses of and incidental to their safe custody (h) . 


0 


( c ) Thesiger L.J., ibid, at p. 
723. 

(d) Usufalli Hassamlly v. Ibra- 
him Dajibhoy (1921) 45 Bom. 1017; 
61 I.C. 57. The English case there 
relied on, Chew v. Jones (1847) 10 
LJ.O.S. 231; 89 R.R. 770, does 
not really lay down any general 
rule. 

(<?) As to railway contracts, see 
the Indian Railways Act, 1890, s. 72. 
For a recent example, Arjundas- 
Hariram v. SScy. of State A.I.R. 
1925 Cal. 737; 85 I.C. 786. 

{/) Kush Kmta Barkakati v. 
Chandra Kanta Kahati (1923) 28 
GW.N. 1041; 83 I.C. 151, where 
the English authorities on which 


this section is founded are cited at 
some length (hire of elephant, some 
complication as to the parties to 
the contract). 

(g) G.I.P. Ry. v. Manikchand 
Premji A.I.R. 1931 Nag. 29; 130 
I.C. 82. 

(h) G. N. R. Co. v. Swaffield 
(1874) L.R. 9 Ex. 132, following 
and extending to carriers by land 
the decision of the Privy Council as 
to the rights of the master of a ship 
where a cargo is left on his hands at 
the port of arrival : Cargo ex 
"Argos” (1872) L.R. 5 P.G 134. 
Customs authorities who had sold 
goods on which all customs duties* 
had already been paid were held 



BAILOR S RESPONSIBILITY TO BAILEE. 


SOS 


Termination of gra- 
tuitous bailment by 
death. 


162 . A gratuitous bailment'; is 
terminated by the death either of the 
bailor or of the bailee. 


The executors of persons who have borrowed things, especially 
bodes, do not always remember this, as is shown by common ex- 
perience. On the other hand, the executors of a lender may tacitly 
and discreetly, in many cases, treat the loan as a gift without fear 
of being called to account for a devastavit. The problems hence 
arising, if any, seem to be rather ethical than legal, save so far 
as the law of limitation cures this amongst other irregularities. 
The present -section does not, of course, exempt the bailee’s eafate 
from liability for any default in his lifetime (i). 

163 . In the absence of any contract to the con- 
trary, the bailee is bound to deliver to 
Bailor entitled to the bailor, or according to his direc- 
from goods balled. tions, any increase or profit which may 
have accrued from the goods bailed. 

Illustration. 

A. leaves a cow in the custody of B. to be taken care of. The cow 
has a calf. B. is bound to deliver the calf as well as the cow to A. 


Good sense, and therefore good law, seemingly without any 
previous reported authority. New shares allotted in respect of 
shares that have been pledged are an increase claimable by the 
pledgor (/). 

164 . The bailor is responsible to the bailee for 
„ . any loss which the bailee may sustain 

bility to bailee. by reason that the bailor was not 

entitled to make the bailment, or to 
receive back the goods or to give directions, respecting 
them. 

If the terms of the bailment are such that its natural deter- 
mination as between the parties is delivery over to a third person, 
and there is a paramount title elsewhere, the bailee may be in diffi- 
culties, which, however, are mitigated by s. 166 . 


liable for damages: A. B. Moola & 
Sons v. Commissioner for the Port 
of Rangoon A.I.R. 1931 Rang. 95; 
132 I.C. 545. 

(») Lucknow Municipal Board v. 
Abdul Rassaq (1929) 5 Luck. 220; 
64 


127 I.C. 867; A.I.R. 1931 Oudh 
15 . 

(/) Motilal Hirabhai v. Ben Mam 
(1924) 52 I.A. 137; 49 Bom. 233; 
86 I.C. 368; A.I.R. 1925 P.C. 86; 


8s. 

162-1 
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ies. If 


Bailment by several 
joint owners. 


several joint* owners of goods bail them, 
the bailee may deliver them back to, or 
according to the directions of, one joint 
owner without the consent of all, in the 


absence of any agreement to the contrary. 


“ May,” not “ must” ( k ). Even if there is an agreement to 
the contrary, one of several joint owners cannot, after having ac- 
cepted redelivery from the bailee, sue him jointly with the other 
owners ; for “ one party to a contract cannot maintain an action 
for a breach occasioned by his own act, and neither can three par- 
ties maintain an action unless each party separately 'could ” (/). 
Dr. Whitley Stokes charges this section with contradicting all known 
laws, but quaere whether he attended sufficiently to the difference 
made by the enactment being only permissive. 


If the bailor has no title to the goods, and 
the bailee, in good faith, delivers them 


Bailee not re c p n- 
sible on re lei very to 
bailor without title* 


back to, or according to the directions 
of, the bailor, the bailee is not respon- 
sible to the owner in respect of such 


delivery. 


Return of goods to or to the order of the bailor. — A bailee 
who in good faith returns the goods bailed to the bailor or his order 
is not liable to the true owner of goods. N. entrusted certain bales 
of cotton to L., a muccadam (warehouseman). L. pledged the 


cotton with B. (with whom he had dealings for several years) to 
secure advances made by B. to L. Subsequently L. redeemed the 
pledge, and the cotton was returned by B. to or to the order of L. 
N. sued B. and L. claiming delivery of the goods or their value. 
The Privy Council held that whether the pledge by L. to B. was 
or was not valid under s. 178, the return of the goods by B. in good 
faith to L. was a complete defence to the suit (m). The section 


really applicable was the present section, but the case was wrongly 
argued as under s. 178, which it was held unnecessary to consider. 


Estoppel of bailee. — Cp. the Evidence Act, 1872, s. 117.— 
. Nor shall any bailee or licensee be permitted to deny that 
his bailor or licensor had, at the time when the bailment or license 
commenced, authority to make such bailment or grant such license 
. . . Expl (2). — If a bailee delivers the goods bailed to a person 

(k) May v. Harvey (1811) 13 (/) Brandon v. Scott (1857) 7 

East. 197; 12 R.R. 322. In Broad - E. & B. 334; 110 R.R. 574. 

bent v. Ledward (1839) 11A.&E. (m) Bank of Bombay v, Nandi cd 

209; 52 R.R. 321, it does not ap~ Thackerseydass (1912) 40 I,A, 1; 

pear what was the character of the 37 Bom. 122; 17 I.C, 663. 

defendant’s possession, 



BIGHT OF THUD PERSON CLAIMING COOPS BAILED, 
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other than the bailor, he may prove that such person had a right 
to them as against the bailor.” i 166, 1 

The rule of the Common Law is that generally a bailee is 
estopped from denying his bailor's title. He is not only justified 
in delivering to the bailor or according to his directions, but he i$ 
not justified in refusing to deliver to the bailor unless he is under 
the effective pressure of an adverse claim, and defends upon the 
right, and title and by the authority of the third person so claiming. 

There must be something equivalent to an eviction by a paramount 
title, which if it actually look place would of course determine the 
bailment {n). But if the bailor has by his own act, as by mort- 
gaging the thing bailed, made it impossible for the bailee to redeliver 
to him without being exposed to an action at the suit of a durd 
person, then the bailee is excused (o). 

But if a man accepts a bailment with notice at the time of an 
adverse claim, he must stand by the election he has made, and 
cannot afterwards rely on the adverse title against his bailor ( p ). 

A common carrier’s position is not quite the same, as he must 
in any case accept goods offered him for carriage and cannot make 
inquiries as to the ownership. He may safely deliver in pursuance 
of his employment until he has notice of an adverse claim, but 
after notice he would so deliver at his peril, and therefore is 
justified in delivering to the real owner (<?). 

If a warehouseman, or other such like person having the 
custody of goods, acknowledges that he holds them at the order 
of a certain person, he thereby makes himself that person's bailee, 
and is estopped from denying his title to the same extent as if he 
had actually accepted delivery from him (r). 


If a person, other than the bailor, claims 
goods bailed, he may apply to the Court 
Right of third per- to stop the delivery of the goods to the 
t»alied? ,aimlnK s °° ds bailor, and to decide the title to the 
goods. 

The bailee’s protection against conflicting claims appears to be 
left to the general directions of the Code of Civil Procedure. In 


(*•) Biddle v. Bond (1865 ) 6 B. 
& S, 225, approved by C.A. in Ro- 
g&s, Sons & Co . v. Lambert 
& Co ; (1891] 1 Q.B. 318, 325. This 
doctrine does not extend to a change 
of title, in other kinds of transac- 
tions, by assignment or operation of 
law: Kingsman v. Kingsman (1880) 
6 Q.B.D. 122. 

(o) European and Australian Ro- 
yal Mail Co . v. Royal Mail Steam 
Packet Co. (1861) 30 L.J.C.P. 247. 
This is really die application of a 


wider principle. See ss. 53 and 67 
above . 

(/>) Ex parte Davies (1881) 19 

Ch.D. 86. 

(q) Sheridan v. New Quay Co. 
(1858) 4 C.B.N.S. 618; 114 R.R. 
873, followed in Eagleton v. E . /. 
R. Co. (1872) 8 B.L.R. 581, 606. 
The Court of Common Pleas prefer- 
red Story's earlier to his later opi- 
nion. 

(r) Henderson & Co. v. Williams 
118951 1 Q.B. 521, C.A. 
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Ss. England the biilee can take refuge with the Court by inter- 
167-1C9. Reading (s). 

168. The finder of goods has no right to sue the 
owner for compensation for trouble 
Right of finder of and expense voluntarily incurred by 
goods; may sue for hita t0 prese rve the goods and to find 
cd. out the owner; but he may retain the 

goods against the owner until he re- 
ceives such compensation; and, where the owner has 
offered a specific reward for the return of goods lost, the 
finder may sue for such reward, and may retain the foods 
• until he receives it. 


By the Common Law a person who finds lost goods and holds 
them with the intention of saving them for the true owner is 
certainly not a trespasser, and has no higher duties than a bailee (t) ; 
but, the service being rendered without request from the owner, 
he does not seem entitled to any remuneration unless a specific 
reward has been offered for the return of the goods, and the offer 
has come to his knowledge (see on s. 8, “ General Offers ”, above) ; 
and if he cannot claim compensation there is no ground on which 
he can retain the goods. But it seems the Court would be astute 
to lay hold of any evidence which might constitute a cause of 
action for a meritorious finder who had been at substantial pains, 
and it is possible that in some cases he might have rights analogous 
to a salvor’s (»). It appears to have been a current opinion as 
late as the seventeenth century that a finder could abandon the 
goods with impunity ( v ). 


The rule of the present section appears to be intended to satisfy 
natural justice. Presumably the compensation, if no specific 
reward has been offered and the parties cannot agree, is to be what 
the Court considers reasonable. If the parties do agree, the owner’s 
promise of reward may be binding under s. 25, sub-s. 2 (ante). 
See Story, Bailments, § 121a. 


169. When a thing which is commonly the sub- 

When finder of J ect °* sa * e * s * ost » ^ the owner cannot 
thing commonly on with reasonable diligence be found, pr 
sale may sell it. jf re f uses> upon demand, to pay the 

lawful charges of the finder, the finder may sell it — 


($) It is sufficient to refer to the 
judgment of Lindley L.J, in Rogers , 
Sons & Co . v. Lambert & Co . {1891] 
1 Q.D. 318, at p. 327. 

(0 Jsaack v, Clark (1615) 2 
Btilstr. 306, at p. 312, fully cited by 


Sir R. S. Wright in Pollock and 
Wright on Possession at p. 177* 

(u) Nicholson v. Chapman (1793) 
2 H. Bl. 254; 3 R.R, 374. 

(v) Isaack v. Clark supra # note 

Oh 
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(1) When the thing is in danger of perishing or of Sg. 

losing the greater part of its value, or, / * 

(2) When the lawful charges of the finder, in respect 
of the thing found, amount to two-thirds of its value. 

This section is taken from the New York Draft Civil Code, 
s. 943, where it is stated to be a new provision. It does not appear 
to have come before the Indian Courts. At Common Law sale 
by the finder would be a conversion. 

170 . Where the bailee has, in accordance with 
the purpose of the bailment;- rendered 
H^Baiiee’s particular an y service involving the exercisC of 
labour or skill in respect of the goods 
bailed, he has, in the absence of a contract to the contrary, 
a right to retain such goods until he receives due remune- 
ration for the services he has rendered in respect of them. 

~ Illustrations. 

(a) A. delivers a rough diamond to B., a jeweller, to be cut and po- 
lished, which is accordingly done. B. is entitled to retain the stone till he 
is paid for the services he has rendered. 

(b) A. gives cloth to B. ( a tailor, to make into a coat. B. promises 
A. to deliver the coat as soon as it is finished, and to give A. three months’ 
credit for the price. B. is not entitled to retain the coat until he is paid. 


Principle of bailee’s lien. — This section expresses the 
u Common Law principle that if a man has an article delivered to 
him, on the improvement of which he has to bestow trouble and 
expense, he has a right to detain it until his demand is paid” (w). 

Where a bailee has expended his labour and skill in the im- 
provement of a chattel delivered to him, he has a lien for his 
charge in that respect. Thus the artificer to whom the goods are 
delivered for the purpose of being worked up into form, or the 
farrier by whose skill the animal is cured of a disease, or the horse- 
breaker by whose skill he is rendered manageable, have liens on 
the chattels in respect of their charges” (#), An agister, who 
merely takes in an animal to feed it, is not entitled to a lien, as not 
coming within this principle, for he does not confer any additional 
value on the thing entrusted to him ( y ). 


(w) Best CJ. in Sevan v. Water j 
(1828) 3 Car. & P. 520; 33 R. R. 
692. Not if he has kept the thing 
beyond the agreed time, or a reason- 
able time, for the completion of the 
work and has failed to complete it; 
Jndah v. Emperor (1925) 53 Cal. 
174; 90 I.C. 2% A.I.R. 1926 Cal. 


464 (in such case bailor does not 
commit theft by retaining the goods). 

(x) Parke B., in Scarf e v. Mor- 
gan (1838) 4 M. & W. 270, 283; 51 
R.R. 568, 578. 

(y) Jackson v. Cummins (1839) 
5I.&W. 342; 52 R.R. 737; Chan- 
da Mai v. Gonda Smgh (1885) Punj. 
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j " Further, where a person does work on goods delivered to him 
/nder an entire contract, the fact that the deliveries are at differ 
/rent times does not affect his right to a lien on all goods dealt with 
under that contract (2) . Accordingly, where jute was delivered 
to a pressing company from time to time to be baled, but all under 
one contract, the lien was held to attach to all such goods (a). 

A bailee for reward cannot transfer his lien to a sub-con- 
tractor without the bailor’s authority (b). 

Contract to the contrary. — Where there is an express con- 
tract to do certain work for a specified sum of money, there is no 
room for a quantum meruit claim. A person, therefore, to whom 
an organ is delivered for repairs for a certain sum is not entitled 
to retain it as security for a sum of money claimed not under the 
contract, but for work done (c). While the special contract is 
in force there is no other “ due remuneration ” than the sum 
expressly contracted for. 

171. Bankers, factors, wharfingers, attorneys_of 
a High Court and policy-brokers may, 
General lien of ban- in the absence of a contract to the con- 
fing P, r»'. a a» t torneysa a n r d trary, retaih, as a security for a general 
policy-brokers. balance of account, any goods bailed to 

them ; but no other persons have a right 
to retain, as a security for such balance, goods bailed to 
them, unless there is an express contract to that effect. 

General as distinct from particular lien: Bankers. — This 
“ general lien/' as it is called by way of distinction from the 
44 particular lien " of an artificer for work done by him on the 
particular goods in question (tf), was originally established in 
England, as regards bankers and others, as a proved usage of 
trade; but, once being so established, it became part of the law 
merchant, and as much to be judicially noticed as any other part 


Rec. no. 60. A fortiori , he has no 
‘right to sell: Vithoba v. Maroti A. 
I.R. 1940 Nag. 273. In England 
an innkeeper has a lien on goods 
brought into the inn by a guest; 
this is on the distinct ground that he 
is bound by law to accept them. See 
1 Sm. L. C., 13th ed. 131. As to 
the peculiar position of a distrainer 
at common law, who does not acquire 
possession at all, see Turner v. Ford 
(1846) 15 M. & W. 212; 71 R.R. 
624; Pollock and Wright on Pos- 
session, 82, 202. 

($) Chase v. Westmote (1816) 


15 M. & S. 180; 17 R.R. 301. 

(a) Miller v. Nasmyth's Patent 
Press Co., Ltd . (1 882) 8 Cal. 312. 

( b ) Pennington v. Reliance Mo- 
tor Works 119231 1 K.B. 127. 

( c ) Skinner v. Jager (1883) 6 
All. 1394. 

(d) “ A general lien is the right to 
retain the property of another for a 
general balance of accounts; but a 
particular Hen is a right to retain It 
only for a charge on account of 
labour employed or expenses bes- 
towed upon the identical property 
detained*: Kent, Comm, it, 634. 
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of the few (<?). The right does not extend to sfpurities or other 
valuable property deposited with a banker merely for safe custody 
or for a special purpose (/), and this on the ground that the 
limited and special purpose must be deemed to imply a contract to 
the contrary, which seems to account for the absence from the text 
of any words expressly * making an exception in such cases ( g ). 
Where a member of a firm deposited a lease to secure a particular 
advance to the firm, it was held that the banker had no lien for the 
general balance due from the firm ( h ). Nor does the lien of a 
banker extend to title deeds casually left at the bank after a refusal 
by him to advance money on them (i) ; and where a deed, dealing 
with two distinct properties, was deposited with a methorandjum 
charging only one of the properties with a specified sum and also 
the general balance due to the banker, it was held that he had no 
lien on the other property comprised in the deed (/). 

But, in order that the general lien may be excluded by a special 
agreement, whether express or implied from the circumstances, the 
agreement must be clearly inconsistent with the existence of such a 
lien ( k ). Accordingly a deposit of valuables with a banker to 
secure debts of a customer due to him as banker is subject to the 
bankers' lien for the customer's general debts to him unless the 
customer can prove an agreement to give up his general lien (/)* 
Such an agreement may be evidenced, for, example, by a memo- 
randum of charge declaring that the deposit is to secure overdrafts 
not exceeding a named amount. This excludes the banker's lien 
for any greater amount (w). As to boxes or sealed parcels depo- 
sited with a banker for custody without informing him of their 
contents or making them accessible to him, he has no lien on them 
even if the customer is in the habit of leaving other securities with 
the banker against advances (w). 

A banker’s lien, when it is not excluded by special contract, 
express or implied, extends to all bills, cheques, and money entrusted 
or paid to him, and all securities deposited with him, in his character 


(e) Brandao v. Barnett (1846) 
12 Cl. & F. 787; 69 R.R, 204, per 
Lord Campbell and Lord L\ nd hurst. 

{/) See Cuthhert v. Roberts , Lub- 
bock & Co. [1909J 2 Ch. 226, C. 


(#) So as to a sum specially ear- 
marked for remittance abroad: Mer - 
cantile Bank of India v. Rochaldas 
Gidutnal, 9$ IX. 358; A.I.R., 1926 
Sind 225. 

(A) Wolstenholm v. Sheffield 
Bmk (1886) 54 L.T. 746. 

_<*> Lucas v. Dorrein (1817) 7 
Taunt. 278; 18 8UR, 480. 


(/) IVvlde v. Radford (1864) 33 
L.J. Ch. 51. 

(k) Brandao v. Barnett (1846) 12 
Cl. & F. 787; 69 R.R. 204; Agra 
Bank’s Claim (1872) L.R. 8 Ch. 
41. 

(/) Ktmhan v. Bank of Madras 
(1895) 19 Mad. 234; Official Assig- 
nee of Madras v. Ramaswami Chet- 
ti (1920) 43 Mad. 747; 59 I. C. 
475. 

(m) Re Bowes (1886) 33 Ch.D. 
586. 

(m) Lease v. Martin (1873) L.H. 
17 Et. 224. 
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& I7& as a banker (o) f In the case of money and negotiable securities* 
the lien is not prejudiced by any defect in the title of the customer, 
nor by equities of third persons, provided the banker acts honestly 
and without notice of any defect of title (/>),* But there is no lien 
for advances made after notice of a defect in the customer's 
title ( q ), or after notice of an assignment, of the moneys or secu- 
rities in the banker's hands (r). And in the case of securities 
which are not negotiable, the lien is confined to the rights of the 
customer herein, and is subject to all equities affecting them at the 
time when the lien attaches >(.?)• 

Factor. — A factor “is an agent entrusted with the possession 
of goods for the purpose o f sabs? pT He rnay buy and sell 
"either in his own name or in that of the principal, though “ he 
usually sells in his own name, without disclosing that of his 
principal. ,, The factor is said to have a “special property" in 
the goods consigned to him ( u ). Private instructions to sell only 
in the principal's name or within fixed limits of price will not make 
him the less a factor or deprive him of his claim to lien ( v ). The 
secretaries and treasurers of a company, who have made advances 
to the company and incurrred expenses and made disbursements on 
behalf of the company in the conduct of its business, are not 
factors, and are not entitled to any lien on the property of the com- 
pany in their possession (zu), Similariy a banian in Calcutta has 
no Hen for a general balance of account in the absence of an express 
contract to that effect (x). Though advances made by a factor 
for sale confer a Hen on him, they do not confer upon him the right 
to sell invito domino. To claim such a right there must be an 
agreement either express or to be inferred from the general course 
of business or from the circumstances attending the particular con- 
signment (y)> 

Conformably to the principle governing all general liens, a 
factor's Hen, where it exists, applies only to debts due to the factor 


(a) Misa v. Currie (1876) 1 App. 
Cas. 554; London Chartered Bank 
v, White (1879) 4 App. Cas. 413. 

( p ) Bank of New South Wales v, 
Goulburn Butter Factory [1902] A. 
C. 543; Misa v. Currie , supra ; Bran - 
dao v. Barnett (1846) 12 Cl. & F. 
787; 69 R.R. 204. 

(g) Solomons v. Bank of Eng- 
land (1810) 13 East. 135; 12 R.R. 
341; Locke v. Prescott (1863) 32 
Beav. 261; 138 R.R. 733, 

(r) Jeffreys v. Agra Bank (1866) 
L.R. 2Eq. 674. 

(s) London and County Bank v. 
Ratcliffe (1881) 6 App. Cas. 722. 

(0 Cotton L ,J. in Stevens v. Bil- 
ler (1883) 25 Ch.D. 31, 37; Emperor 
v. Parakh (1925) 1 Luck. 133; 92 I. 


C. 744; A.I.R. 1926 Oudh 202 (mo- 
tor-car dealer entrusted with car for 
sale committed no offence by refusing 
to return the car to the Court of 
Wards, under whose management 
the client's estate had come, without 
payment of his account). 

( u ) Baring v. Corrie (1818) 2 
B. & Aid. 137, per Abbott CJ. at 
p. 143, Holroyd J. at p. 148; 20 R. 
R 383 

\v) Stevens v. Biller (1883) 25 

Ch.D. 31, 37. 

(w) In re Bombay Saw Mills Co. 
(1889) 13 Bom. 314, 320. 

(x) Peacock v. Baijnath (1891) 
18 I. A, 78; 18 Cal. 573. 

(y) Jafferbhoy v. Chari esworth 
(1893) 17 Bom. 520, 542. 
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In that character; it does not extend, to ** debts which arise prior 3* 
to die time at which his character of factor commences ” (a). Blit 
it extends to ah his lawful claims against the principal as a factor, 
whether for advances, or remuneration, or for losses or liabilities 
incurred in the course of his employment in respect of which he 
is entitled to be indemnified (a). 

-In order that the lien may attach, the goods must come into 
the possession, actual or constructive ( b ) of the factor If, for 
instance, a „factor accepts bills on the faith of a consignment of 
goods which, by reason of the bankruptcy of the principal, are 
never received by him, he has no lien on the goods as against the 
principal's trustee in bankruptcy (c). Nor does the lien extend 
to goods acquired otherwise than in his character of a factor (d), 
or entrusted to him with express directions or for a special purpose 
inconsistent with the existence of a general lien (e). Instructions 
to provide, out of the proceeds of a consignment, for a bill of 
exchange drawn by the principal on the factor in favour of a third 
person will exclude the factor’s general lien unless he pays the 
bill of exchange (/). 

Wharfingers. — The lien of a wharfinger is, generally speaking^ 
only effective as regards claims against the owner of the goods. He 
has no lien as against a buyer for charges becoming due from the 
seller after he has had notice of the sale (g) ; and where it was 
agreed between a buyer apd seller, before the goods sold came to 
the hands of the wharfinger, that the contract of sale should be 
rescinded, it was held that he had no lien as against the seller for 
a general balance due to him from the buyer ( h ). 

Owners of a screwhouse who have a Hvharf as an accessory are 
not wharfingers (i), 

m * * — — * — * 

( z ) Houghton v. Mathews (1803) 

3 B, & P. 485, at p. 488 ; 7 R. R. 

815, at p. 816. 

(a) Hammonds v. Barclay (1802) 

2 East, 227, where the principal died 
-during the currency of certain bills 
accepted by the factor on the faith 
of a consignment of goods; Drink- 
water v. Goodwin (1775) Cowp. 

251 (liability incurred by the factor 
as surety for the principal), 

(b) Bryans v. jVijr (1839) 4 M. 

& W. 775; 51 R.R. 829. And see 
JLutscher v. Comptoir d'Escompte 
(1876) 1 Q.B.D. 709. 

U) Kinioch v, Craig (1790) 3 T. 

R. 119, 783; 1 R.R, 664. 

(d)Dixoi) vl S tans f eld (1850) 

10 C.fe. 398; 84 R.R. 631 (where 
a factor insured a ship on the prin- 
cipal's behalf, |t was held that his 
65 


general lien did npt extend to the 
policy of insurance). 

(e) Spalding v. Ruding (1843) 6 
Beav. 376; 63 R.R. 120 (bill of lad- 
ing pledged to factor for specific 
amount) ; Burn v. Brown (1817) 2 
Stark. 272; 19 R.R. 719 (certificate 
of ship’s registry entrusted to fac- 
tor for the purpose of paying duties 
at custom-house). 

(/) Frith v. Forbes (1862) 4 De 
G. P, & J. 409; 135 R. R. 217; Col- 
vin v. Hartwell (1837) 5 Q. 4 F. 
484. 

(g) Barry v. Longmore (1840) 
12 A. & E. 639 ; 54 R.R, 654. 

(/t) Richardson v. Goss (1802) 2 
B. & P. U9; 6 R t £. 727, ' 

(*) MUler v. Nasmyth's Patent 
Press Co. (1882) 8 Cal, 
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Attorney*. — In England a solicitor has a lien on his client's 
documents (not only deeds and law papers) (/) entrusted to him 
as solicitor ( k ) “ for all taxable costs, charges, and expenses in- 
curred by him as solicitor for his client; but he has no lien for 
ordinary advances or loans. His taxable costs, charges, and ex- 
penses would include money payments which he makes for his 
client in the course of his business, such as counsel’s fees” (l). 
Taking a special security from the client is not necessarily an aban- 
donment of the general lien, but it will be so if the circumstances 
are inconsistent with the continuance of the lien, and if the soli- 
citor does not expressly reserve his lien an intention to waive it 
will generally be inferred, having regard to the solicitor’s duty to 
give his client full information (m). 

A solicitor who is discharged by his client holds the papers 
entrusted to him subject to his lien for costs; and the lien extends 
also to translations of documents made by the Court’s translator 
at his expense ( n ). If, however, a solicitor discharges himself (o), 
he is not, according to English law, entitled to a lien, and the same 
law applies in India. S. I saves usages and customs of trade not 
inconsistent with the provisions of this Act, and the usage of trade 
of attorneys sanctioned by English law is not inconsistent with this 
section. Applying this reasoning, it was held by the Calcutta High 
Court that a dissolution of a firm of solicitors operates as a dis- 
charge of the client who employs them, and the attorneys are not 
entitled to retain the papers until their* costs are paid (/>). For 
Indian decisions on solicitor’s lien, see Mulla’s Code of Civil Pro- 
cedure, 11th ed., pp. 627-629. 

The kinds of lien dealt with in this Act are as follows : — 

(1) Lien of finder of goods (s. 168, above) ; 

(2) Particular lien of bailees (s. 170, above) ; 


(;) B.g., cheques: General Share 
Trust Co. v. Chapman (1876) 1 C. 
P.D. 771. 

\k) Sheffield v. Eden (1878) 10 
ChD. 291 (solicitor mortgagee has 
no lien on mortgage deed for costs of 
mortgage; here the deed is not the 
client's property at all) ; Champer- 
nown v, Scott (1821) 6 Mad. 92; 22 
R.R. 248; 13 Enc. Laws of Eng- 
land, 2nd ed., 494, s.v. Solicitor, which 
see for details of English practice on 
the subject. 

(0 Lindley L.J., Re Taylor, Stile- 
tnan, and Underwood {1891] 1 Ch. 
590, 596; “all such chums against 
the client as the taxing master has to 
Consider," per Kay L.J., at p. 599. 

,(») to., at pp. 597, 501; Re 


Douglas Norman & Co [1898] I 
Ch. 199. The leading earlier autho- 
rities are Cowell v. Simpson (1809) 
16 Ves. 275; 10 R.R. 181, and Ste- 
venson v. Blakelock (1813) 1 M. 
& S. 535; 14 R.R. 525. 

(n) Bat Kesserbai v, Narranii 
(1880) 4 Bom. 353. 

(o) An attorney who declines to 
act further for a client unless costs 
already incurred are paid discharges 
himself ; Basanta Kumar v, Rustem 
Kumar (190 2) 4 C.W.N. 767; Atool 
Chandra Mukerjee v. S hashes Bhu- 
san (1904) 6 C.W.N. 215. 

(P) Re McCorkindaie (1880) 6 
Cal. 1. following Re Most (1866) L. 

2 Eq> 345* 
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(3) General lien of bankers, factor*, wharfingers. High Court _ 8 ^ 

attorneys and policy-brokers (*. 171, above) ; ^ 171^ 

(4) Lien of pawnees (ss. 173, 174, below) ; and 

(5) Lien of agents (s. 221, below) ; 

Some further comments with regard to liens, general and 
particular, of agents and sub-agents, and to the modes in which such 
liens may be extinguished or lost, will be "found in notes on s, 221 . 
post. 

As to lien of railway administration, see Railways Act, 1890, 
s. 55. 

The sections of the Indian Contract Act relating to lien are not 
exhaustive, and do not negative the existence of lien in cases not 
specified therein. On general principles, and in the absence of any 
direct provision to the contrary, an arbitrator has a lien on his 
award for the payment of his reasonable charges ( 9 ). 

Bailments of Pledges. 

“ 1 * 72 . The bailment of goods as security for pay- 
ment of a debt or performance of a 
“ Pledge,” “ paw- promise is called “pledge.” The bailor 
defined. 11 d pawnee ” is in this case called the “pawnor.” 

The bailee is called the “pawnee.” 

[Bankers, by agreement with a customer who has purchased goods to be 
paid for by drafts in the usual manner, honour the drafts and receive and 
store the goods, the customer taking delivery and paying for the goods 
taken from time to time. As to any goods remaining in the bank’s custody 
unpaid for, the bank is a pawnee and not a mere bailee, and hais the right 
of sale given by s, 176] (r). 


The section affirms the Common Law. The bailee under a 
contract of pledge does not become owner, but, as having posses- 
sion and right to possess, he is said to have a special property ( s ). 
Any kind of goods, documents, or valuable things of a personal 
nature may be pledged (0- Delivery is necessary to complete a 
pledge; it may be actual or constructive, and it is sufficient if the 
thing pledged is delivered under the contract within a reasonable 
time of the lender’s advance being made (w). Government pro- 


(q) In re Cy%U Kirkpatrick (1897) 
Punj. Rec. no. 22, The analogy 
between a seller of goods and an 
arbitrator suggested by Roe C. J., 
to bring the arbitrator’s case within 
s* 95 of the Act, (see now ss. 46, 
47 of the Indian Sale of Goods Act, 
1950) seems to be farfetched. 

(r) Alliance Bank of Simla v. 
Ghamandi Lal-Jaini Lai (1927) 8 
Lah, 575; 101 IX* 725; A. I. R« 
1927 Lah. 408. The right must, of 


course, be exercised regularly with 
proper demand and notice, as men- 
tioned below under tjiat section, 

(s) See per Bowen L.J., Ex parte 
Hubbard (1886) 17 Q.B.D* at p, 
698. 

(/) 10 Enc. Laws of Engl, 2nd 
ed., 642, citing Story. 

(*) Hilton v. Tucker (1888) 39 
Ch.D, 669; Jyoti Prakash v. Mukti 
Prakash (1917) 22 C.W.N, 297. 
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8 , £78, missory notes may be pledged, but this must be done as required 
*' ■ by statute by endorsement and delivery (v). The rules of delivery 
and the like which are generally applicable to bailments are appli- 
cable here. A pawnee may redeliver the goods to" the pawnor for 
d limited purpose without thereby losing his rights under the con- 
tract of pledge, as for the purpose of enabling the pledgor to sell 
the goods on the pledgees behalf (w). If the pawnee, however, 
abuses his authority in such a case by selling or pledging afresh 
on his own account to a third person who gives value in good faith, 
the pawnee is not entitled to the goods as against that person, who 
has received possession from an owner lawfully in possession, 
though using his possession fraudulently (x). 

According to mercantile usage found to obtain in the city of 
Amritsar, if a person leaves goods with another and then borrows 
money from him, the loan is to be understood to be made on the 
security of the goods, so that if the loan is not repaid the creditor 
may sell the goods and appropriate the proceeds of the sale towards 
his debt (y). 

It is clear from the definition of "bailment” (s. 148, above) 
that there can be no pledge of goods unless there is an actual deli- 
very of the goods. A loan, however, may be secured by a hypothe- 
cation of goods. Such a transaction does not require delivery of 
goods for its validity; nor can it be said to be prohibited by the 
Contract Act merely because the Act contains provisions for bail- 
ments of pledges and none for hypothecation of goods (z). 

“ The Indian Contract Act does not state that the whole of 
the Law of Contract in British India is comprised in the Act. In 
fact, the preamble of the Act shows clearly that the Act only con- 
tains a portion of the Law of Contract applicable in British India 
and there is nothing to prevent a person from hypothecating his 
goods to another person for security. The ordinary principles of 
equity apply in such cases, namely, the question becomes whether 
there was an intention to create a security and, if there was an 
intention to create a security, equity gives effect to it. It is quite 
clear that in a case like this, it is impossible to hold, where a large 


(v) Jyoti Prakash v. Mukti Pra - 
kash (1917) 22 C.W.N. 297. See 
also Neckram Dobay v. Bank of 
Bengal ( 1891 > 19 LA. 60; 19 Cal. 
322, a case of pledge of Government 
securities. 

( w ) North-Western Bank v. 
Poynter, Son & Macdonalds [1895] 
A.C, 56. 

(x) Babcock v. Lawson (1880) 
5 Q.B.D. 284. 

(y) Pirthi Mol v. Gopi Nath 
,(1886) Punj. Rec. no. 34. 


(z) Shrish Chandra Roy v. Mun- 
gri Bewa (1904) 9 C. W. N. 14; 
Shivram v. Dhau (1901) 4 Bom. L. 
R. 577; Damodar v. Atmaram 
(1905) 8 Bom.L.R. 344; and cf., 
In re A. Summers (1896) 23 Cal. 
592, and Pumnthavelu v. B hash- 
yam (1901) 25 Mad. 406; Haripada 
v. Anath Nath Dey (1918) 22 C.W. 
N. 758 ; 44 I.C. 211. See Ghose, 
Law of Mortgage in India, 5th ed., 
i, 115. 
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body of the cdtahunity is engaged in commercial pursuits, say,. 
where thousand tons of coal or a large parcel of goods is concerned, 1784'* 
that the Banker is bound tQ take actual possession of property (a). 

tVS, The pawnee may retain the goods pledged, 
not only for payment t>f the debt or the 
retainer?** 8 right of performance of the promise, but for the 
interest of the debt, and all necessary 
expenses incurred by him in respect of the possession or 
for the preservation of the goods pledged, * 

The pawnee makes himself a wrongdoer if he persists in hold- 
ing the goods after tender of all that is due. In that event his 
“ special property ” is determined by his wrongful refusal of a 
tender properly made, and the pawnor can recover the goods (b}. 

174 . The pawnee shall not, in the absence of a 
contract to that effect, retain the goods 

tain a for C debt 0 or t0 pro'- P Ied S ed for ^ debt or promise Other 
mise other than that than the debt or promi'se for which 

ged. w Presumption fn they are pledged: but such contract, in 
advances. subsequent a ^ sence °f anything to the contrary, 
shall be presumed in regard to subse- 
quent advances made by the pawnee. 

This section does not appear to need any comment, except that 
the presumption mentioned at the end does not apply to advances 
made on a new and different security (c). 


1 V5- The pawnee is entitled to receive from the 


Pawnee's right as 
to extraordinary ex- 
penses incurred. 


pawnor extraordinary expenses incur- 
red by him for the preservation of the 
goods pledged. 


“Receive.” — Note that the word is not “ retain,” as in the 
two preceding sections, but “ receive.” A pawnee has, therefore, 
no right of lien for “ extraordinary ” expenses, as he has in the 
case of "necessary” expenses (s. 173), but has only a right of 
action in respect of them. As an example of the expenses contem- 
plated by this section. Dr. Whitley Stokes (in “ The Anglo-Indian 
Codes”) suggests "the cost of curing a pawned horse which 
meets with an injury by accident.” There does not appear to be 
any distinct English authority. See, however, Kent’s Commen- 
taries, i\. 579. , 

(«) Haripada v. Altai h Nath Dey,cf New South Wales v. O'Connor 
supra, at p. 759. . (1880) 14 App. Ca. 273, at p. 382. 

%b) Settled law. See the Privy (c) Cowasji v. Official Assignee 
Council per Lord Macnaghten, £<***(1928) 30 Bom.L.R. 1310; 115 I. 
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Pawnee’s right 
where pawnor makes 
default* 


176 . If the pawnor makes default in payment of 
' the debt, or performance, at the stipu- 

lated time of the promise, .fh respect of 
which the goods were pledged, the 
* pawnee may bring a suit against the 
pawnor upon the debt or promise, and retain the goods 
pledged as a collateral security; or he may sell the thing 
pledged, on giving the pawnor reasonable notice of the 
sale. * 


If the proceeds of such sale are less than the amount 
due in respect of the debt or promise, the pawnor is still 
liable to pay the. balance. If the proceeds of the sale are 
greater than the amount so due, the pawnee shall pay over 
the surplus to the pawnor. 

Pawnee’s rights. — The substance of this section is familiar 
and well settled English law. It is sufficient to cite one or two 
modem dicta. “ A contract of pledge carries with it the impli- 
cation that the security may be made available to satisfy the obli- 
gation, and enables the pledgee in possession (though he has not 
the general property in the thing pledged, but a special property 
only) to sell on default in payment and after notice to the pledgor 
although the pledgor may redeem at any moment up to sale” (d). 
After sale it is the pawnee’s ordinary right “ to recover the balance 
of the loan unsatisfied on the sale of the pledge” ( e ). 

Where no time is originally stipulated for payment, it seems 
that “ the debtor is not in default until notice is given by the 
creditor that he requires payment on a certain day, and that day 
is past. The debtor is then in default, and is in the same position 
as if a day for repayment had been fixed in the original 
contract” (/). 

It must be observed that the contract of pledge differs essenti- 
ally from that of mortgage. A mortgagee does acquire general 
property in the thing mortgaged, subject to the mortgagor’s right 
to redeem. Foreclosure is a judicial determination of a defaulting 
mortgagor’s right, whereby the mortgagee’s property becomes 
absolute. A pawnee, not being the legal owner, is not entitled to 
foreclose, but has only power to sell (g ) ; and authorities on mort- 
gage transactions are to be applied to cases of pledge, if at all, only 
with great caution. 


C. 389; A.I.R. 1928 Bom. 545. 

(d) Cotton L.J. in Re Morrit 
(1886) 18 Q.B.D. 222, at p. 232. 

{e? Jones v. Marshall (1889) 24 
Q.B.D. 269, at p. 271. 

(/) Note to Law Journal report 


of Pigot v. Cubley (1864) 15 CB.N. 
S. 702 ; 33 LJ.C.P. 134, 136; 137 
R R 72S 

V) Carter y. Wake (18 77) 4 Ch. 
D. 605. 
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” libty sell the thing pledged.” — The power conferred on the 8. 
pledgee tinder this section to sell the property without reference 
to the Court does not take away his right to sue the pawnor on the 
debt or bring a suit for the sale of the property pledged to him (ti). 
There is nothing in the Act to forbid the pawnee from buying the 
♦ frmg pledged at the sale, though he cannot sell to himself. But it 
has been held by the Privy Council that a sale by the pawnee to 
himself, though unauthorised, does not put an end to the contract 
of pledge, so as to entitle the pawner to have back the thing pledged 
without payment of the debt secured by it (i) ■ From this point 
of view it would seem that a sale by a pawnee to himself is not an 
act inconsistent with the conditions of the bailment ” within the 
meaning of s. 153 (ante), so as to entitle the pawnor to avoid the 
contract of pledge at his option, but is on the same footing as a 
premature sale (see the commentary on that section). 

Reasonable notice of sale. — The section is mandatory and the 
required notice must be given notwithstanding any contract to the 
contrary (/). Unless there is reasonable notice, the pawnee can- 
not sell the thing pledged; but it is not necessary that the notice 
under this section should state the date, time or place of the intended 
sale. A notice by the pledgee to the pawnor that unless the latter 
redeems the articles pledged within a fortnight, the pledgee will 
sell them is good notice, though the pledgee may not sell the goods 
until some days after the expiration of the fortnight (k). 

Limitation. — The period of limitation for a suit on the lean 
is that prescribed by the Limitation Act, 1877, Sch. II., art. 57 (see 
now the Indian Limitation Act, 1908, Sch. I), that is, three year* 
from the date of the loan, whether the suit be to recover the original 
amount of the loan, or to recover the balance after sale of the thing 
pledged (/). And if the suit be in respect of a promise, the period 
is three years from the breach of the promise under art. 115 of the 
same Act. And where the suit is for the sale of the property 


( h ) Mahalinga fJadar v. Gana- 
pathi Subbien (190?) 27 Mad. 528; 
Ntm Chand v. Jagabundhu (1894) 
22 Cal. 21; Jyoti Prokash v. Mukti 
Prakash (1917) 22 C.W.N. 297 ; 33 
I.C. 891; Debidin v. Gaya Pershad, 
note (/), infra. 

(») Neckram v. Sank of Bengal 
<1891) 19 I.A. 6ft at p. 67; 19 Cal. 
322. 

(/) Co-operative Hindusthan 
Bank v. Surendranath De (1931) 59 
Cal. 667; J38 I.C. 852; A. I. R. 
1932 Qd. 524. 

(k) Ktmj Behari Lai v. Bhargava 
Commercial Bank (1918) 40 All. 
522 ; 45 I.C. 462. A pledgee entitled 


to sell is not botmd to sell within 
any particular time: Kesartmal v. 
Gundabathula Suryanarayanamurty, 
114 I.C. 820; A.I.R, 1928. Mad. 
1022. A suit for the debt due can 
be brought though notice is not 
given: Makhan Lai ▼. Ghulam Hus- 
sain A. I. R. 1933 Lah. 536; 146 
I.C. 194, 

(/) Saiyid Ali Khan v. Debt Pra- 
sad (1901) 24 All. 251; Yellappa v. 
Desayappa (1906) 30 Bom. 218; 
Dowlat Ram v. Jiwan Mai (1881), 
Punj. Ree. no. 116; Debidin v.' 
Gaya Pershad, 104 I.C. #40; A. I. 
R. 1927 Nag. 346. 
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SJBR,* pledged, the period of limitation is six year's from the date of the 
'78-178. pledge tinder art 120 of that Act (m). 

177 - If a time is stipulated for the payment of 

the debt, or performance of the pro- 

no?’» f right"o redeem" m * se > f° r which the pledge is made, and 
the pawnor makes default in payment 
of the debt or performance of the promise at the stipulated 
time, he may redeem the goods pledged at any subsequent 
time before the actual sale of them; bttt he must, in that 
case, pay, in addition, any expenses which have arisen 
from his default. 

This is supplemental to the foregoing section. In a Rangoon 
case it was held that an agreement that the pledge should become 
irredeemable if not redeemed after a certain period was valid («). 
It is submitted that this decision does not correctly interpret the 
section and that such an agreement should be held to be invalid. 

Limitation. — The period for a suit against a pawnee to recover 
the thing pledged is thirty years from the date of the pawn. See 
Limitation Act, Sch. I., art. 145. 

178 - Where a mercantile agent is, with the con- 

sent of the owner, in possession of 
tiieagent. by mercan * goods or the documents of title to 
goods, any. pledge made by him, when 
acting in the ordinary course of business of a mercantile 
agent, shall be as valid as if he were expressly authorised 
by the owner of the goods to make the same; provided that 
the pawnee acts fa good faith and has not at the time of 
the pledge notice that the pawnor has not authority 
to pledge. 

Explanation . — In this section the expressions ‘mer- 
cantile agent-' and ‘documents of title!- shall have the 
meanings assigned to them in the Indian . Sale of Goods 
Act, 1930 w 

This section is the counterpart of the second paragraph of 
s. 27 of the Indian ’Salfe of Goods Act, 1930, which relates to sales^ 

(m) Mahalinga Nadar v. Gana- to the right to proceed against the 
pathi Subbien_ (1902) 27 Mad. 528, debtor personally. Fisher v. Ar- 
per Subrahmania Ayyar and Benson deshir A.I.R, 1935 Bom. 213; 37 
JJ, Davies J. dissented, holding that fiom.L.R. 165; f56 IX/ 531. A 
art. 57 applied, on the ground that («) Dwarika v. Bagawati AXJt 
the right to proceed against the pro- 1939 Rang. 413, t 

party pledged was merely auxiliary 
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' Original a. 178. — S. 108 of the Contract Act, now superseded 8. l'l 
by ss. 27-30 of the Indian Sale of Goods Act, 1930, related to the 
sale of goods by a person other than the owner thereof* The 
Original s. 178 of the Contract Act dealt with the pledge of goods 
by a person other than the owner thereof. That section has been 
repeated and the subject-matter of the section is now spread oven 
the present s. 178 and s. 178a of the Contract Act and s. ,30 of the 
Indian Sale of Goods Act. The present s. 178 and s. 178a were 
inserted by the Indian Contract (Amendment) 'Act, 1930, which 
came into force on the 1st July, 1930. 

The original s. 178 read as follows: — 

“ A person who is in possession of any goods, or of any bill 
of lading, dock-warrant, warehouse-keeper’s certificate, whar- 
finger’s* certificate, or warrant or order for delivery, or any other 
document of title to goods, may make a valid pledge of such goods 
Or documents : Provided that the pawnee acts in good faith and 
under circumstances which are not such as to raise a reasonable 
presumption that the pawnor is acting improperly: 

“ Provided also that such goods or documents have not been 
obtained from the lawful owner, or from any person in lawful 
custody of them, by means of an offence or fraud.” 

Indian Factors Acts. — The law in force in British India 
before 1872 was contained in the Indian Factors Acts of 1840 and 
1844, the first of which extended to British India the provisions of 
4 Geo. IV. c. 83, as amended by 6 Geo. IV. c. 94, and the second 
those of 5 & 6 Viet. c. 39. The Indian Factors Acts were repealed 
by the Contract Act. As to the old ss. 108 and 178 the Privy 
Council said: “ Ss. 108 and 178, though they very possibly extend, 
at least cover the same ground as the provisions of the Indian 
Act XX of 1844” (o). 


Pledge by mercantile agent. — By s. 2, sub-s. (9), of the 
Indian Sale of Goods Act, “ mercantile agent ” means a mercantile 
agent having itf the customary course of business as such agent 
authority either to sell goods, or to consign goods for the purpose 
of sale or to buy goods, or to raise money on the security of goods. 
This definition has been taken from the English Factors Act, 1889, 
s. 1. 4 ' 

Under the old S. 178 an owner of good!: though not in physical 
possession o( t the goods could obtain a Iban on the security of a 
pledge of f * irie goods by a pledge of the documents of title (p). 
By the^tesent section the statutory power to pledge goods or doCu- 
maf^of title is confined to mercantile agents, being such as in the 
customary course of their business have authority to deal “With 


_(°) Ratndas v. S, Amerchand & 
Co. (1916) 43 I.A, 164, at pp. 168- 
169; 40 Bom. 630, at p. 634 ; 35 I.C. 
954. 


(p) Official Assigrie t of Madras v. 
Mercantile Bank (1934) 61 I.A. 416; 
58 Mad. 181; 152 I.C. 730; A.I.R. 
1934 P.C. 246. 
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A 178. goods. This establishes, as the Privy Council in the case last cited 
observed, |he curious and anomalous position that the mercantile 
agent can do what the owner cannot do, that is, make a pledge of 
goods by a pledge of the documents of title without the' attornment 
of the warehouseman or other custodian. Other cases in which a 
person other than the owner of the goods may make a valid pledge 
are dealt with in s. 178a below and in s. 30 of the Indian Sale of 
Goods Act considered below. The result is that a valid pledge can 
no longer be made by any person “ in possession " of goods. It 
can only be made by a mercantile agent as provided' in s. 178, or 
by a person who has Obtained possession of the goods under a 
contract voidable under s. 19 or s. 19a of the Act as provided in 
s. 178 a, or by a seller or by a buyer in possession of goods after 
sale as provided in s. 30 of the Indian Sale of Goods Act. . 

The word “ possession ” in the old s. 178 was held to mean 
juridical possession. At the same time there were cases in which 
it was said that there was nothing in the language of the section 
to warrant such a limitation. Decisions under the old section may 
be divided into five groups according to the character of the 
pledgor’s possession, namely: — 

(1) Pledge by a commission agent employed to sell goods (q), 

or by a broker employed to sell goods on jangad 
terms (r). 

(2) Pledge by a seller who has been left in possession of the 

goods sold (s). 

(3) Pledge by a person in bare custody of goods, e.g., by a 

servant ( t ), or by a wife ( u ), or by a hirer of goods (v), 
or by a gratuitous bailee (w). 

(4) Pledge by a person who has agreed to buy goods under 

a hire-purchase agreement and who has not made default 
in payment of the instalments (x). 

(5) Pledge by a person entrusted with goods for a specific pur- 

pose (y). 


(q) Seshappier v. Subramania 
(1916) 40 Mad. 678 ; 34 I.C. 751. 
See also Profulla Kumar Bose v. Na- 
bo Kishore Rat (1918-19) 23 C.W. 
N. 907 ; 54 I.C. 224; King Emperor 
V. Nga Po Chit (1923) 1 Rang. 
199; 74 I.C. 1050; A. I. R. 1923 
Rang. 227. 

(r) Durgabai * v. Sarasvatibai 
(1925) 31 Bom.L.R. 414;. 118 I.C. 
796. 

(i) Haji Rahimbux v. Central 
Bank of India, Ltd. (1928) 56 Cal. 
367; 119 I.C. 23. 

(0 Biddomoye Dabee v. Sittaram 
(1878) 4 Cal. 497; Sharaf Din v. 
Goial Chand (1931) 12 Lah. 304; 


132 I.C. 835; A. I. R. 1931 Lah. 
526. 

(u) Seager v. Hukma Kessa 
(1900) 24 Bom. 458. 

(v) Naganada v. Bappu (1903) 27 
Mad. 424. 

(w) Ramasami Gupta v. Kama- 
lammal (1921) 45 Mad. 173; 70 I. 
C. 448; A.I.R. 1922 Mad. 44. 

( x ) Abdul Hasson Khan v. Rang « 
Lai (1902) Punj. Rec. no, 34. But 
see Leon Saubollt v. K. V. Seynt 
& 'Bros. (1918) 23 C.W.N. 352 ; 50 
I.C. 476. 

(y) Ramasami Gupta v. Kamo- 
lammal (1921) 45 Mad. 173; 70 I. 
C. 448; A.I.R. 1922 Mad. 44. 



PACtti&S, Eft 


m 


The changes caused by the amendment of the section may be A It 
illustrated by the following examples : — ' 

( 1 ) A commission agent or broker may make a valid pkd^e of 

tlie goods under the old as well as the present section. ' 

(2) A seller left in possession of goods may make a valid pledge 
, under the old section as well as under s. 30 of the Indian Sale of 
Goods Act. 

(3) A person in bare custody of goods may not make a valid 
pledge either under the old or the present section (a), 

(4) A hirer under a hire-purchase agreement who has entered 
into a binding agreement to buy goods may make a valid pledge 
under the old as well as the present section. See notes below, 

** Seller or buyer in possession after sale.” 

(5) A person entrusted with goods for a specific purpose may 
not make a valid pledge either under the old or the present section. 

(6) Under the old law, both the owner and the mercantile 
agent could create a pledge by delivering documents of title. Under 
the new law only a mercantile agent can create a pledge of docu- 
ments of title. The owner must deliver the goods in order to 
create a pledge. 

Antecedent debt. — Under the English Factors Act of 1842, 
a pledge by an agent entrusted with the possession of goods to, se- 
cure an “antecedent debt” did not come within the protection of 
the Act; and the same law was extended to this country by the 
Indian Factors Act, 1844. The present section seems to protect 
a pledge for. an antecedent debt as well as a pledge for an advance 
made specifically upon it. See English Factors Act, 1889, s. 4. 

Good faith. — To validate a pledge by a mercantile agent 
the pledgee must have acted in good faith and must not have at 
the time of the pledge notice that the pawnor had no authority to 
pledge the goods. The onus of proving both these facts rests upon 
the person disputing the validity of the pledge. Under s. 3, cl. 20, 
of the General Clauses Act, 1897, a thing is to be deemed done in 
good faith where it is in fact done honestly whether it is done 
negligently or not. Gross negligence may be evidence of bad faith, 
but it is not the same thing and does not entail the same conse- 
quence (a). 

If a pledgee takes goods from a person of whom he knows noth- 
ing and if it turns out that that person’s pledging of the goods was 
a criminal offence, the pledge is not valid and the true owner can 
recover the goods even if the pledgor may in fact have been a mer- 
cantile agen t within the statutory definition (£>). 

{*) Visatakshi v. Janopakara Gobind Chunder Seitt v. Ryan (1861) 

(1942) 1 M.L.J. 44; A.I.R. 1942 9 M.I.A. 140; 1 W.R. 43, P.C. ; 

Mad. 299. Jonmenjoy v. Watson (1884) 11 I. 

(a) See Jotus v. Gordon (1877) 2 A. 94; 10 Cal. 910. 

App. Cas. -616, at p. 629. Cases ( b ) Ah Cheung v. Ah Wain A.I. 
under the Indian Factors Act. 1842: R. 1938 Rang. 243; 176 I.C. 703. 
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Notice* — The term a notice ” in this section includes both ex- 
press and constructive notice# 

Pledge by co-owner in, possession. — One of several joiyt 
owners of goods in sole possession thereof with the consent of the 
rest may make a valid pledge of the goods (c). Compare Indian 
Sale of Goods Act, s. 28. 

Seller or buyer in possession after sale. — Besides the cases 
mentioned above there are two other cases in which a person who is 
not the owner of goods may make a valid pledge thereof, namely, a 
seller left in possession after sale, and a buyer to whom pos^essipn 
has been delivered before payment of the price, 'fhese cases have 
been provicied for in s. 30 of the Indian Sale of Goods Act, 1930# 
which is a reproduction of s. 25 of the English Sale of Goods Act, 
1893. S. 30 of the Indian Sale of Goods Act is as follows : — 

“ (1) Where a person, having sold goods, continues or is in 
possession of the goods or of the documents of title to the goods, 
the delivery or transfer by that person or by a mercantile agent act- 
ing for him, of the goods or documents of title under any sale* 
pledge or other disposition thereof to any person receiving the same 
in good faith and without notice of the previous sale shall have the 
Same effect as if the person making the delivery or transfer were 
expressly authorised by the owner of the goods to make the same. 

** (2) Where a person, having bought or agreed to buy goods* 
obtains, With the consent of the seller, possession of the goods or 
the documents of title to the goods, the delivery or transfer by that 
person or by a mercantile agent acting for him, of the gopds or 
documents of title under any sale, pledge or other disposition thereof 
to any person receiving the same in good faith and without notice 
of any lien or other right of the original seller in respect of the 
goods shall have effect as if such lien or right did not exist.” ' 

The above section provides not only for a sale by a buyer or 
seller in possession, but also for a pledge, mortgage or other dis- 
position of goods. It was intended at one time to transfer so much 
of that section as relates to pledge to the present chapter, but it was 
not done as separate legislation codifying the law as to pledge, mort- 
gage and hypothecation of goods is in contemplation. 

Pledge by seller remaining in possession . — The following are 
illustrations of a pledge by a seller left in possession of the goods 
sold:— 

(a) B. buys goods from A., pays for them, but leaves the goods 

in the possession of A. A. then pledges the goods with 
C. who has no 'notice of the sale to B. The pledge is 
valid. 

(b) A, sells 100 cases of cutlery to B. under an agreement made 

. in July, 1927, that payment should be made within five 

](r) Shadi Ram v. Mahtab Chand (1895) Punj . Rec. no, l. 


factors: sals of goods act. 
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months from the date of the agreement and delivery 
* ’ should be taken within that time, the goods remaining in 

the meanwhile in A.’s godown free of rent. In August, 
1927, A. pledges the goods with C. who has no notice of 
the sale to B. The pledge to C. is valid^d). 

Pledge by buyer obtaining possession. — S. 30 (2) of the Indian 
Sale of Goods Act validates a pledge not only by a person who had 
bought goods but also by one who has agreed to buy them. The hirer 
under a hire-purchase agreement is not a person who has agreed to 
buy goods within the meaning of this section unless he is under a 
binding agreement to buy them. An option to buy will not suffice (e). 

Competition between prior mortgagee and subsequent 
pledgee. — A. mortgages certain goods to B., the mortgage not being’! 
accompanied with possession ( f ). Afterwards A, pledges the goods l 
with C. The pledge to C. is not invalid, and C. has a priorityj 
over B. ( g ). J 

Documents of title to goods. — By s. 2, sub-s. (4), of the 
Indian Sale of Goods Act, 1930, “ documents of title to goods ” 
includes a bill of lading, dock-warrant, warehouse-keeper’s certifi- 
cate, wharfinger’s certificate, railway receipt, warrant or order for 
the delivery of goods, and any other document used in the ordinary 
course of business as proof of the possession or control of goods, 
or authorising or purporting to authorise, either by endorsement or 
by delivery, the possessor of the document to transfer or receive 
goods thereby represented. Cash receipts given in place of delivery 
orders are not documents of title to goods within the meaning of 
this section (h). 

The pledgee does not lose the right of property -as pledgee by 
parting with the custody of the railway receipts or by entrusting 
them to the pledgor or his agent for the special purpose of dealing 
conveniently with the goods, e.g., for collecting them from the Port 
Trust and putting them into the pledgee’s godown (i). 

The question whether share certificates are documents of title 
within the meaning of the section has given rise to a difference of 
opinion in the Indian High Courts. In Calcutta it was held that 
they were not (/), but this was before the enactment of the Indian 


( d ) Haji Rahitnbux v. Central 
Bank of India, Ltd. (1928) 56 Cal. 
367; 119 I.C. 23, a case under the 
•old s. 178. 

(e) Belsize Motor Supply Co. v. 
Cox (1914) 1 K.B. 244. 

(/) A mortgag e of movable pro - 

ed by 


perty, although not accompame 
possession, is valid in India: "Shrish 


.Chandra Roy v. Mungri Bezoa (1904) 
9 C.W.N. 14; Damodar v. Atma- 
ratu (1906) 8 Bom.L.R. 344. 

(ff) CJmmmm Khan v. Mody 




(1874) Punj. Rec. no. 70, 

(k) Kemp v. Falk (1882) 7 App. 
Cas. 573, at p. 585. 

(0 Mercantile Bank of India v. 
Central Bank of India (1937) 65 I. 
A. 75; (1938) Mad. 360; 172 I.C. 
745; A.I.R, 1938 P.C 52, where the 
law is fully discussed by Lord 
Wright 

(/) Lalit Mohan v. Haridas 
(1916) 24 Cal.L.J, 335; 37 I. C 
707; A.I.R. 1917 Cal. 399. 
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Safft^of Goods Act and the amendment of the Contract Act, In 
% 178-A. Bombay, another view was taken, even before 1930 ( h ), that 
“ goods ” in s. 178 include share certificates. The Madras High 
Court in Elaya Nayur v. Krishna Pattar (/) has expressed the opi- 
nion that the Uombay decisions were the more correct, but that 
since the Indian Sale of Goods Act and the amendment of s. 178 
there can no longer be any doubt. The Court saw no reason for 
giving the word “goods” a meaning in the Contract Act different 
from that in the Sale of Goods Act, and that a share certificate can 
therefore be the subject of a valid pledge; but they held that unless 
the pledgor deposited a deed of transfer with the pledgee or ob- 
tained one subsequently, recourse will have to be had to the' Court if 
the pledge is to be realized. It is submitted that the view expressed 
by the High Courts of Bombay and Madras is the right view. 

Revocation of authority of mercantile agent. — A pledge’ 

by a mercantile agent, though made after the revocation of his 
authority, is valid, provided the pledgee has not at the time of the 
pledge notice of such revocation (in). 

1 7S-7S. When the pawnor has obtained posses- 
sion of the goods pledged by him under 
Pledge by person in a contract voidable under section 19 or 
dabie ojntract dcr V01 " 19 a, but the contract has not been 
rescinded at the time of the pledge, the 
pawnee acquires a good title to the goods, provided he 
acts in good faith and without notice of the pawnor’s 
defect of title. 

This section is the counterpart of s. 29 of the Indian Sale of 
Goods Act, 1930. That section is based on s. 23 of the English Sale 
of Goods Act, 1893. 

Pledge by person in possession under voidable contract.— 

A person may obtain possession of goods under a contract which is 
voidable at the option of the lawful owner on the ground of fraud, 
misrepresentation or coercion (s. 19), or on the ground of undue 
influence (s. 19-a). Possession so obtained is not by free consent 
as defined in s. 14 of the Act. It is nevertheless possession by con- 
sent, and the person in possession may make a valid pledge of the 
goods, provided the contract has not been rescinded at the time of 
the pledge. There is in such a case a de facto contract, though void- 
able on the ground of. fraud and the like. It is, however, different 

( k ) R. D. Sethna v. National 514; 92 I.C. 9. 

Bank of India (1910) 12 BomL.R. (/) A.I.R. 1943 Mad. 74; (1942) 
870 ; 8 I C. 183; Fazal v. Mmgaldas 2 Mad.L.J. 120. 

' (1922) 46 Bom. 489; 66 I.C, 726; (m) See English Factors Act, 

A.I.R. 1922 Bom. 303; Jamshedji 1889, s. 2 (2), and Moody v. Polt- 
v, Maqardal Bankeylal & Co. A. I. mall (1917) 33 Times L.R. 306. 

R, 1925 Bom. 314; 27 Bom. L. R 
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if there is no real consent, as where goods have been obtained by 
of theft as defined in s. 378 of the Indian Penal Code, A thief 
title and can give none. 



Where goods have been obtained by fraud the person who has 
so obtained may either have no title at all, or a voidable title, according 
to the nature of the transaction. If the nature of die fraud is such 
that there never was a contract between the parties, the person who 
so obtains the goods has no title and can give none. Thus if A. 
•represents to B. that he is acting as agent for C., and B. relying 
on that representation delivers goods to A. as buyer, there is not 
a voidable contract between A. and B., but no contract at all. No 
property passes to A., and he can neither make a valid sale (») ndr 
a valid pledge. This is really a case of a fundamental 'error as to 
the person with whom one is contracting. There is no real con- 
sent and no contract ; there is only an offer on B.’s part to the per- 
son with whom alone he means to deal and thinks he is dealing: 
See note under s. 13, above, “ Error as to the person of the other 
party.” But if a person buys goods with the intention of not pay- 
ing for them, there is consent, though not free, and a contract, 
though voidable ( o ), and he may make a valid pledge or sale of 
the goods while the contract is still subsisting (p), though the fraud 
may amount to the offence of cheating, as defined in s. 415 of the 
Indian Penal Code. This was not so under the old s. 178. Under 
that section a person who obtained possession of goods “ by means 
of an offence or fraud ” could not make a valid pledge. Under the 
present section a person who obtains possession of the goods under 
a contract voidable under s. 19 or s. 19a may make a valid pledge 
though the transaction may amount to an offence or fraud. 

Good faith. — See note under si 178. 

Notice. — See note under s. 178. 


Pledge where paw- 
nor has only a limit- 
ed inteiest. 


17©. Where a person pledges 
goods in which he has only a limited 
interest, the pledge is valid to the extent 
of that interest. 


This must be taken as subject to the operation of the foregoing 
section. In those cases where a pledge which otherwise would not 
be valid is made valid by s. 178, it does not matter whether the 
pawnor has any interest of his own or not. The present section 
* applies to other cases where the pawnor has possession and some 
interest, but not the whole interest, in the goods; and where it ap- 
plies, it is immaterial that the pawnee had not notice of the pawnor’s 
limited interest ( q ). Probably it does not apply to a case in which 

(«) Hardman v. Booth (1863) 32 L.C. 672, 70S. 

L.J. Ex. 105. (<z) Long settled law: Hoare v. 

(o) Clough v. Lond. & N. W. Parker (1788) 2 T, R. 376; 1 R. 
Ry. Co. (1871) L.R. 7 Ex. 26. R. 500. 

(/>) Croft v. Lumley (1858) 6 H. 
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M is not entitled to possess the thing in his own right, but has oh : 

280. tained or been entrusted with possession for some special and limit* 
ed purpose, and pledges the thing for his own purposes (r), In 
such a case the attempted pledge is, according to English authority, 
wholly inoperative, and then the pawnee has no defence against an 
action by the person having the better title to possess. The true 
scope of the section has been thus defined by Scott C.J., “ Section 
179 does not limit the scope of section 178, but saves a pledge to the 
extent of the pledgee's own interest notwithstanding the presence of# 
invalidating conditions falling under one of the provisions to s. 178, 
In other words, whenever he has an interest, the person in posses- 
sion of the goods or documents has unconditional authority to 
charge at least that interest ” (s). 

Smts by Bailees or Bailors against Wrong-doers . > 

ISO. If a third person wrongfully deprives the 
bailee of the use or possession of th6 
Suit by bailor or goods bailed, or does them any injury, 
bailee against wrong- ^ k a j] ee j s entitled to use such reme- 
dies as the owner might have used in 
the like case ?f no bailment had been made ; and either the 
bailor or the bailee may bring a suit against a third person 
for such deprivation or injury. 

Under the old Common Law procedure a bailor could not bring 
an action of trespass, trover, or detinue (these actions being founded 
either on actual possession or on the immediate right to possess), 
unless the bailment was revocable at his pleasure either uncondi- 
tionally or on a condition which he might satisfy at will ( t ). An 
owner not entitled to immediate possession could have only a spe- 
cial action on the case (u). The bailee could and can always sue 
a wrong-doer; and his right does not, as once supposed by some 
authorities, depend on his being answerable over to the bailor ( v ). 
The distinctions which turn merely on the form of action avail- 
able have ceased to be important in England, and were never gene- 
rally applicable in India. 

The section is hardly likely to present any difficulty in prac- 
tice. A. leaves an elephant in charge of B. C. wrongfully takes 
away the elephant from B. B. may sue C for possession of the 
elephant (tv). 


( r ) Nyberg v. Handetaar [1892] 
2 Q.B. 202, 

( s ) Lakhamsey Ladha & Co. v, 
Laktnichand (1918) 42 Bom. 205; 
40 IX. 148, doubted in Hajt Rahim - 
bux v. Central Bank of India , Ltd. 
<1928) 56 Cal. 367, at pp. 387-388; 
119 l.C. 23 We prefer the view 
taken in Lakhamsey Ladha & Co, 
v, Lakmichand. 


( t ) Sir R. S. Wright in Pollock 
and^ Wright on Possession, 166, 

(«) Meats v. L, <5* S, W . R* 
(1862) 11 C.B.N.S. 850; 132 RR. 
778. 

(v) The "Wink field [1902] P. 42 
C.A. 

( w ) Ramanath v . Pttambar (1916) 
43 Cal. 733, 741-743; 31 l.C. 430. 
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181 . Whatever is obtained by way of relief or 8 . 1 ; 
compensation in any such suit shall, 

Te«e? >0 or 0n, ro n ei) a* as ^ >etween tbe bailor and the bailee, 

Uon obtabed byTuch be dealt with according to their respec- 
tive interests. 

In other words, it does not matter which of them recovers first, 
or whether one sues or both. Of course the defendant cannot be 
liable in all for more than the value of the goods, and special 
damages, if any. 



CHAPTER X. 

Agency. 

[In the commentary on this chapter “Story on Agency" is* 
referred to as S.A.] 

Appointment and Authority of Agents. 

182 . 182 - An “agent” is a person employed to da 

any act for another or to represent 
.“^f« nt ’’ a " d “P rin - another in dealings with third persons. 
Clpa e ne ’ The person for whom such act is done, 

or who is so represented, is called the “principal.” 

Nature of agency in general. — Chapter X of the Act has been 
stated to be not exhaustive, but to lay down general principles in 
Wide and general terms (a). The law stated in the introductory 
group of sections (182 — 189) under this heading is too elementary 
to need much exposition. The essential point about an agent's 
position is his power of making the principal answerable to third 
persons. A person does not become an agent on behalf of another 
merely because he gives him advice in matters of business (b). 

In a Calcutta case ( c ) the view has been expressed that the 
definition in s. 182 is wider than that of English law, under which 
no one can become the agent of another except by the will of that 
other (d) ; and that the Indian definition did not require that the 
employment should be by the person for whom the agent is 
employed to act or whom he is employed to represent. The case 
was one in which a common manager had been appointed by the 
District Judge under the Bengal Tenancy Act, 1885, s. 95, and the 
Court was of opinion that the definition in s. 182 applied to him. 
It is submitted that this is a very doubtful proposition of law, nor 
does it seem to have been necessary so to hold for the purposes of 
the case. A statutory manager so appointed occupies a position 
analogous to a receiver appointed by the Court, who is the agent 
of the Court alone'; and s. 183 of the Contract Act seems clearly to 
show that this part of the Act is concerned only with agents who 
become such by the volition of the principal who appoints them. 


(a) Kalyanji v, Tirkaram A.I.R. 
1938 Nag. 254, at p. 255; 176 I.C. 
675. 

(b) Mohtsh Chandra Bosu v. Ra- 
dha Ktshore Bhattacherjee (1908) 12 
C.W.N. 28* 32. 


( c ) Sukumari Gupta v. Dhirendra 
Nath A.I.R. mi Cal. 643; 197 I. 
C. 869. 

\d) Pole v. Leask (1863) 33 L.J. 
Ch. 155; 8 L.T. 6 45, H.L. 
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Agency sometimes has to be distinguished from facts more or 8. 
less resembling it. 

The legal relation betwe en a mer chant in one countr y and_a 
commission agent in another is that of principal and agent, and 
not seller and buyer7TKougE* tKrs * is "consistent with the agent and 
principal, when the agent consigns the goods to the principal, being 
in a relation like that of seller and buyer for some purposes (<?). 

A merchant, therefore, in this country who orders out goods 
through a firm of commission agents in Europe cannot hold the 
firm liable as if they were vendors for failure to deliyer the goods* 
And the result is the same if the goods are ordered out through a 
branch in this country of a firm of commission agents, in another 
country (/). For the same reason, where a commission agent buys 
goods for a merchant at a price smaller than the limit specified in 
the indent, he cannot charge any price higher than that actually 
paid by him ( g ), except in the case of a custom to the contrary (h)~ 

See notes to s. 211, below. 

An agent may have, and often has, in fact, a large discretion, 
but he is bound in law to follow the principal's instructions provided 
they do not involve anything unlawful. To this extent an agent 
may be considered as a superior kind of servant; and a servant 
who is entrusted with any dealing with third persons on his master's 
behalf is to that extent an agent But a servant may be wholly 
without authority to do anything as an agent, and agency, in the 
case of partners, even an extensive agency, may exist without any 
contract of hiring and service, 

Del credere agent. — A del credere agent is one who, in con- 
sideration of extra remuneration, called a del credere commission^ 
undertakes that persons with whom he enters into contracts on 
the principal's behalf will be in a position to perform their 
duties (i). A del credere agency may be inferred from a course 


( e ) Ireland v. Livingstone (1872) 
L.R, S H.L. 395; Cassaboglou v. 
Gibb (1883) 11 Q.B.D. 797. 

(/) Mahomedally v. Schiller 
(1889) 13 Bom. 470. The order to 
the defendants in this case was in 
the following form: “I hereby re- 
quest you to instruct your agents to 
purchase for me (if possible) the 
undermentioned goods on my ac- 
count and risk upon the terms stated 
below.” 

(p) Shaw v. Bmj Nath (1897) 
Punj. Rec. no. 21. 

‘(h) See Paul Reier v. Chotalal 
Javerdas (1908) 30 Bom. 1, cited 
in notes to a 211, “custom of trade” 


below. 

(i) Morris v. Cleasby (1816) 4 
M. & SI 566; 16 R.R. 544; Hornby 
v. Lacy (1817) 6 M. & S. 166; 18 
R. R. 345; Thomas Gabriel and 
Sons v. Churchill and Sim [1914] 3 
K.B. 1272, C.A. In England this 
has not the effect of bringing his 
contract within the Statute of Frauds, 
as it is essentially different from a 
guarantee : Couturier v. Hast it 
(1852) 8 Ex. 40; 96 RJL 584; Su$+ 
ton v. Grey [1894] 1 Q.B. 285. As 
to die analogous position of a pakkct 
adatia , see s. 211, below, (In Cham- 
pa Ram v. Tulshi Ram (1927) 26 
AU.LJ. 81; 105 I.C. 739; AXIL 



542 


THE INDIAN CONTRACT ACT. 


of dealing between the principal and agent showing that extra 
remuneration was charged for the risk of bad debts (/). A del 
credere agent incurs only a secondary liability towards the principal ; 
he is in effect a surety for the persons with whom he deals to the 
extent of any default by insolvency or something equivalent, but 
not to the extent of a refusal to pay based on a substantial dispute 
as to the amount due (t). And there is nothing at any time to pre- 
vent an agent from entering into a contract on the basis that he 
is himself to be liable to perform it as well as the principal (k). 

It is sometimes difficult to decide whether a consignee of goods 
for sale is a del credere agent or buyer, where he is permitted to 
sell at such prices and on such terms as he thinks fit, and allowed 
to retain any profits over and above an agreed price, the payment 
of which he guarantees, to the principal (/). 


Co-agents. — Two or more persons may be employed to act as 
agents jointly or severally, or jointly and severally. In the absence 
of circumstances indicating an intention to the contrary, an autho 
rity given to two or more persons is presume d to be given to the 
jointly and not severally, and in such case it is necessary that tE~ 

' shou$T all concur in the execution of the authority in order to bind 
( m). unless it is provided that a certain number of 
ftem stall lorm a quorum (n). There is, however, an exception 
to this rule where the authority conferred is of a public nature. 
In such a case, if all the persons in whom the authority is vested 
meet for fhe purpose of exercising it, the act of the majority is 
considered that of the whole body ( o ). Where authority is given 
to co-agents severally, or jointly and severally, any one or more of 
them may exercise it so as to bind the principal without the concur- 
rence of the other or others ( p ). 


183 . Any person who is of the age of majority 

according to the law to which he is 

Wno may employ subject, and who is of sound mind, 
agf nt. , . 

may employ an agent. 


1927 All. 617, a variant spelling, 
arahtia, occurs.) 

(♦) Ibid. 

(j) Shaw v. Woodcock (1827 ) 7 
B. & C. 73; 31 R.R. 158. 

(k) International Ry. Co. v. Nia- 
gara Parks Citnmission {1941) A.C. 
328, at p. 342; A.I.R. 1941 P.C. 
114. 

(!) Compare Ex parte White, In 
re Nevill (1870) L.R. 6 Ch. 397, 
with Ex parte Bright, In re Smith 
(1879) 10 Ch.D. 566. And see Li- 
vingstone v, Ross [190)] A.C, 327, 


(w) Brown v. Andrew (1849) 18 
L.J.Q.B. 153; 83 R.R. 842; In re 
Liverpool Household Stores (1890) 
59 L.J.Ch. 616. 

(») See Ridley v. Plymouth Grin- 
ding Co. (1848) 2 Ex. 711; 76 R.R. 
742; Kirk v. Bell (1851) 16 Q. B. 
290; 83 R.R. 456; D’Arcy v. Tamar 
Rail Co. (1866) L.R. 2 Ex. 158. 

(o) Grindle y v. Barker (1798) 
1 B. & P. 229 ; 4 R.R. 787. 

(P) Guthrie v. Armitrong (1822) 
5 B. & Aid. 628. 
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184 . As between the principal and third persons 
any person may become an agent, but 
Who way be an no person who is not of the age of 
* gent ' majority and of sound mind can be- 

come an agent, so as to be responsible to his principal 
according to the provisions in that behalf herein contained. 

As between the principal and third persons, the act of an agent 
is looked upon as the act of the principal who authorised it. Hence 
the rule that a person who has no capacity, or only a limited capa- 
city, to contract on his own, behalf is competent to contract so as 
to bind his principal. An income-tax notice delivered- by a postal 
peon to the assessor’s son who was a minor and possessed of ordi- 
nary intelligence has been held to be a good service on the 
assessee (q) ; and the fact of an agent being unable to read or 
write has been held to constitute no ground for the avoidance by 
the principal of a written contract made by the agent on his 
behalf (r). 

Consideration no 185 - No consideration is 

necessary. necessary to create an agency. 

By the Common Law no consideration is required to give a 
man the authority of an agent, nor to make him liable to the prin- 
cipal for negligence in that which he has already set about, for such 
liability, though it may be defined by the terms of a contract, is 
in its nature independent of contract; but a merely gratuitous 
employment or authority does not bind the agent to do afiything; 
and if, having neither reward nor promise of reward, he does 
nothing at ail, the principal does not appear to have any remedy. 
But this distinction is of little practical importance, if any. 


w&ulvZSSTSl IS®- T** authority of an 

implied. agent may be expressed or implied. 


Express authority. — See particularly the Indian Registration 
Act, 1908, s. 32 (agent for registration) ; and the Code of Civil 
Procedure, 1908, Sch. I, O. 3, r. 4. (Appointment of pleader). 

18V. An authority is said to be express when it 
is given by words spoken or written. 
Definitions of e x- An authority is said to be implied when 
autbori ty. it is to be inferred from the circum- 

stances of the case ; and things spoken 


<*) In re L. C. DeSouea (1932) 
54 AU. 548; 138 I.C. 70; A. I. R. 
1932 All. 374. 


(r) Foreman v. Great Western Ry. 
Co. (1878) 38 L.T. 851. 


St. 

18*4 
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8 . 187. or written, or the ordinary course of dealing, may be 
accounted circumstances of the case. 

* Illustration . 

A. owns a shop in Serampur, living himself in Calcutta, and visiting 
the shop occasionally. The shop is managed by B., and he is in the habit 
of ordering goods from C. in the name of A, for the purposes of the shop, 
and of paying for them out of A/s funds with A/s knowledge. B. has 
an implied authority from A. to order goods from C. in the name of A. 
for the purposes of the shop. 


Implied authority. — It is needless to cite authorities to show 
that the ordinary course of affairs must be regarded in order to 
ascertain the extent of an authority not defined except by the 
general nature of the business to be done. “ A person who 
employs a broker must be supposed to give him authority to act as 
other brokers do” O). It might be difficult, but happily there is 
no need, to draw a clear line between cases falling under the latter 
part of this section and those falling under the second paragraph 
of s. 188. As to the saving of usages of trade under this Act, see 
on s. 1, above. 

A power of attorney authorising the holder “ to dispose of ” 
♦certain property in any way he thinks fit does not Imply an autho- 
rity to mortgage the property (t). Nor does a power of attorney 
to an agent to carry on the ordinary business of a mercantile firm 
imply an authority to draw or indorse bills and notes (u). Autho- 
rity on dissolution of partnership to settle the partnership affairs 
<!oes not authorise the drawing, accepting, or indorsing of bills of 
exchange in the name of the firm (v). Where the principal carries 
on a general money-lending business, the authority to the agent to 
borrow implies an authority to pledge the principal's credit for the 


( s ) Sutton v. Tatham (1839) 10 
Ad. & E. 27; 50 R.R. 312, per Lit- 
tledale J. 

(0 Malukchand v. Sham Moghan 
( 1890) 14 Bom. 590; Bank of Ben- 
gal v. Fagan (1849) 5 M.I.A. 27, 
41. 

(u) Pestonji v. Gool Mahomed 
(1874) 7 M.H.C. 369. See Nego- 
tiable Instruments Act, 1881, s. 27. 

(v) Abel v. Sutton (1800) 3 Esp. 
108; 6 R.R. 818. The following 
cases may also be referred to as illus- 
tration: Ezekiel v. Carew & Co . 
(1938) 2 Cal. 190; A. I. R. 1938 
Cal. 423 (where agent is empowered 
to surrender shares in company be- 
longing to principal, he is not enti- 
tled to renounce newly issued 
shares); Paboodan v. Miller A. I. 
R. 1938 Mad. 966; (1938) 2 Mad. 


L.J. 688 (agent appointed to manage 
joint Hindu family has no implied 
authority to borrow moneys) ; Go- 
vardhandas v. Friedmans Diamond 
Trading Co. A.I.R. 1939 Mad. 543 
(An authority to “ask, demand, sue 
for, recover and receive money debts, 
etc.,” does not entitle agent to as- 
sign decree passed in favour of prin- 
cipal) ; Jatmpur Municipality v. 
Banwari Lai (1939) AH. L.J. 897; 
184 I.C. 648; A.I.R. 1939 All. 623 
(authority to receive payment of an 
amount does not imply an authority 
to recover it by instituting a legal 
process) ; Ramamthan v. Kuma- 
rappa A.I.R. 1940 Mad. 650 (autho- 
rity to adjust dispute does not autho- 
rise agent to refer matter to arbitra- 
tion). 
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purpose of obtaining or securing advances from others to g, 4 
customers (w). * 1 

Exclusive agency. — Appointment of a “ sole agent ” does not 
preclude the principal from acting himself in the business of the 
agency without being accountable to the agent. Only an express 
prohibition would have that effect (x). ' 

Husband and wife. — This is a special and important case of 
implied authority. “The liability of a husband for a wife’s debts 
■depends on the principles of agency, and the husband can only be 
liable when it is shown that he has expressly or impliedly sanctioned 
what the wife has done” (y). “Thus a person dealing with a 
wife and seeking to charge her husband must show either that the 
wife is living with her husband and managing the household affairs, 
in which case an implied agency to buy necessaries is presumed (a), 
or he must show the existence of such a state of things as would 
warrant her in living apart from her husband and claiming support 
or maintenance, when, of course, the law would give her an implied 
authority to bind him for necessaries supplied to her during such 
separation in the event of his not providing her with mainten- 
ance” (a). Where a European husband and wife, therefore, 
lived together, it was held that the husband was not liable for 
moneys borrowed by the wife to pay her previous debts, and not 
for the purpose of any household or necessary expenses (b). 
Similarly, a European husband is not liable for the price of goods 
supplied to his wife, where the husband was remitting to her sums 
amply sufficient for her maintenance and had expressly forbidden 
his wife to pledge his credit, and, further, the wife kept a board- 
ing school and was in receipt of payments made by the parents of 
■children boarding with her (c). Much the same principles apply 
to Hindus. A Hindu wife living separate from her husband be- 
cause of his marriage with a second wife has no implied authority 
to borrow money for her support, as the second marriage does not 
justify separation (d). But when a woman governed by the pro- 
visions of the Married Women’s Property Act, 1874 has separate 
property of her own (<?), the presumption would be that she was 
not pledging her husband’s credit. A European wife subject to 
the last-mentioned Act carried on the business of a milliner, and 

(u>) Bank of Bengal v. Ramana- rity of necessity, where it exists, is 
than (1916) 43 I. A. 48, 54 ; 43 Cal. altogether independent of contract. 

527, 540; 321. C. 419. ,(i) See note (y), supra. 

(x) B entail, Horsley and Baldry v. (c) Mahomed Sultan Sahib v. 

Vicary {1931 j 1 K.B, 253. Horace Robinson (1907) 30 Mad. 

(y) Girdhari Lei v. Crawford 543. 

(1885) 9 AH. 147, 155. (d) See note (a), supra. See 

(a) No* conclusively : Debenham also Natkubhai v. looker (1876) 1 
v, Mellon (1880) 6 App. Ca. 24. Bom. 121, 122. 

(a) Virasvami v. Appasvami (e) See notes on s. 11, ante. 

(1863) 1 M.H.C. 375. The autho- 
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flu the husband had no concern in it ; it was held that he was not liable 

37, 188 . for debts contracted by the wife in the management of that busi- 
' ness (/). But, whatever be the law to which the parties sub- 
ject, it is clear that there can be no presumption of agency where 
moneys are borrowed by a woman in her own right as heir to her 
husband under the belief that the husband is dead. In such a 
case the lender must be taken to have dealt with the woman in her 
own right, “ and not looking in any way to the husband as respon- 
sible for the debt ” (g). 

It is now settled in England that “ the question whether a wife 
has authority to pledge her husband's credit is to be treated as one 
of fact, upon the circumstances of each particular case, whatever 
may be the presumption arising from any particular state of circum- 
stances ” ( h ), such as the presumption from a man and his wife 
living together in the ordinary way “ that he entrusts her with such 
authorities as are commonly and ordinarily given by husband to> 
wife” (»), including authority to pledge his credit to a reasonable 
extent and in a reasonable manner for ordinary household expen- 
ses. Where such authority exists, it can be revoked ; or its exis- 
tence may be negatived by the husband supplying the wife with 
an adequate allowance of ready money (/). And a person with 
whom the wife deals is entitled to notice of her authority being re- 
voked only if the husband has in some way, as by paying previous 
accounts, given him reason to believe that the wife’s transactions 
were authorised (k). 


188 . An 

Extent of agent's 
authority. 


agent having an authority to do an 
act has authority to do every lawful 
thing which is necessary in order to do 
such act. 


An agent having an authority to carry on a business 
has authority to do every lawful thing necessary for the 
purpose, or usually done in the course of conducting such 
business. 

Illustrations . 

(a) A. is employed by B., residing in London, to recover at Bombay 
a debt due to B. A. may adopt any legal process necessary for the pur^ 
pose of recovering the debt, and may give a valid discharge for the same. 


(/) 4Mumuddy v. Braham (1878) 
4 Cal. 140. 

(g) Pusi v. Mahadeo J*ra$ad 
(1880) 3 All. 122. 

( h ) Debenham v. Mellon (1880) 
6 App. Ca. 24, at p. 31 (Lord Sel- 
borne) . 

(0 Ibid. : at p. 36 (Lord Blackr 
bum) . 

(/) lb. : Morel Brothers & Co } v. 
Earl of Westmoreland [1903] 1 K. 


B. 64, C. A. 

(k) Debenham v, Mellon , note 
( h) i supra , where earlier authorities 
may be found collected; and see the 
notes to Manby v. Scott in 2 Sm. L. 

C. 417 and 6 Encycl. Laws of EngL, 
2nd ed. 675-679* The later case of 
Paquin v. Beauelerk [1906] A. C* 
148, proceeds oh the special construe* 
tion of an English statute* 
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* (b) A. constitutes B. his agent to carry on his business of a ship- 8 . 

builder. B. may purchase timber and other materials, and hire workmen 
for the purpose of carrying on the business. [It has been held, but con- 
trary to English authority not cited, that an agent having general authority 
to carry on the principal’s business and receive and expend money therein 
has implied authority to borrow money 90 far as necessary for carrying on 
> the business (/).] 

Extent of authority. — It is well settled that an agent’s autho- 
rity is, in Story's words (§ 58), “construed to include ail the 
necessary and usual means of executing it.” If its terms are ambi- 
guous, the principal will be held bound by that sense in which the 
agent reasonably understood and acted upon them (m). Further, 
an authority is generally construed in case of doubt according to 
the usual course of dealing in the business to which it' relates (»), 
partly because this may be presumed to have been really intended, 
and partly because third persons may reasonably attribute to an 
agent such authority as agents in the like business usually have. 
This last reason has been extended to holding an undisclosed prin- 
cipal liable for a purchase on credit which he had expressly for- 
bidden the agent to make ( 0 ). As in the case of an undisclosed 
principal there can be no apparent authority, and in fact there was 
no real authority, the correctness of this decision is doubtful (/>). 

It rather seems that the rule applies only where credit is given not 
to the agent alone, but to the principal or firm which he apparently 
represents ( q ). 

The following are illustrations from the English authorities 
of the rule stated in the first paragraph of the section. An agent 


(/) Dhanpat Rae v. Allahabad 
Bank (1926) 2 Luck. 253 ; 98 I.C. 
783; A.I.R. 1927 Oudh 44; contra 
Hawtayne v. Bourne, see notes on s. 
189, below. 

(m) Ireland v. Livingstone (1872) 
L.R. 5 H.L. 395. 

(n) E.g., Pole v. Leask (1860) 
28 Beav. 562. But an agent entrus- 
ted with goods for sale by a per- 
son who does not trade in such goods 
has no implied authority to bind his 
principal by a warranty : Brady v. 
Todd (1861) 9 C.B.N.S. 592; 127 
R.R. 797. 

( 0 ) Watteau v. Fenwick [1891] 1 

Q. B. 346. 

(p) It is not approved by Lord 
Lindley, Partnership, 10th ed M 174, 
note, and see L.Q.R. ix. Ill: Ram- 
chandra Sam v. Kasem Khan (1923) 
28 C.W.N. 824, 829; 81 I.C. 513; 
A.I.R. 1925 Cal. 29. Mr. Floyd 

R, Mechem in Harv. Law R. xxiii. 
601, admits that Watteau v. Fenwick 

68 


‘‘can clearly not be sustained upon 
the ordinary principles of estoppel/’ 
but supports it on the ground of 
holding out or “ putting forward ” 
an “ ostensible principal.” But sure- 
ly an “ostensible principal” is not 
“ put forward ” by any one. If there 
is no estoppel there can be no hold- 
ing out. The case was followed on 
similar facts in Kinahan & Co. v. 
Parry [1910] 2 K.B. 389 (reversed 
on the facts without any decision in 
point of law, [19111 1 K.B. 459)* 
but only as binding on a court of 
co-ordinate jurisdiction; and it is 
still doubtful whether it will ulti- 
mately be supported as of general 
application; the trade there in ques- 
tion has many peculiarities in Eng- 
land. 

(q) This condition was satisfied in 
Edmunds v. Bushell (1865) L.R. 1 
Q.B, 97, which Watteau v. Fm~ 
wick professed to follow: 
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S. 188 . employed to get a bill discounted has authority to warrant it a good 
bill, but not to indorse it in the principal's name (r). If employed 
to find a purchaser for property, he has authority to describe the 
property, and state any circumstances which may affect its value, 
to a proposed purchaser (s). Authority to sell a horse implies 
authority to warrant it, if the principal is a horse-dealer { t ), or 
the sale is at a fair or public market (u), but not if the principal 
is unaccustomed to dealing in horses and the sale is a private 
one ( v ). 

Where an agent is authorised to receive payment of money on 
his principal's behalf, the payment, in order to bind the principal, 
must be in cash ( zu), unless it can be shown that, by a reasonable 
custom or usage" of the particular business in which the agent is 
employed, payment may be made in some other form; as, for in- 
stance, by cheque (x) or bill of exchange (y). A custom for an 
agent to receive payment by way of set-off or settlement of accounts 
between himself and the person making the payment is regarded as 
unreasonable, and is not binding on the principal unless he was 
aware of it and agreed to be bound by it at the time when he autho- 
rised the agent to receive payment (2). 

Construction of powers of attorney. — A power of attorney 
is a formal instrument (generally executed under seal in England, 
but not in India outside the Presidency towns) by which authority 
is conferred on an agent. Such an instrument is construed strictly, 
and confers only such authority as is given expressly or by neces- 
sary implication (a). 

One of the most important rules for the construction of a 
power of attorney is that regard must be had to the recitals which, 


(r) Fenn v. Harrison (1791) 3 
T. R. 757. 

U) Mullens v. Miller (1882) 22 
Ch. D. 194. 

(0 Hozvard v. Sheward (1866) 
L R. 2 C P 148. 

(u) Brooks v. Hassall (1883) 49 
L.T. 569. 

(v) Brady v. Todd (1861) 9 C. 
B.N.S. 592; 127 R.R. 79 7. 

( w ) Pape v. Westacott [1894] 1 

Q. R. 272; Blumberg v. Life Inte- 
rests, etc., Corporation [1898] 1 Ch. 
27; Hint v. S. S . Ins , Syndicate 
(1895) 72 L. T. 79 (policy broker 
has no authority to take bill of ex- 
change in payment). 

( x ) Bridges v, Garrett (1870) L. 

R. 5 C.P. 451* 

(y) Williams v. Evans (1866) L. 
R. 1 Q.R, 352 (auctioneer no autho- 
rity to take bill of exchange in pay- 


ment of deposit) . 

( 2 ) Underwood v Nicholls (1855) 
17 C.R. 239; Pearson v. Scott 
(1878) 9 Ch. D. 198; Sweeting v. 
Pearce (1859) 7 GB N.S. 449; 121 
R.R. 584 (custom for policy bro- 
kers to receive payment from under- 
writers by way of set-off). 

(a) Bryant v. La Banque du P tu- 
ple [1893] A. C. 170; Jonmenjoy 
Coondoo v. Watson (1884) 9 App. 
Ca. 561 (a power from time to time 
to negotiate, make sale, dispose of, 
assign and transfer gives no autho- 
rity to pledge) . Cp. Bank of Ben- 
gal v. Macleod (1849) 5 Mi. A, 1; 
83 R.R. 1; Bank of Bengal v. Pa- 
gan (1849) 5 M.I.R. 27; 83 R.R. 
15 (a power “to sell, indorse and 
assign," does authorise an indorse- 
ment lo a bank as security for a 
loan. 
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ts showing the scope and object of the power, will control all g. 1C 

general * terms in the operative part of the instrument. Thus, 
where it was recited that the principal was going abroad, and the 
operative part gave authority in general terms, it was held that 
the authority continued only during the principal’s absence (b)* 

Another rule is that where special powers are followed by 
general words, the general words are to be construed as limited 
to what is necessary for the proper fpcercise of the special powers, 
and as enlarging those powers only when necessary for the carry- 
ing out of the purposes for which the authority is given (c). There 
are many reported cases illustrating this rule, of which the fol- 
lowing are examples. A power of attorney was given by a princi- 
pal, who carried on business in Australia, to purchase goods either 
for cash or on credit in connection with the business, and when 
necessary in connection with any such purchases, or with the busi- 
ness to make, draw, sign, accept, or indorse any bills of exchange 
-or promissory notes which should be requisite or proper and it 
was held that the power gave no authority to borrow money, and 
the principal was therefore not liable in bills of exchange given 
In respect of a loan ( d ). Where power was given to demand and 
receive all moneys due to the principal on any account whatsoever, 
to use all means for the recovery thereof, to appoint attorneys to 
bring actions,"” and revoke such appointments, and to do all other 
business, it was held that the words “ all other business ” must 
be construed to mean all other business necessary for the recovery 
of the moneys, and that the agent had no authority to indorse a 
bill received by him in pursuance of the power (e). Where an 
executor gave a power of attorney to transact in his name all the 
affairs of the testator, it was held that the agent had no authority 
to accept a bill of exchange in the name of the executor so as to 
bind him personally (/). 

A power of attorney is, however, construed as including all 
incidental powers necessary for carrying out its object effec- 
tively ( g ). A power to commence and carry on all actions, suits, 
and other proceedings, touching anything in which the principal 
might be in anywise concerned was held to authorise the signature 


(&) Danby v, Coutts (1885) 29 
•Ch.D. 500. 

(c) Attwood v. Mannings (1827) 
7 B. ft C. 278; 31 R.R. 194; Har- 
per v* Godsell (1870) L.R. 5 Q.B. 
422; Bryant v. La Banque du Peo- 
ple {1893] AX. 170. 

(d) Jacobs v, Morris [1902] 1 
Ch. 816. 

(e) Hogg v. Smith (1808) 1 
Tmnt. 347; 9 R.R. 788. Similar 
eases; Bsd&Ue v. La Name (1835) 
1 Y. * C- 394; 41 R.R, 299; Hay 


v. Goldsmidt (1804) 1 Taunt. 349; 
9 R.R. 790; Murray v. East India 
Co . (1821) 5 B. & Aid. 204; 24 R. 
R 325 

(/) Gardner v. Baillie (1796) 6 
T.R. 591; 3 R. R. 531, 538. 

(g) Howard v. Baillie (1796) 2 
H. BI. 618; 3 R.R. 531; Willis v. 
Palmer (1859) 7 C.B.N.S. 340; 
121 R.R. 522; Routh v. Macmillan 
(1863) 2 H. & C. 750; 133 R. R. 
778; Ex parte Brampton (1859) l 
D. F. & J. 263; 125 R.R. 443. 
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S* 188 . by the agent on behalf of the principal of a bankruptcy petition 
against a debtor of the principal ( h ). See Powers-of-Attorney 
Act, 1882. 

Authority to do every lawful thing necessary for the pur- 
pose. — The authority conferred by this section to do things neces- 
sary for a business may be excluded either, expressly or impliedly 
by the terms of the agency. Thus where A. appointed B. manager 
of his silk factory, and executed to him a power of attorney specify- 
ing his powers and authority but the document gave no authority 
to B. to borrow, it was held that A. was not liable for money bor- 
rowed by B. as manager and attorney of A. “ Sections 18 7 and 
188 .. . would no doubt authorise a manager to borrow if neces- 

sary; but such general provisions are subject to modifications in 
particular cases, and in this case they were so modified, for the 
manager had been allowed no power to borrow” (i). 

> Authority of counsel, attorney, and pleader. — Though the 

relation between a client and an attorney or pleader is that of 
principal and agent, it is not so in the case of counsel (/). Never- 
theless counsel, unless his authority to act for his client is revoked 
and such revocation is notified to the opposite side, has, without 
need of further authority, full power to compromise a case on 
behalf of his client. “ Counsel is clothed by his retainer with 
complete authority over the suit, the mode of conducting it, and 
all that is incident to it, and this is understood by the opposite 
party ’ 1 ( k )* But this authority does not extend to a compromise 
of matters outside the scope of the particular case in which he is 
retained (i), nor to referring the case itself to arbitration on terms 
different from those which the client has authorised (w). Accord- 
ing to the Calcutta High Court, the general authority of counsel 
(whether barrister or advocate) extends in India only to compro- 
mises in Court (n). The whole subject has more lately been reviewed 
by the Privy Council without mention of this distinction (o). An 


(h) In re Wallace (1884) 14 Q. 
B.D. 22. 

(0 Ferguson v. Um Chand Bold 
(1905) 33 Cal. 343. 

(/) Per Lord Esher M. R. in 
Matthews v. Munster (1887) 20 Q. 
B.D. 141, 142. 

( k ) Per Bowen L.J., 20 Q.B.D. 
141, at p. 144; Jang Bahadur v. 
Shankar Rai (1890) 13 All. 272; 
Nundo Lai v. Nistarini (1900) 27 
Cal. 428; Jagannathdas v. Ramdas 
(1870) 7 B.H.C.O.C, 79. See 
Garrison v, Rodrigues (1886) 13 
Cal. 115, where the Court set aside 
a compromise made by counsel for 
the plaintiff against her express pro- 
hibition, the consent decree not hav- 


ing been sealed, and the plaintiff 
having notified her dissent before the 
decree was drawn up. 

(/) Nundo Lai v. Nistarini (1900) 
27 Cal. 428; Johurmull Bhutra v«, 
Kedar Nath Bhutra (1927) 55 Cal. 
113; 104 I.C. 387; A.I.R. 1927 Cab 
714 . 

(m) Neale v. Gordon Lennox 
[19021 A.C. 465; C hunt Lai Mandai 
v. Hira Lai Mandai (1927) 32 C. 
W.N. 44; 106 I.C. 309. 

(«) Askaran Ckoutmal v. j E, /* 
R. Co . (1925) 52 Cal. 386 ; 88 I.C 
413; A.I.R. 1925 Cal. 696, 

(o) Sourendra Nath Mitra v. Ta~ 
rubala Dadi (1930> 57 I.A. 133. 
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attorney is entitled in the exercise of his discretion to enter into a ®* * 
compromise, if he does so in a reasonable, skilful, and bona fide man- 
ner, provided that his client has given him no express directions to 
the contrary (p). In the only Indian case on the subject, the Court 
found that the client had authorised his attorney to compromise, 
and that the compromise was reasonable and proper (q). The 
Case of a pleader stands on a different footing, and he cannot enter 
into a compromise on behalf of his client without his express 
authority (r). 

•f Authority of factor. — A factor to whom goods are entrusted 
for sale has authority to sell them in his own name (s), on reason- 
able credit (t), at such times and at such prices as in his discre- 
tion he thinks best («) ; to receive payment of the price where he 
sells them in his own name (v), and to warrant the goods sold, 
if in the ordinary course of business it is usual to warrant that 
particular kind of goods (w). But he has no implied authority 
to barter the goods (x), nor to delegate his authority, even if acting 
under a del credere commission (y). 

sS' Authority of broker. — A broker authorised to sell goods has 
implied authority to sell on reasonable credit (z) ; to receive pay- 
ment of the price if he does not disclose his principal (a) ; and 
to act on the usages and regulations of the market in which he 
deals, except so far as such usages or regulations are unlawful or 
unreasonable ( b ). A usage which, by converting the broker into 
a principal, changes the intrinsic nature of the contract of agency 
is regarded as unreasonable (c). He has no implied authority to 
cancel (d) , or vary (e) contracts made by him; nor to receive pay- 
ment of the price of goods sold on behalf of a disclosed principal (/) ; 
nor, even when the principal is undisclosed, has he implied autho- 


(P) Fray v. Voules (1859) 1 E. 
& E. 839; 117 R.R. 483; Prestwick 
v. Poley (1865) 18 C.B.N.S. 806; 
144 R.R. 683 (authority of a manag- 
ing clerk to compromise). 

(?) Jagannathdas v. Ramdas 
(1870) 7 B.H.C.O.C. 79. 

(f) Jagapati v. Ekambara (1897) 
21 Mad. 274. 

(s) Baring v. Co trie (1818) 2 B. 
& Aid. 137; 20 R.R. 383; Ex parte 
Dixon (1876) 4 Ch.D. 133. 

(<) Houghton v. Matthews (1803) 
3 B. & P. 485 ; 7 R.R. 815. 

(#) Smart v. Scmdars (1846) 3 
C.B. 380 ; 71 R.R. 384. 

(v) Drinkwater v. Goodwin 

(1775) Cowp. 251. 

(w) Dingle v. Hare (1859) 7 C. 
B.N.S. 145; 121 R,R. 424. 

(x) Guerreiro v, Peile (1820) 3 


B. & Aid. 616; 22 R.R. 500. 

( y ) Cockran v. Irlam (1813) 2 
M. & S. 301; 15 R.R. 257. 

(s) Boorman v. Brown (1842) 3 

Q. B. 511; 61 R.R. 287. 

(a) Campbell v. H asset (1816) 1 
Stark. 233. 

( b ) Cropper v. Cook (1868) L. 

R. 3 C.P. 194; Robinson v. Mollett 
(1874) L.R. 7 H. L. 802; Sutton 
v. Tatham (1839) 10 A. & E. 27; 
50 R.R. 312. 

(c) Robinson v, Mollett (1874) 
L.R. 7 H.L. 802. 

(d) Xenos v. lVickhom (1866) L. 
R. 2 H.L. 296. 

(e) Blackburn v. Scholes (1810) 
2 Camp. 343; 11 R.R. 723. 

(/) Lmck v. Jameson (1886) 2 
T.L.R. 206. 
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' 8 . 488 . rity to receive, payment otherwise than in accordance with the terms 
of the contract of sale (g). A broker has no implied power to 
delegate his authority even if acting under a del credere com- 
mission (h). 

A policy broker authorised to subscribe policies on behalf of 
* an underwriter has implied authority to adjust a loss arising under 
a policy (i) and to refer a dispute about such a loss to arbitra- 
tion (/). But he has no implied authority to pay total or partial 
losses on behalf of the underwriter (k). Nor has a policy broker 
implied authority to cancel contracts made by him (/) ; or to re- 
ceive payment from underwriters of a sum due under a policy by 
bill of exchange (m), or by way of set-off, even if there is a 
Custom by which a set-off is considered equivalent to payment as 
between brokers and underwriters, unless the principal had notice 
of the custom and agreed to be bound by it at the time when he 
authorised the broker to receive payment (n). 

/ Authority of auctioner. — An auctioneer has implied authority 
%fto sign a contract on behalf of both buyer and seller ( o ), an autho- 
rity which does not, however, extend to his clerk (p). The im- 
plied authority of an auctioneer to sign on behalf of the buyer 
does not, however, extend to a sale of unsold lots by private con- 
tract subsequently to the sale by auction ( q ). An auctioneer has 
no implied authority to take a bill of exchange in payment of the 
deposit, OT of the price of goods sold, though it is provided by the 
conditions of sale that the price shall be paid to him (r) ; but he 
may take a cheque in payment of the deposit according to the usual 
custom (s). Authority to sell by auction does not imply any autho- 
rity to sell by private contract, in the event of the public sale proving 
abortive, though the auctioneer may be offered a price in excess of 
the reserve ( t ). Nor has an auctioneer implied authority to rescind 


(g) Catterall v. Hindle (1867) L. 
R. 2 C. P. 368. 

(A) Coc'kran v. Irlam (1813) 2 
M. & S. 301; IS R.R. 257; Hender- 
son v. Bamewetl (1827) 1 Y. & 
/. 387 ; 30 R.R. 799. 

(*) Richardson v. Anderson 
(1805) 1 Camp. 43 n. ; 10 R. R. 628 
n. 

(/) Goodson v. Brooke (1815) 4 
Camp. 163. 

(k) Bell v. Auldjo (1784) 4 Doug. 
48. 

(0 Xenos v. Wickham, supra, 
note ( d ). 

(w) Hine v. S. S. Insurance Syn- 
dicate (1895) 72 L. T. 79. 

<«) Sweeting v. Pearce (1859) 7 
C.B.N.S. 449; 121 R.R. 584; Bart- 
lett v. Pentland (1830) 10 B, & C. 


760 ; 34 R.R. 560; Scott v. Irving 
(1830) 1 B. & Ad. 605; 35 R. R. ' 
396. 

(o) Emmerson v. Heelis (1809) 

2 Taunt. 38; 11 R. R. 520; White v. 
Proctor (1811) 4 Taunt 209; 13 R. 
R. 580. But see Bartlett v. Purnell 
(1836) 4 A. & E. 792 ; 43 R.R. 484. 

(/>) Bell v. Balls [1897] 1 Ch. 
663. Cp. Sims v. Landray [1894] 

2 Ch. 318. 

(q) Mews v. Carr (1856) I H. 

& N. 484; 108 R.R. 683. 

(f) Williams v. Evans (1866) L. 
R. 1 Q.B. 352. 

(j) Fairer v. Lacy (1885) 31 Ch. 
D. 42. 

(0 Daniel v. Adams (1764) Ambl. 
495; Marsh v. /elf (1862) 3 F, ft 
F. 234; 130 R. R. 836. 
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AUTHORITY OF SHCPJCAST&K. 


a contract of sale made by him («), of warrant goods sold (v) ; S. 1“ 
nor to deliver goods sold except on payment of the price, or allow 
die buyer to set off a debt due to him from the seller (w). • 

Authority of shipmaster. — The extent of a shipmaster’s 
authority to bind his principals personally by contract (x), or to 
sell or hypothecate the ship or cargo (y), is governed by the law 
of the flag (z), i.e., by the law of the country to which the ship 
belongs. Thus, if the master of an Italian ship give a bond hy- 
pothecating an English cargo under circumstances which accord- 
ing to Italian law do, but according to English law do not, justify 
the hypothecation, the bond will be held valid, and will be enforced 
by the English Courts (o). 

4 % * 

The authorities indicating the extent of the implied authority 
of masters of British ships are very numerous ( b ). For present 
purposes it seems sufficient to cite only some of the more important 
cases. Being appointed to conduct the voyage on which the ship 
is engaged to a favourable termination, a shipmaster has implied 
authority to do all things necessary for the due and proper prose- 
cution of the voyage (c). He may enter into reasonable 
towage ( d ) or salvage (e) agreements, when necessary for the 
benefit of the owners, but not merely for the purpose of saving li& 
without regard to the saving of the owners’ property (/), and may 
render savage services to other vessels in distress ( g ). He may 
pledge his principal’s credit for necessary repairs or stores, such 
as a prudent owner would himself order (h)> where it is reason- 
ably necessary, under the circumstances of the case, to obtain them 
on credit (t). He may also borrow money on the credit of hi* 
principals, if the advance is necessary for the prosecution of the 
voyage, communication with the principals is impracticable, and 


(u) Nelson v. Aldrtdgc (1818) 2 
Stark. 435; 20 R.R. 709. 

(v) Payne v. Leconfield (1882) 51 
LJ.Q.B. 642. 

(w) Brown v. Staton (1816) 2 
Chit. 353 ; 23 R.R. 750. 

( x ) Lloyd v. Guihert (1865) 6 B. 
& S. 100, 120. 

(y> The Kamak (1869) L. R. 2 
P.C. 505; The August [1891] P. 
328. 

(s) See notes on s. 151, " Carriers 
by sea for hire,” above. 

(a) The Gaetano and Maria 
(1882) 7 P.D. 137. 

(5) See Bowstead on Agency, 
8th ed.» pp, 78*83. 

(c) Arthur v. Barton (1840) 6 
M* & W. 138; 55 R. R. 542; BeL 
dm v. Campbell (1851) 6 Ex. 886; 
86 R.R. 534. 


(<f) W ell field v. Adamson (1884) 
5 Asp. M. C. 214. 

(e) The RenfAor (1883) 8 P. D. 
115; The Inchmaree [1899] P. 111. 
Unreasonable or inequitable agree- 
ments for towage or salvage servic- 
es will not be enforced : The Medina 
(1876) 2 P. D. 5. And a salvage 
agreement made by the master is 
only binding to the extent of the 
value of the property saved. 

(/) See last note. 

(g) The Thetis (1869) L.R. 2 Ad. 
365. ^ 

( h ) Frost v. Ohver (1853) X C. 
L.R. 1003; Webster v. Seekamp 
(1821) 4 B. & Aid. 352 ; 23 R.R. 
307. 

(0 Gunn v. Roberts (1874) L.R. 
9 C.P. 331. 
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fi, 188. they have no solvent agent on the spot (/). But he has authority 
to hind personally only his own principals, or persons who have 
held him out as their agent (k). If a ship is chartered, and posses- 
sion given up to the charterers, who appoint the master, they and 
* not the registered owners are liable on the master’s contracts (/). 

The same principle applies if the ship is chartered to the master 
himself, and possession given to him. In such case, he alone is 
liable on his contracts (ra). 

The master of a British ship has also implied authority to give 
bottomry bonds, hypothecating ship, freight, and cargo, for neces- 
sary supplies or repairs in order to prosecute the voyage, when it 
is not possible to obtain them on personal credit, and communi- 
cation with the respective owners is impracticable («). The cargo 
alone may be hypothecated (respondentia) if necessary for the 
benefit of the cargo, or for the prosecution of the voyage, but the 
owners must in all cases be first communicated with if possible ( o ). 

In the case of absolute or urgent necessity, as where in conse- 
quence of damage it is impossible to continue the voyage, and the 
ship cannot be repaired except at such a cost as no prudent owner 
would incur, the master has implied authority to sell the ship (/>). 
But to justify a sale, the necessity must be such as to leave no other 
alternative, and communication with the owners must be impracti- 
cable (q). Where repairs are absolutely necessary in-order to 
prosecute the voyage, and communication with the owners of the 
cargo is impracticable, the master has implied authority to sell a 
portion of the cargo to enable him to continue the voyage (r). But 
his authority as agent of the owners of the cargo is strictly one 


(;) Rocher v. Busker (1815) 1 
Stark. 27; 18 R. R. 742; Arthur v. 
Barton (1840) 6 M. & W. 138; 55 
R.R. 542; Stonehouse v. Gent 
(1841) 2 Q.B. 431 n.; 57 R.R. 718 
n. ; Edwards v. Havill (1853) 14 
C.B. 107; 98 R.R. 561. 

(k) Mackenzie v. Pooley (1856) 
11 Ex. 638; Mitcheson v. Oliver 
(1855 ) 5 E. & B. 419. As to hold- 
ing out, see Manchester Trust v. 
Furness [1895] 2 Q.B. 539; The 
Great Eastern (1868) L.R. 2 Ad. & 
E. 88. 

(l) Baumwoll Manufacture v. 
Furness [1893] A.C. 8. 

( m ) Fraser v. Marsh (1811) 13 
East, 238; 12 R.R. 336; Reeve v. 
Davis (1834) 1 A. & E. 312; 40 R. 
R. 300; Colvin v. Newberry ( 1§32) 
1 Q. & F. 283 ; 33 R.R. 437. 

(») Kleinwort v. Cassu Maritti- 
tna Genoa (1877) 2 App. Cas. 156; 


The Staffordshire (1872) L.R. 4 
P, C. 194 ; Hussey v. Christie 
(1807) 13 Ves. 599 ; 9 R. R. 585; 
Stainbank v. Shepard (1853) 13 C. 

B. 418; 93 R.R. 599. 

(o) The Sultan (1859) Swa. 504; 
The Onward (1873) L.R. 4 Ad. 38; 
The Hamburg (1863) 2 Moo. P.G 
(N.S.) 289 ; 41 R.R. 77. 

(p) The Australia (1859) 13 Moo. 
P.C. 132; Robertson v. Clarke 
(1824) 1 Bing. 445 ; 25 R.R. 676; 
Ireland v. Thompson (1847) 4 C.B. 
149; 72 R.R. 560. 

(?) Cobequtd Marine Insurance 
Co. v. Barteaux (1875) L.R. 6 P. 

C. 319; The Bonita (1861) 30 LJ. 
Ad. 145. 

(r) Australasian Steam Naviga- 
tion Co. v. Morie (1872) L. R. 4 
P.C. 222; Benson v. Duncan (1849) 
3 Ex. 644; 77 R.R. 776, 

\ 
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•of necessity (s), and he is not justified in selling any portion there- 8s.' 
of until he has done everything in his power to cany it to its 188, 1 : 
destination (j). In no case has he implied authority to stop the voy- 
age and sell the whole of the cargo in a foreign port, even if a 
continuation of the voyage is impossible, and to sell appears die 
best course to take in the owners’ interest under the circum- 
stances (#). Modern facilities of communication however tend to 
make obsolete earlier authorities on this branch of law. 

A shipmaster has implied authority to enter into contracts for 
the carriage of merchandise according to the usual employment of 
the ship («), and to enter into a charter-party on behalf of the 
owners if he is in a foreign port, and there is difficulty in com- 
municating with them (v). But he has no implied" authority to 
vary any contract made by the owners (w), or to agree for the 
substitution of another voyage in place of that agreed upon li>Ctween 
the owners and freighters, or to make any contracts outside the 
scope of the voyage {x). His authority to sign bills of lading is 
limited to signing for goods actually received on board (y), and 
he has no authority to sign at a lower freight than the owners 
contracted for (js), or making the freight payable to any other 
persons than the owners (a). 

1 8 ©. An agent has authority, in an emergency, 

( to do all such acts for the purpose of 

Agent’s authority in protecting his principal from loss as 
n eme.geiKy. would be done by a person o'f (Ordinary 

prudence, in his own case, under similar circumstances." 

fll ustrations. 

(a) An agent for sale may have goods repaired if it be necessary. 


( s ) Gibbs v. Grey (1857 ) 2 *H. 
& N. 22; 115 R.R. 408; Freeman v. 
East India Co. (1822) 5 B. & Aid. 
017; 24 R.R. 497. 

(/) Atlantic Mutual Insurance 
Co. v. Huth (1879) 16 Ch.D. 474; 
Wilson v. Millar (1816) 2 Stark. 1; 
19 R.R. 670; A cat os v. Bums (1878) 
3 Ex. D. 282; Van Omeron v. Do- 
wick (1809) 2 Camp. 42; 11 R.R. 
-656. 

(«) Grant v. Norway (1851) 10 
C.B. 665 ; 84 R.R. 747; McLean v. 
Fleming (1871) L,R. 2 H.L. Sc. 
128. 

(v) The Fanny (1883) 5 Asp. M. 
C. 75; Grant v. Norway, supra. 

(w) Pearson v. Goschen (1864) 17 
Cf.B.N.S. 352; 142 R.R. 390. 

(*■) Burgon v. Sharpe (1810) 2 
Camp. 529; 11 R.R. 788. 

69 


(y) Cox v. Bruce (1886) 18 Q. 
B.D. 147; Hubbersty v. Ward 
(1853) 8 Ex. 330; 91 R.R. 519. 
The master’s signature is prima facie 
evidence-against the owners that the 
goods signed for were put on board, 
but it is not conclusive against them : 
Brown v. Powel Duffryn CocU Co. 
(1875) L.R. 10 C.P. 562; Smith v. 
Bedouin Steam Navigation Co. 
{1896] A.C. 70, unless there is an 
agreement that the bill of lading shall 
be conclusive evidence against the 
owners as to the quantity shipped: 
Lishman v. Christie (1887) 19 Q. 
B.D. 333. 

(a) Pickemell v. fauberry (1862) 
3 F. & F. 217; 130 R.R. 834. 

(o) Reynolds v. Jex (1865) 7 B. 
& S. 86; 147 R.R. 351. 

* 
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(b) A. consigns provisions to B. at Calcutta, with directions to send 
them immedia tely to C. at Cuttack. B. may sell the provisions at Calcutta, 
if they will not bear the journey to Cuttack without spoiling. 


Illustration (b) seems to be suggested by Story’s opinion that, 
“ if goods are perishable and perishing, the agent may deviate from 
his instructions as to the time or price at which they are to be 
sold”: S.A. | 193. Under this head comes the authority already 
referred to ( b ) by which the master of a ship may sell the goods 
of an absent .owner in case of necessity when he is unable to com- 
municate with the owner and obtain his directions (c). But the 
manager of a business which does not include borrowing money as 
part of its ordinary course has no implied authority to borrow 
money on his principal’s credit to carry on the business, even if 
the motiey is urgently needed (d). When however it is said " that 
the authority of the master of a ship rests upon the peculiar character 
pf his office, and affords no analogy to the case of an ordinary 
agent” (d), it seems that this goes too far (e). 

Sub-Agents. 


130 . An agent cannot lawfully employ another 
to perform acts which he has expressly 
delegate 386111 04,1004 or impliedly undertaken to perform 
personally, unless by the ordinary 
custom of trade a sub-agent may, or, from the nature of 
the agency, a sub-agent must, be employed. 

For a similar rule in the case of "trustees, see the Indian Trusts 
Act, 1882, s. 47. 

“One who has a bare power or, authority from another to do 
an act must execute it himself and cannot delegate his authority to 
another”: S.A. § 13. Thus in England the auctioneer at a sale 
by auction “ is the agent of the purchaser as well as of the seller, 
and has authority to sign a memorandum of the sale so as to bind 
both parties ” ; but he cannot of his own motion delegate that 




(b) Se# notes on S. 188, “Autho- 
rity of shipmaster/* above. 

(c) Australasian Steam Naviga- 
tion Co. v, Morse (1872) L.R. 4 
P.C, 222* Whether there is such 
urgent necessity as to give no time or 
opportunity for communicating with 
the owner is a question of fact: 
Acatos v. Bums (1873) 3 Ex. D. 
282 

(d) Hawtayne v. Bourne (1841) 

7 M. & W. 595, 600 ; 56 R.R. 806,. 
810, apparently overlooked in Dkan- 


pal Roe v. Allahabad Bank, (1926) 
12 Luck. 253; 98 I.C. 783; A.I.R. 
1927 Oudh 44 (see on s. 188, above) ; 
followed Re Cunningham & Co. 
(1887) 36 Ch.D. 532. 

p) Prager v. Glatspiel [1924] 1 
K.B. 566, where the agent who sold 
goods as of necessity could not com- 
municate with the principal, but the 
other requisite conditions of actual 
commercial necessity and good faith 
on the agent's part were not esta- 
lished. 
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authority to his clerk (/). The reason that no sUch power Can be fl* tfi® 
implied as an ordinary incident in the contract of agency is that * 
confidence in the particular person employed is at the root of the 
contract. Accordingly, auctioneers (g), factors (h), directors of 
companies (»'), brokers (/), and other agents in whom confidence 
is reposed have, generally speaking, no power, to delegate their 
authority. ** But the exigencies of business do from time to time 
render necessary the carrying out of the instructions of a principal 
by a person other than the agent originally instructed for the pur- 
pose, and where that is the case, the reason of the thing requires 
that the rule should be relaxed.” And “ an authority to the effect’ 
referred to may and should be implied where, from the conduct 
of the parties to the original contract of agency, the usage of trade, 
or the nature of the particular business which is the subject of 
the agency, it may be reasonably presumed that the parties to the 
contract originally intended that such authority should exist, or* 
where, in the course of the employment, unforeseen emergencies! 
arise which impose upon the agent the necessity of employing a j 
substitute” (k). So it is "where a shipowner employs an agent 
for the purpose of effectuating a sale of a ship at any port where 
the ship may from time to time in the course of its employment 
under, charter happen to be ” (k), for it is obvious that the agent 
cannot himself be prepared to do the business at every such port. 

Authority to delegate is implied whenever the act to be done by 
the sub-agent is purely ministerial, and does not involve the exercise 
of any discretion (/). v 

In some cases the custom of trade justifies the delegation of 
special branches of work. Thus it has been found to be a usage of 
trade for architects and builders to have the quantities taken out from 
their designs by surveyors, who are more expert in that work, for 
the purpose of enabling proper estimates to be made; and the 
surveyor can sue the architect’s employer for his charges (m). 


(/) Bell v. Balls [1897] 1 Ch. 
663, 669. 

(g) Coles v. Trecothick (1804) 9 
Ves. 234; 7 R.R. 167. 

( h ) Cockran v, Irlam (1813) 2 
M. & S. 301; 15 R.R. 25 7. 

(*) In re Leeds Banking Co. 
(1886) L. R. 1 Ch. 561. 

(/) Hmderson v. Bamewell 
(1827) 1 Y. & J. 387 ; 30 R. R. 
799. 

(k) De Bussche v.' Alt (1878) 8 
Ch.D. 286, 310, 311. 

(l) Ex parte Birmingham Bank- 
ing Co. (1868) L.R. 3 Ch. 461. A 


batik appointed to lease out houses 
is entitled to employ house agents: 
Mahinder Das v. Mohan Lai (1939) 
All.L.J. 37; 180 I.C. 617; A.I.R. 
1939 All. 188; but a shebait cannot 
delegate his power to lease trust 
properties since no one can delegate 
a fiduciary discretion: Shree Shree 
Go pal Sridhar v. Shasheebhushan 
(1932) 60 Cal. Ill; 142 I.C. 485; 
A.I.R. 1933 Cal. 109„ 

(»») Moon v. Witney Union 
(1837) 3 Bing.N.G 814; 43 R.R. 
802. 
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' 191. A “sub-agent” is a person employed by, 

and acting under the control of, the 
fined Ub agent " de * original agent in the business of the 
agency. 

The relation of the sub-agent to the original agent is, as 
between themselves, that of agent to principal. It may be genera 
ally stated that, where agents employ sub-agents in the business of 
the agency, the latter are clothed with precisely the same rights, 
and incur precisely the same obligations, and are bound to the same 
duties, in regard to their immediate employers, as if they were the 
sole and real principals ” : S. A* § 386. In the three next following 
sections the Act has defined, in accordance with settled law, the 
relations of the ultimate principal to the sub-agent in different cases. 

192 , Where a sub-agent is properly appointed, 
the principal is, so far as regards third 
Representation of persons, represented by the sub-agent, 
properly appointed 111 and is bound by and responsible for his 
acts, as if he were an agent originally 
appointed by the principal 


Agent's responsi- 
bility for sub-agent. 


The agent is responsible to the 
principal for the acts of the sub-agent. 


The sub-agent is responsible for 

Sub-agent's respon- his acts t0 the a S ent ’ but not to the 

sibility- principal, except in case of fraud or 

wilful wrong. 

Principal and sub-agent. — Where authority to appoint a sub- 
agent in the nature of a substitute for the first agent “exists” either 
by agreement or as implied in the nature of the business “ and is duly 
exercised, privity of contract arises between the principal and the 
substitute, and the latter becomes as responsible to the former for 
the due discharge of the duties which his employment casts upon 
him, as if he had been appointed agent by the principal himself ” («). 
This is the class of cases contemplated in s. 194. Otherwise the 
sub-agent looks to and is controlled by the agent who appointed 
him, and is not under any contract with the principal. If money 
due to A. is paid to P., who is Z/s servant, Z. having authority 
from A. to collect it, P. is accountable only to Z., and A. cannot 
recover the money direct from P, (o). But a sub-agent is account- 
able to the principal for a secret commission improperly received 
by him (f>)\ 


(n) De Bussehe v. Alt (1878) 8 3 B. & Ad. 354 ; 37 R.R. 448. 

Ch.D. 286, 311. ( p} Powell v. /ernes [1905] 1 K. 

{0) Stephens v* Badcock (1832) B, * 11, C.A. 
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And a sub-agent who does not know that his employer is an 
» agent is entitled to the same rights as any other contracting party 
dealing with an undisclosed principal (see ss. 231, 232, below). 
“ If A. employs B. as his agent to make any contract for him, or 
to receive money for him, and B. makes a contract with C., or 
employs C. as his agent, if B. is a person who would be reasonably 
'supposed to be acting as a principal, and is not known or suspected 
by C. to be acting as an agent for any one, A. cannot make a demand 
against C. without the latter being entitled to stand in the same 
position as if B. had in' fact been a principal. If A. has allowed 
his agent B. to appear in the character of a principal he must take 
the consequences ” (q). 

Accordingly where goods consigned have been sold in good 
faith by a sub-agent appointed by the consignee, and the proceeds 
have been brought into account between the consignee and the sub- 
agent, the latter is not liable to account to the consignor. 1 His 
account with the consignee cannot be interfered with by the 
consignee’s principal except on the ground of bad faith (r). 

Agent’s responsibility for sub-agent.*— A commission agent 
for the sale of goods, who properly employs a sub-agent for selling 
his principal's goods, is liable to the principal for the sub-agent’s 
fraudulent disposition of the goods within the course of his employ- 
ment. The last clause of this section, giving a principal in cases 
of fraud or wilful wrong the right of recourse to the sub-agent, 
does not exclude the principal’s normal right of recourse to his 
agent. In fact, the total effect of the section is to give an option 
to the principal Where a fraud or wilful wrong is committed by the 
sub-agent (r). 


103. .Where an agent, without having authority 
to do so, has appointed a person to act 

bitUy ent for sub-agent as a SUb-agent, the agent stands to- 
appointed without wards such person in the relation of a 
authority. principal to an agent, and is respon- 

sible for his acts both to the principal and to third persons; 
the principal is not represented by or responsible for the 


C?) Bowen L.J. in Montagu v. 
Forward 11893] 2 Q.B. 350, 355. 
Cp. Neva Zealand and Australian 
Land Co. v, Watson (1881) 7 Q.B. 
0* 374 

(r) Peacock v. Bmjnath (1891) 
18 I.A. 78* at p. 109; 18 Cal. 573, 

m. 

(s) Nensukhdas v. Birdie hand 
(1917) 19 BomX.R; 948; 43 LC 


699. The agent in this case was a 
commission agent acting for an up- 
country constituent, and the sub* 
agent was a muccadam employed by 
the commission agent. As to the 
position of a dubash in Madras, see 
South Indian Industrials- Ltd, v. 
Mindi Rama Jogi (1914) 27 Mad. 
LJ, 561; 26 LC 822, 
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racts of the person so employed, nor is that person 
responsible to the principal. 

If the sub-agent purports to act in the name of the ultimate 
principal, that principal may adopt his acts by ratification, as he 
might adopt acts purporting to be done on his behalf by any other 
person (ss. 196 — 200, below). But it is conceived that, if a sub- 
agent acts in his own name or in that of the agent who has taken 
pn himself without authority to delegate to him business which is 
in fact the principal’s, the acts so done cannot be ratified by the 
principal. 

A person to whom a trust has been improperly delegated is not 
an agent of the beneficiaries, but he is not the less liable to account 
to them, independently of agency, for trust property which has 
come to his hands (t). 


104 . 


Relation between 
principal and person 
duly appointed by 
agent to act in busi- 
ness of agency. 


Where an agent, holding an express or 
implied authority to name another 
person to act for the principal in the 
business of the agency, has named 
another person accordingly, such per- 


son is not a sub-agent, but an agent of the principal for 
such part of the business of the agency as is entrusted 


to him. 


Illustrations. 

(a) A. directs B. his solicitor, to sell his estate by auction, and. to 
employ an auctioneer for the purpose. B. names C., an auctioneer, to con- 
duct the sale - C. is not a sub-agent, but is A.’s agent for the conduct of the 
sale. 

(b) A. authorises B., a merchant in Calcutta, to recover the moneys due 
to A. from C. & Co. B. instructs D., a solicitor, to take legal proceedings 
against C. & Co. for the recovery of the money. D. is not a sub-agent, but 
is solicitor for A. 


In such cases as are put in the illustrations B., as between A. 
and the auctioneer or solicitor, is treated as merely the messenger 
of A/s direct authority. This section apparently means to draw 
a clearly marked line between an ordinary sub-agent and a person 
who is put in relation with the principal, a “ substitute 94 as. he is 
called in a passage already quoted above (u)+ The distinction is 
probably convenient, though we cannot find it so sharply defined in 
any English authority* Apparently this section covers the case of 
an upper servant in a household who has authority to select and 
dismiss under-servants, although the language is perhaps not the 


<0 Myler v. Fitzpatrick (1822) 6 (u) De Bussche v. Alt (1878) 8 

Mad. 360 ; 23 R.R. 247; Re Barney Ch.D. 310, 311. 

{1892] 2 Ch. 265. 




AUTHORITY AND LIABItlTY OP SUB-AGENT. * SSI 

most appropriate. Such a servant, at any rate, is not answerable 
to third persons for acts or defaults of those under him which he 
has not specifically authorised ( v ). 

A receiver appointed to carry on a business by mortgagees, 
trustees for debenture-holders, or the like, appears to be in a similar 
position (w) , though it by no means follows that those who appoint 
him under the special powers conferred on them for that purpose, 
whether by law or by agreement of parties, are liable as principals 
for his acts (x). In Bombay, the appointment of a mucradam by 
a commission agent acting for an up-country constituent is an 
ordinary case of the appointment of a sub-agent. The muccadam 
is not a substituted agent of the up-country constituent (y). 

The following section and this section, read together, show 
that they do not apply to the case of an agent being instructed to 
hand over all or part of the business to a certain named person and 
no other; in such case he is not answerable for the capacity or 
conduct of that person ; his duty is done when he has established 
relations between the substituted agent and the principal, and then 

SS. 191, 192 have no place ( z ). 

* 

195 . In selecting such agent for his principal, 
an agent is bound to exercise the same 
namf^suchple r son amount of discretion as a man of ordi- 
nary prudence would exercise in his own 
case; and, if he does this he is not responsible to the 
principal for the acts or negligence of the agent so 
selected. 


Illustrations . 

(a) A. instructs B., a merchant, to buy a ship for him. B. employs a 
ship surveyor of good reputation to choose a ship for A. The surveyor makes 
the choice negligently and the ship turns out to be unseaworthy, and is lost. 
B. is not, but the surveyor is, responsible to A. 

(b) A, consigns goods to B., a merchant, for sale. B., in due course, 
employs an auctioneer in good credit to sell the goods of A., and allows the 
auctioneer to receive the proceeds of the sale. The auctioneer afterwards 
becomes insolvent without having accounted for the proceeds. B. is not 
responsible to A* for the proceeds. 


(v) " It was never heard of that a 
servant who hires labourers for his 
master was answerable for all their 
,act$ M ; Stone v. Cartwright (1795) 
6 T. R. 411 ; 3 R. R, 220. 

(w) Owen & Co, v. Crank [1895] 
1 Q.B. 265. See per Lord Esher at 
tf. 272, 

(*) Gosling v. Gaskell [1897] A. 
C 575. 


(y) Nensukhdas v. Birdiehand 
(1917) 19 BomX.R. 948, 960? 43 
IX. 699. As to a dubask in Mad** 
ras, South Indian Industrials Ltd . v. 
Minds Rama Jogs (1914) 27 Mad. 
L.J. 501; 26 I.C. 822. 

(s) T „ C. Chowdury & Bros, v. 
Girsndra Mohan NeOgi (1929) 56 
Cal, 686; 121 IX. 636. 
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; , ' Little, if any, direct authority can be produced for this 

% rule («), but it is not open to doubt in English law. Were it 
otherwise, no man would take the responsibility of choosing an 
agent for another without an express indemnity. 


Ratification. 

. 100 . Where acts are done by one person ort 
behalf of another, but without his 
knowledge or authority, he may elect 
to ratify or to disown such acts. If 
he ratify them, the same effects will 
follow as if they had been performed by his authority. 


Right of person as 
to acts done for him 
without his authority. 
Effect of ratification. 


Conditions of ratification : " On behalf of another.” — The 

rules on this subject are now familiar in the Common Law. Some 
of them are perhaps over-subtle, but on the whole they are for the 
advantage of commerce. Ratification must be by the person for 
whom the agent professes to act. “ That an act done for another 
by a person not assuming to act for himself, but for such other 
person, though without any precedent authority whatever, becomes 
the act of the principal, if subsequently ratified by him, is the known 
and well-established rule of law. In that case the principal is 
bound by the act, whether it be for his detriment or his advantage, 
and whether it be founded on a tort or a Contract, to the same 
extent as by, and with all the consequences which "follcw from, 
the same act done by his previous authority” ( b ). But “whete 
A. does an act, as agent for B. without any communication with C., 
C. cannot, by afterwards adopting that act, make A. his agent and 
thereby incur any liability, or take any benefit, under the act of 
A.” (c). “Ratification m the proper sense of the term, as used 
with reference to the law of agency, is applicable only to acts done 
on behalf of the ratifier. And this rule is recognised in s. 196 of 
the Indian Contract Act” ( d) . Ratification can be express or 
implied from conduct (e). 


“ A ratification of the unauthorised contract of an agent can 
only be effectual when the contract has been made by the agent 
avowedly for, or on account of, the principal, and npt when it has 
been made .... on account of the agent himself ” -(/) 


(а) See, however, Cahill v. Daw- 
sen (1857) 3 C.B.N.S. 106; 111 
R.R. 565. 

(б) Wilson v. Tum-man (1843) 6 
Man & Gr. 236, at p. 243; 64 R. 
Rs 770, at p, 776, per 'Cur. ' 

(c) lb., head-note. 

' (<f) Raja Rai , Bhagwat Dayal 


Smgh v. Debt Dayal Sahu (1908) 
35 I. A. 48, at p. 58; 12 C. W, N. 
393, at p, 408. 

(e) Bhawant Shankar v. Gordhan * 
das A.I.R. 1943 P.C. 66. 

if) Per Cuk in Shiddhesh&ar v: 
Ramchandrarav (1882) 6 Bom. 463, 
at p, 466. 
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* A man cannot adopt by ratification an act which was not autho- 8* ttC 
rised by him at the time and did not purport to be done on behalf 
of any principal (ff). 

Since a ratification is in law equivalent to a previous autho- 
rity, a person not competent to authorise an act cannot give it 
validity by ratifying it (ft). 

* " Ratification must be by an existing person on whose behalf 

the conlract might have been made at the time” (i). Thus a 
tiewly- formed company cannot ratify an act done in its name before 
it was incorporated (/). And where a time is limited for doing 
an act, and A. does it on behalf of B., but without his authority, 
within that time, B. can ratify it only before the time has expired (ft). 

The person on whose behalf an act purports to be done need 
not be individually known to the agent; it is enough if he is ascer- 
tainable as owner of specified property or the like. A man may 
effect an insurance on behalf of all persons' interested, and any such 
person may adopt the contract of insurance for his own share by 
ratification (/). A bailiff may receive the rent of land on behalf 
df the unknown heirs of the last owner in possession, and those 
heirs, when their title is ascertained, can ratify his acts (m). 

M Acts done without knowledge or authority/' — An act done 
by an agent in excess of his authority may also be ratified (n). 

But ** there is a wide distinction between ratifying a particular act 
which has been done in excess of authority and conferring a gene- 
ral power to do similar acts in future." Therefore the ratification 
by a company of certain acts done by its directors in excess of 
fhe authority given to them by the articles of the company does ' 
pot extend the authority of the directors so as to authorise them to 
do similar acts in future (o). 


(g) Keighley t Maxted & Co. v. 
Durant [1901] A.C. 240 (the deci- 
sion of the C.A. which the H. L, 
reversed, [1900] 1 Q.B. 629, was 
certainly novel) ; Raghavachari v. 
Pakkiri Mahomed (1916) 30 Mad. 
LJ. 497, 501; 34 I. C. 760. 

(ft) Irvine v. Union Bqnk of 
Australia (1877) 2 App. Ca. 366, at 
p. 374; 4 LA. 86; 3 Cal. 280. ' 

(0 Keener v. Baxter (1886) L.R, 
2 C.P. 174, at ft. 185, 

^ (;) In re Empress Engineering 
Co. (1880) 16 Ch.D. 125; Ganesh 
Flour Mills Co. v. Puran Mai (1905) 
Ftmj, Rec. no, 2. 

(ft) Dibbms v, Dibbins [18963 2 
Ch.m 

(/) Hagedom v. Oliverson (1814) 
70 


2 M. & S. 485; 15 R.R, 317. And 
such ratification is good even after 
known loss : Williams v. North 
China Insurance Co \> (1876) 1 C.P. 
D. 757. 

( m ) Lyell v, Kennedy (1889) 14 
App, Ca. 437, at p. 456. 

(n) Secretary of State v. Kama * t 
chee Boye (1859) 7 M.I.A. 476. 

(o) Irvine v. Union Bank of Aus~ 
tralia (1877) 2 App. Cas. 366, at p. 
375 j 4 I. A. 86; 3 Cal. 280, .at p. 
287; see also Pratt (Bombay), Ltd . 
v, E, D. Sassoon & Co. (1935) 6Gt 
Bom. 326; 37 Bom .L.R. 978; 161 
I.C, 126, affirmed in (1938) Bom. 
421; 174 I.C. 545; A.I.R; 1938 P. 
C. 159. 




"554 THE INI>IAN CONTRACT ACT* 

Retrospective eflfect*— Ratification, if effective at all, relates 
* back to the date of the act ratified If an action is brought in a 
man’s name without his knowledge, he may adopt the proceedings 
and make them good at any time before trial ( p ). The rule goes 
so farithat if A. makes an offer to B. which Z. accepts in B/s name 
without authority, and B. afterwards ratifies the acceptance, an 
attempted revocation of the offer by A. in the time between Z/s 
acceptance and B/s ratification is inoperative (g). So long as 
the professed agent purports to act on behalf of the principal, It 
is immaterial whether in his own mind he intends the principal’s 
benefit or not, and what his real motive and intention may be ; nor 
does it make any difference if the third party discovers before 
ratification that the agent meant to keep the contract for himself (r). 
In fact, the third party gets by the ratification exactly what he 
bargained for* 

But if Z. pays money to B. as in satisfaction of A/s debt, 
and B., afterwards discovering that Z. had no authority, returns 
him the money by agreement between them, A. can no longer adopt 
the payment and rely on it as a discharge. A man is not boutid 
to accept payment of a debt, or satisfaction of any other obliga- 
tion from a stranger to the contract, though, if B. had accepted 
the payment with knowledge of Z/s want of authority, or 
acquiesced in it after he obtained that knowledge, he would have 
been estopped' from denying Z/s authority as against A. (s). 

It goes without saying that if an offer is accepted by an agent 
subject to ratification no contractual relationship with the princi- 
pal comes into existence until ratification and therefore up to that 
moment the offer can be withdrawn (f). 

What acts cannot be ratified. — A transaction which is void 
ab initio cannot be ratified (w). This is illustrated in England 
by a line of cases in company law marking the distinction 
between irregularities capable of being made good if the act is 
ratified by a general meeting, or the whole body of shareholders, 


( p ) Ancona v. Marks (1862) 7 
H. h N. 686; 126 R.R. 646. The 
action was on negotiable instruments, 
and the most plausible form of the 
argument for the defence was that 
the plaintiff was not the holder of the 
instruments at the time of suing, 

(q) Bolton Partners v. Lambert 
(1889) 41 Ch.D, 295. This decision 
has been freely criticised, but for the 
present remains authoritative. It is 
open to reconsideration in a Court 
of last resort: see the judgment of 
the Privy Council in Fleming v. 
Bank of New Zealand [1900} A.C. 
577, 587. 


(r) Re Tiedemann and Ledermam 
Frere s [1899] 2 Q.B. 66. 

(j) Walter v. James (1871) L. 
R. 6 Ex. 124. The language of Kel- 
ly C.B. about “mistake in fact” is 
not incorrect, but also not luminous. 

(0 Watson v. Davies [1931} 1 Ch. 
455. 

(«) Mauji Ram v. Tara Singh 
(1881) 3 All. 852 (not an ordinary 
case of agency, but the principle is the 
same) ; Madum Municipality v. Ala- 
girisami (1939) Mad. 928; A.I.R* 
1939 Mad. 957; Mst. Malam v. Mo- 
han Singh A.I.R. 1935 Lah. 547; 158 
IX. 261. 
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and acts not within the company’s objects as defined by its original ® 
constitution, and therefore incapable of being made binding pn *®®» 
Hie company by any ordinary means known to the law (v). A 
forged signature cannot be ratified; but a person whose signature 
has been forged may be estopped from denying that a signature is 
his, if for example, he has. by his conduct induced the holder of a 
bill or cheque to alter his (the holder's) position (w). 

Agents of Government. — Acts, done by public servants in the 
name of the Crown, or the Government of India, may be ratified 
by subsequent approval in much the same way as private trans- 
actions (see Secretary of State v. Kamachee Boye (x) and Collector 
of Masulipatam v. Cavaly Vencata (y) ) . In these cases the effect 
may not be to create legal duties but, where the acts in question are 
of the kind known as “ acts of State,” to preclude courts of law * 
from entertaining any claim founded upon them (a). Such acts 
are political, and outside the scope of municipal law, and cannot, 
in ordinary circumstances, occur within the jurisdiction. 

"19 V. Ratification may be expressed or may be 

Ratification maybe implied in the conduct of the person 
expressed or implied. on whose behalf the acts are done. 

Illustrations . 

(a) A., without authority’, buys goods for B. Afterwards B. sells them 
to C. on his own account B.'s conduct implies a ratification of the pur* 
chase made for him by A. 

(b) A., without B.’s authority, lends B.'s money to C. Afterwards B. 
acoepts interest on the money from C. B.'s conduct implies a ratification 
of the loan. 


Express ratification. — An express ratification cannot become 
complete » until it is communicated; till then it is liable to 
revocation (a). 

Implied ratification. — Assent to an act done on one’s behalf, 
like consent to an agreement, may be conveyed otherwise than in 
words ( cp . s. 9, above); and taking the benefit of the transaction 
is the strongest, as it is the most usual, evidence of tacit adoption. 
Accepting the results of the agent’s proceeding, whether obviously 
beneficial to the principal or not, will have the same effect (b). 


( v ) See Pollock on Contract, Ap- 
pendix, Note D. 

( w ) Brook v. Hook , L.R. 6 Ex. 

' 89; McKenzie v. British Linen Co., 

6 App. Ca. 82, 99; Greenwood v. 
Martins Bank [1933] A.C. 51. 

{s) (1859) 7 M.LA. 476. 

O) (I860) 8 M.I.A. 529, 554. 

(m) Buron v* Denman (1847) 2 
Ex. 167; 76 R.R. 554; see more in 


Pollock on Torts, 14th ed., 90. 

(a) Ra jagopalacharyulu v. The 
Secretary of State for India (1913) 
38 Mad. 997, 1008 ; 22 I.C. 107. 

( b ) A, buys a speculative stock in 
P/s name without authority, thereby 
involving P. in loss. It may be a 
question of fact whether money ulti- 
mately realised by re-sale at a loss 
and paid by A. to P. was taken by 
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Where an agent, without authority to do so, referred certain 
8- matters to arbitration, and the principal, after knowledge of the 
arbitration proceedings, acquiesced in them and did not raise any" 
. objection thereto, it was held that his conduct amounted to a 
ratification of the reference (c). 

198 . No valid ratification can 

site fwialfd ratilca- be mad ® hy a P erson whose knowledge 
tion. of the facts of the case is materially 

defective. 

English authority is to the effect that a principal is not liable 
for excessive or irregular execution of his authority (nor a fortiori 
for a wholly unauthorised act done on his behalf) unless he ratifies 
the act with knowledge of the irregularity, or shows an intention 
“ to take upon himself, without inquiry, the risk of any irregu- 
larity ” ( d ). More lately the Privy Council laid down in general 
terms that “ acquiescence and ratification must be founded on a 
full knowledge of the facts, and further it must be in relation to 
a transaction which may be valid in itself and not illegal, and to 
which effect may be given as against the party by his acquiescence 
in and adoption of the transaction ” {e). The two latter condi- 
tions might perhaps have been more clearly expressed. Still more 
lately the Court of Appeal in England has said: “To constitute 
a binding adoption of acts a priori unauthorised these conditions 
must exist: (1) the acts must have been done for and in the name 
6f the supposed principal, and (2) there must be full knowledge 
of what those acts were, or such an unqualified adoption that the 
inference may properly be drawn that the principal intended to 
take upon himself the responsibility for such acts, whatever they 
were.” Reluctant ratification by a solicitor of an unauthorised use 
of his name which is represented as merely formal, and at the time 
reasonably appears so, will not make him, still less his firm, liable 
for the loss caused to third persons by money having been taken 
out of court under the assumed authority, and afterwards 
misapplied (/). A. entrusted moneys to B. for investment, which 
B. without the knowledge of A. used in his own business. The 
Privy Council held that whether facts supported the plea of a 


P. in such a way as to amount to 
ratification or only as compensation 
due from A. : Kadiresan Chettiar v. 
Ramcmathan Chetti, 102 I.C. 561; 
A.LR. 1927 Mad. 478 (long unpro- 
fitable report of complicated facts). 

(r) Saturjit Per tab Bahadur v. 
Dulhin Gulab Koer (1897) 24 Cal. 
469, 

(d) Lewis v. Read (1845} 13 M. 
834; 67 RJEL 828. , 


(e) La Banque I acques-C artier v. 
La Banque d'Epargne, etc . (1887) 13 
App. Ca. 111. The appeal was from, 
the Province of Quebec, but the 
principle is one of universal jurispru-, 
dence. 

(/) Marsh v. Joseph (1897] 1 
Ch. 213, 246, followed in Surendra 
Nath v. Kedar Nath A.I.R. 1936 
Cal. 87; 63 Cal.L.J. 86; 161 l.C. 
224. 
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novation or not, the doctrine of ratification could not he applied ,jj s< 

so as to turn a fund held in fiduciary capacity into a deposit on 198-200. 
ordinary banking tenrfs (g). 

The Act does not expressly deal with the possible case of the 
principal deliberately waiving inquiry so as to make the agent’s act 
his own at all hazards. Such cases fall under the general rule that 
a free agent may waive a legal advantage if he thinks fit, and there 
is no reason to suppose that the English authorities would not be 
followed. 


199 . A person ratifying any 
unauthorised* mHo** unauthorised act done on- his behalf 
min t ? P art of a tran * ratifies the whole of the transaction of 
which such act formed .a part. 

It is obvious that a man cannot at his own choice ratify part 
of a transaction and repudiate the rest (A). The only possible 
exception is in the case of the part repudiated being wholly for the 
principal’s benefit, which is not likely to occur. The general rule 
is that, “ where a ratification is established as to a part, it operates 
as a confirmation of the whole of that particular transaction of 
the agent”; S.A. § 250. 

200 . An act done by one person on behalf of 
another, without such other person’s 
Ratification of im* authority, which, if done with autho- 
injure third person" 0 rity, would have the effect of subject- 
ing a third person to damages, or of 
terminating any right or interest of a third person, cannot, 
by ratification, be made to have such effect (i). 


Illustrations. 

(a) A., not being authorised thereto by B., demands, on behalf of B. t 
the delivery of a chattel, the property of B., from C., who is in possession 
of it This demand cannot be ratified by B., so as to make C. liable for 
damages for his refusal to deliver (/)• 

(b) A. holds a lease from B., terminable on three months’ notioe. C., 
an authorised person, gives notice of termination to A. The notice cannot be 
ratified by B., so as to be binding on A. ( k ). 


(ff) Murugappa Chetti v, Official 
Assignee of Madras (1937) 64 I.A. 
343; 40 Bom.L.R. 1; 170 LC. 329; 
A.I.R. 1937 P.C. 296. 

(h) See Keay v. Fenwick (1876) 
1 CP.D, 745, 753. Authority is 
really needless, 

(*) Authority is* not needed to 
show that this section does not ap- 
ply where no third person would be 
prejudiced; ior illustration! if de- 


sired, see Garapati Narasimudu v. 
Basara Sankaram 85 I.C* 439; A.I. 
R. 1925 Mad. 249. 

(/) S. A. § 247. Cp. Bird v. 
Brown (1850) 4 Ex. 786; 80 R.R. 
775, where the act was stoppage in 
transit, and the recognition of the 
same rule in the House of Lords in 
Lyell v. Kennedy (1889) 14 App. Ca. 
437, 461, 462. 

(k) Such a notice, in order to be 
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; ^ ’ This is the converse of the principle that a voidable teahsae-; 
tk» cannot be rescinded to the prejudice of third persons’ rights 
acquired under it in good faith (l). Rights Of property cannot be 
changed retrospectively by ratification of an act inoperative at the 
time. The rule is also stated in the form that ratification, to make, 
an act rightful which otherwise would be wrongful, must be at a* 
time when the principal could still have lawfully done it ( m J. 

The ratification of a contract does not give the principal a right 
to 'sue for a breach committed prior to the ratification («). A. holds 
a lease from two joint receivers, B. and C. B., without C.’s autho- 
rity, gives notice to quit to A. The notice cannot be ratified by 
C. so as to be binding on A. (o). 


201 

Termination 

agency. 


of 


R&uocation of Authority , 

An agency is terminated .by the, principal 
revoking his authority; or by the agent 
renouncing the business of the agency; 
or by the business of the agency 
being completed ; or by either the principal or agent dying 
or becoming of unsound mind; or by the principal being 
adjudicated an insolvent under the provisions of any Act 
for the time being in foroe for the relief of insolvent 
debtors. 


'This is English law, subject to the remark that there is little 
authority as to the case of insanity, and it was formerly thought 
that insanity of either principal or agent would determine the 
agency only if it had been judically established by “inqui- 
sition” ( p ). But it seems the true rule is that the principal's insa- 
nity in fact is sufficient to annul the agent's authority (g). The 
present section has, in any case, made the law clear in India. We 
have to read it with the following ones to 210 inclusive, which 
modify its effect in various ways. 


Completion of business of agency. — The Allahabad and 
Calcutta High Courts hold that where an agent for the sale of goods 


good, must be binding on all parties 
concerned at the time when it is 
given: Right & Fisher v. Cuthell 
(1804) 5 East, 491 ; 7 R.R. 752, from 
which this illustration appears to be 
simplified . 

(I) The section is not exhaustive 
of the general rules of the law on 
the subject: see Thinnappa Chettiar 
v# Krishna Rao AI.R. 1941 Mad. 
6; (1940) 2 Mad.L.J. 726; 195 I. 
C. 329. 


(m) Bird v. Brown , supra , note 
(/). 

(n) Kidderminster v. Hardwick 
(1873) L.R. 9 Ex. 13. 

(o) Cassim Ahmed v. Eusuf Ha~ 
ji A jam (1916) 23 Cal. L. J. 453; 
34 I.C. 221. Joint receivers, unlike 
joint owners, should all join in giv- 
ing the notice. 

(p) Kent, Comm. ii. 645. 

( q ) So assumed in Vonge v. 
Toynbee £1910] 1 K.B. 215,‘C. A* 
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receives ihc price, the agency does not terminate on the sate ot the 
goods, but continues until payment of the price to the principal! 

S* 3518 (below) provides u that an agent is bound to pay to his prin- 
cipal all sums received on his account. Clearly then the business does 
not terminate on receipts of the money by the agent, inasmuch as 
there is a subsequent obligation to account for the sums and to 
pay them" (r), In a Madras case, Wallis CJ. expressed the 
opinion that the agency terminates when the sale is completed, and 
that it does not continue until payment of the price (s). The 
question in the above cases was one of limitation (#). Bht the 
authority of an agent for sale to contract on the principal's behalf, 
ceases as soon as the sale is completed. He has no power to alter 
the terms of the contract without fresh authority from the 
principal ( u ). 

The authority of an agent to collect bills and to remit the 
amount, when realised, by drafts, terminates as soon as the drafts 
are despatched ( v ). 

Death of principal. — A power of attorney to an agent to pre- 
sent a document for registration is revoked by the death of the 
principal. It was accordingly held by the Privy Council that where 
the principal died before the presentation, and the registrar, know- 
ing of the principal's* death, accepted and registered the document, 
the registration was invalid (w). Where a power of attorney 1$ 
given by the members of a joint Hindu family to one of them in 
connection with the family business, it is a question of construc- 
tion in each case whether the power comes to an end on the death 
of any of them or whether it is to continue even after then (#). 
See notes to s. 209, below. 

Where the agency is for a fixed term. — “ Where an agent 
has been appointed for a fixed term, the expiration of the term puts 
an end to the agency, whether the purpose of the agency has been 
accomplished or not; consequently where an agency for sale has 
expired by express limitation, a subsequent execution thereof is 
invalid, unless the term has been extended" (y). 

(r) Babu Ram v. Ram Dayal (v) Alliance Bcmk of Simla v. 

(1890) 12 All. 541, followed in Fmk Amritsar Bank (1915) Punj. Rec. 

v. * Buldeo Dass (1899) 26 Cal. 715, no. 79, p. 322; 31 I.C. 215. 

724* 725. (w) Mujid-un-Nissa v. Abdur 

(s) Venkatachalam* v. Narayanan Rahim (1900) 28 I. A. 15; 23 AH. 
(1914) 39 Mad. 376, 378-379 ; 26 I. 233. 

C. 740. ( x ) Re Sital Prosad (1916) 21 Cv 

(0 See the Limitation Act, 1908, W.N. 620; 41 I.C. 288. 

Sch. I. # art. 89. (y) Per Mookerjee J. in Laltjee 

<*) Blackburn v. Scholes (1810) v. Dadabhai (1915) 23 Cal. L. Jw 

2 Camp. 343; 11 R.R. 723. And 190, at p, 202 ; 34 I.C. 807. This 

see Seton v. Slade (1802) 7 Ves. is really too elementary to need 
265, 276; 6 R.R. 124. authority. 
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^|. r Payment or act by attorney under power. — S, 3 of the 
•i, 202. Powers-of-Attomey Act, 1882 provides that any person making or 
doing any payment or act in good faith, in pursuance of a power 
of attorney, shall not be liable in respect of the payment or act by 
reason that, before the payment or act, the donor of the power had 
died or become lunatic or insolvent, or had revoked the power, if 
the fact of the death, etc., was not at the time of the payment or 
act known to the person making or doing the same. 


202 . Where the agent has himself an interest in 
the property which forms the subject- 
agSc“ l where agent matter of the agency, the agency can- 

ject*matter eSt in sub * not ’ * n absence of an express con- 
' tract, be terminated to the prejudice of 

such interest. 


Illustrations. 

(a) A. gives authority to B. to sell A.’s land, and to pay himself, out 
of the proceeds, the debts due to him from A. A. cannot revoke this autho- 
rity, nor can it be terminated by his insanity or death. [Gauseett v. Morton 
(1830) 10 B. & C. 731; 34 R. R. 558.] 

(b) A. consigns 1,000 bales of cotton to B , who has made advances to 
him on such cotton, and desires B. to sell the cotton, and to repay himself, 
out of the price, the amount of his own advances. A. cannot revoke this 
authority, nor is it terminated by his insanity or death. [S. A. § 371.] 


Authority coupled with interest. — In these cases the current 
phrase is that the agent’s authority is “ coupled with an interest.” 
In England, however, this does not seem to be quite accurate, unless 
it is understood that the word “ coupled ” implies, beyond the mere 
fact of the agent having an interest in the subject-matter, some 
specific connection between the authorityjtend the interest. The 
principle is thus stated : “ that where an agreement is entered 
into on a sufficient consideration, whereby an authority is given for 
the purpose of securing some benefit to the donee of the authority, 
such an authority is irrevocable” (g). In fact, the circumstances 
must be such that revocation of the authority would be a breach of 
faith against the agent. The language of this section is wider. 
Still there is not any evident intention to overrule the English 
decisions. In fact, illustration (b) supplies just the circumstances 
which, in a leading English case where the authority was held to 
be revocable, were wanting, namely, that the consignment is made 
after the factor’s advances, and with an express request by the 


(s) Smart v. Sandars (1848) 5 
C. B. 895, at p. 917; 75 R.R. 861, 
approved in Taplin v. Florence 
<1851) 10 C.B. 744, 758; 84 R. R. 
773; repeated word for word by 


Williams J. in Clerk v. Laurie (1857) 
2 H. & N. 199, 200; 115 R.R. 489, 
in Ex. Ch. ; adopted by Lindley L. 
J. in Carmichael’s Case [1896] 2 Ch. 
643, 648. 
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prinfcijpal to repay himself out of the price of the fefthds. In that 8* Ifflk 
«ale the Court said: "We think this doctrine’* — the rule of 
thte present section — " applies only to cases where the authority is 
given for the purpose of being a security, or ... as a part of the 
security, not to cases 'where the authority is given independently, 
and the interest of the donee of the authority arises afterwards, 
and incidentally only ; as, for instance, in the present case ... the 
goods are consigned to a factor for sale. This confers an implied 
authority to sell. Afterwards the factor makes advances. This 
is not an authority coupled with an interest, but an independent 
authority, and an interest subsequently arising. The making of 
such an advance may be a good consideration for an agreement that 
the authority to sell shall be no longer revocable ; but such an effect 
will not, we think, arise independently of agreement ” (a). The 
material variation of the facts in this case which is given in illus- 
tration (b) does amount to evidence of agreement. Whether there 
is such an agreement in a particular case is a question of fact (6). 

Indian decisions, as we shall immediately see, take the same line. 

The Act itself is, of course, the primary authority ( c ). 

A direction by A. to B. to receive income payable to A., and 
apply it towards discharge of A.’s debt to Z., is obviously not an 
authority coupled with an interest in B., whether the revocation of 
it would or would not be a breach of any contract between A. and 
Z. ; but in such circumstances loosely worded or ambiguous new 
instructions from A. to B. will not be readily cbnstrued as A 
revocation (d). 

An example of a transaction including such an agreement as 
the rule requires is that of an “ underwriting contract ” addressed 
to the vendor-promoter of a new company. Here we have a bargain 
by which, for valuable consideration in the form of commission, 
the underwriter agrees to take certain shares, and this he knows to 
be for the benefit of the- promoter, who is to be paid out of money 
raised by the issue of shares, and in order to enable the promoter 
the better to secure the performance of the contract the under- 
writer authorises the promoter to apply for shares in his name, and 
expressly agrees not to revoke that authority. The authority is 
coupled with an interest, and an allotment of shares to the under- 
writer on the promoter’s application makes him a member of the 
company notwithstanding an attempted revocation in the 
meantime (e). 

(а) Smart v. Scmdars (1848) 5 & N. 199; 115 R.R: 489, argued 

C.B. 895, at p. 918; 75 R.R. 849. mainly on the Question whether the 
And see Fntk v. Fnth [1906] A.C. authority was revocable, but decided 
■25A on the ground that in any case there 

(б) De Comas v. Prost • (1865 ) 3 was nothing amounting to revoca- 

Moo. P.C. (N.S.) 158. tion. 

520 > at PP- MS, (e) Carmichael’s Case [1896] 2 
545 ; 20 Mad. 97, at p. 103. Ch. 643 647 

Clerk v. Laurie (1857) 2 H. 

71 
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Indian authorities. — The interest which an agent has in 
effecting a sale and the prospect of remuneration to arise therefrom, 
do not constitute such an interest as would prevent the termination 
of the agency (/). Upon the same principle, where an agent is 
appointed to collect rents, and his salary is agreed to be paid out pf 
those rents, it does not give the agent an interest in the subject- 
matter of the agency within the meaning of this section (g). But 
where an agent is authorised to recover a sum of money due to a 
third party to the principal, and to pay himself, out of the amount 
so recovered, the debts due to him from the principal, the agent 
has an interest in the subject-matter of the agency, and the autho- 
rity cannot be revoked (h). A member of a tarwad who is entitled 
to be maintained out of the tarwad property and is appointed an 
agent to collect the rents has an interest in the subject-matter of 
the agency, and his authority cannot be revoked ( i ). A vendee 
retaining part of the price to pay off incumbrances is an agent 
with interest of the vendor (/). 


Factors for sale of goods. — The question has often arisen as 
to whether a factor who has made advances as against goods con- 
signed to him for sale has such an interest in the goods consigned 
as to prevent the termination of his authority to sell. The result 
of the cases appears to be that the authority of a factor to sell is 
in its nature revocable, and the mere fact that advances have been 
made by him, whether at the time of his employment as such or 
subsequently, cannot have the effect of altering the revocable nature 
of the authority to sell, unless there is an agreement express or im- 
plied between the parties that the authority shall not be revoked (k). 
Where the factor is expressly authorised to repay himself the 
advances out of the sale proceeds, as in illustration (b), he has an 
interest in the goods consigned to him for sale, and the authority 
to sell cannot be revoked. In such a case “ an interest in the pro- 
perty ” is expressly created. But the “ interest ” need not be so 
created, and it is enough to prevent the termination of the agency 
that the “ interest ” could be inferred from the language of the 
document and from the course of dealings between the parties. 
Thus where a factor who had made advances as against goods con- 


(/) Lakmichand v. Chotooram 
(1900) 24 Bom. 403. 

(<?) Vishnucharya v. Ramchandra 
(1881) 5 Bom. 253; and see Dalchand 
v, Seth Hazarimat A.I.R. 1932 Nag. 
34; 136 I.C. 878. 

( h ) Pestanji v. Matchett (1870) 
7 B.H.C.A.C. 10. See also Sub- 
rahmania v. Narayanan (1901) 24 
Mad. 130 and Jagabhai v. Rustam ji 
,(1885) 9 Bom. 311; Clerk v. Lau- 
rie 2 H. & N. 199, cited above, 
would have resembled these cases 


if the debt which the banker was 
directed to pay had been due to 
himself and not to a third person. 

(») Chathu Kutty Nair v. Kundan 
Appa A.I.R. 1932 Mad. 70; 61 

Mad.L.J. 852; 136 I.C. 776. 

(/) Subba Row v, Varadiah A.I. 
R. 1943 Mad. 482. 

(k) Jafferbhoy v. Charlesworth 
(1893) 17 Bom. 520, 542, citing De 
Comas v. Prost 3 Moo. P.C. 158> 
179. 
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signed to him for sale was authorised- to sell them “ at the best 
price obtainable/’ and in the event of a shortfall to draw on the 
consignor, it was held that this arrangement gave an interest to 
the factor in the goods, and that the authority to sell could not be 
revoked (/). 

203 . The principal may, save as is otherwise 

When principal may provided by the last preceding section, 
revoke agent's autho- revoke the authority given to his agent 
r ty# at any time before the authority has 

l>een exercised so as to bind the principal [S. A. § 465.] 

What amounts to exercise of authority. — An agent autho- 
rised to purchase goods on behalf of his principal cannot be said to 
have exercised the authority so given to him “ so as to bind the 
principal" if he merely appropriates to the principal a contract 
previously entered into by himself with a third party. Such an 
appropriation does not create a contractual relation with a thud 
party, and the principal, therefore, may revoke the authority (m). 

Authority given to an auctioneer to sell goods by auction may be 
revoked at any time before the goods are knocked down to a pur- 
chaser (n), and authority given to a policy broker to effect a policy 
at any time before the policy is executed so as to be legally 
binding ( o ). Authority to pay money in respect of an unlawful 
transaction may be revoked at any time before it has actually been 
paid, even if it has been credited in account ( p ), 


2104 . The principal cannot revoke the authority 


Revocation where 
authority has been 
partly exercised. 


given to his agent after the authority 
has been partly exercised, so far as re- 
gards such acts and obligations as arise 


from acts already done in the agency. 


fl»r , 
202-204. 


Illustrations . 

(a) A. authorises B. to buy 1,000 bales of cotton on account of A., and 
to pay for it out of A.'s money remaining in B.’s hands. B. buys 1,000 bales 
of cotton in his own name, so as to make himself personally liable for the 
price. A, cannot revoke B.'s authority so far as regards payment for the 
cotton. [Cp. D. 17, 1, Mandati vel contra. 15.] 

(b) A. authorises B. to buy 1,000 bales of cotton on account of A., and 
to pay for it out of A.’ s moneys remaining in B.’s hands. B. buys 1,000 

(/) Kondayya v. Narasimhulu Gimp. 127; 13 R. R. 772. Cp* 
(1896) 20 Mad. 97. Thompson v. Adams (1889) 23 Q. 

(m) Lakhmichand v. Chotooram B.D. 361. 

(WO) 24 Bom. 403. (p) Edgar v. Fowler (1803) $ 

(n) IVarfow v. Harrison (1859) East, 222 ; 7 R.R. 433; Taylor v. 

1 E. 8c E. 509; 117 R.R. 227; In Bowers (1876) 1 Q.B.D. 291; Has- 
te Hare & 0*More*s Contract [1901] telow v. Jackson (1828) 8 B. 8c C* 
1 Ch. 93. 221; 32 R.R. 369. 

io) Warwick v. Slade (1811) 3 
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teles of cotton in A/s name and so a$ not to render himself personally liable 
for the price. A. can revoke B/s authority to pay for the cotton. 


Authority partly exercised. — iThe rule here laid clown is con- 
nected with the principal's duty to indemnify the agent (s. 222, 
below). " If a principal employs an agent to do Something Which 
by law involves the agent in a legal liability " — or even in a custo- 
mary liability by reason of u$age in that class of transactions known 
to both agent and principal — “ the principal cannot draw back and 
!edVe the agent 1 6 bear the liability at his own expense" (q). 
There is no conclusive English authority really coveting the ground, 
but Lord Lindley states it as the better opinion that “ an agent who 
has already acted on his instructions, and has thereby incurred a 
legal obligation to third parties, ... is not bound on the command 
of his principal to stop short and refuse to perform the obligation 
incurred. There is no doubt that, as between himself and his 
principal, an agent is entitled to obey the counter-order, and to 
obtain a full indemnity from the consequences of so doing. But 
it is apprehended that he is at liberty so far to carry out the instruc- 
tions on which he has begun to act as may be necessary to relieve 
himself from all the legal liabilities incurred before notice of the 
countermand, and, having done so, to insist upon indemnity and 
reimbursement as if the principal had not changed his instruc- 
tions" (r). Conversely, if a principal revokes his agent's autho- 
rity to carry on an enterprise, and the agent nevertheless carries 
it on and contrary to expectations makes a profit, the principal 
cannot then ignore his own revocation and claim the profit (^). 

5£OS. Where there is an express or implied con- 
tract that the agency should be con- 
reSSSby* p««S* tinued for any period of time, the prin- 
S al * ent rcnunciation cipai must make compensation to the 
>y agent, or the agent to the principal, as 

the case may be, for any previous revocation or renun- 
ciation of the agency without sufficient cause. 

Compensation for revocation. — By this section " the prin- 
cipal is bound to make compensation to the agent whenever there 
is an express or implied contract that the agency shall be continued 
for any period of time. This would probably always be the case 
when a valuable consideration had been given by the agent" (t). 

( q ) Read v. Anderson (1884) 13 cut short by the Gaming Act, *1892. 
Q.B.D, 779, at p. 783, per Bowen (r) Lindley on Partnership, 10th 
L.J. The question whether un- ed., 447. 

doubted principle was rightly applied (s) Haridar Prasad Singh v. 
in this case by the majority of the Kesha Prasad Singh 93 LC. 454, 
Court, having regard to the statute 605; A.I.R. 1925 Pat. 68. 
law, which is not material here, was (t) Per Cur . in Visknuchatya v. 
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The valuable consideration here spoken of must be something 
more than undertaking the agency. Where A. appointed B. as 
exclusive agent for the sale of A.’s coal in Liverpool for seven 
years, and B. undertook not to sell any other owner’s coal there 
during that time without A.’s consent, this v^as decided by thfi 
House of Lords not to imply any condition that A. should continue 
to keep his colliery during the term. "Upon such an agreement 
as that .... unless there is some special term in the contract that 
the principal shall continue to carry on business, it cannot for a 
moment be implied as matter of obligation on his part that, whether 
the business is a profitable one or not, and whether for his own 
s^ke h e wishes to carry it on or not, he shall be bound to carry it 
on for the benefit of the agent and the commission that he may 
receive” (m). , 

There is a class of cases in which an agent for sale, having 
proceeded far enough in the transaction to be entitled to commis- 
sion on its completion, has been deprived of his commission by the 
principal putting an end to the whole matter. But these cases do 
not depend on the rule here laid down, or on any rule peculiar to 
the law of agency. They are examples of the rule that one party 
to a contract must not prevent another from performing his part 
(ss. 53, 67, above), or “ each party is entitled to the full benefit 
of his contract without hindrance from the other” (v). See 
further the commentary on s. 219, below. 


20©. Reasonable notice must be given of such 
revocation or renunciation; otherwise 

tion 0 oi C ren 0 u f nc, r 'w' the damage thereby resulting to the 
principal or the agent, as the case may 
be, must be made good to the one by the other. fS. A. 
§ 478.] 


An authority given by two or more principals jointly may be 
determined by notice of revocation or renunciation being given by 
or to any one of the principals (w). If the authority is joint and 


Ram chandra (1881) 5 Bora. 253, at 
p. 256. 

(w) Rhodes v. Forwood (1876) 1 
App. Ca. 256, per Lord Penzance 
at p. 272. Cp. Hamlyn & Co v. 
Wood & Co , [1891] 2 Q.B. 488, C. 
A. (not a case of agency) ; cf. Offi- 
cial Assignee of Madras v. Frank 
Johnson Sons & Co . (1930) 54 Mad. 
409; 128 I.G 849; A.I.R. 1931 Mad. 
$ 5 . 

(r) Prickett v. Badger (1856) 1 

& B.N.S, 296; 107 R.R. 668; Inch- 
Id v. Western Neilgherry Coffee, 
etc., Co. (1864) 17 C.B.N.S. 733; 


f42 R.R. 603. See the judgment of 
Wiiles J. 

(tu) Bristow v. Taylor (1817) 2 
Stark. 50; see however Kirtyanand 
v. Ramanand A.I.R. 1936 Pat. 456; 
164 I.C. 220, where Bristow v. Tay~ 
ground that the agency in that case 
lor, supra , was distinguished on the 
was for an indefinite period. In the 
case cited it was for a fixed period 
of three years and the appointment 
of a joint manager was dearly part 
of the terms of the contract of the 
joint owners inter se . 
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several, revocation by one principal will only determine the authority 
which he himself has given (x). 

20 7 . Revocation and renun- 
Reyocation and re* ciation may be expressed or may be 
pressed or implied.** implied in the conduct of the principal 
or agent respectively. 

Illustration . 

A. empowers B. to let A/s house. Afterwards A. lets it himself. 
This is an implied revocation of B/s authority. [S.A. § 474]. 

208 . The termination of the authority of an 
agent does not, so far as regards the 
agent, take effect before it becomes 
known to him, or, so far as regards 
third persons, before it becomes known 
to them. 

Illustrations. 

'(a) A. directs B. to sell goods for him, and agrees to give B. 5 per 
cent, commission on the price fetched by the goods. A. afterwards, by let- 
ter, revokes B/s authority. B., after the letter is sent, but before he re- 
ceives it, sells the goods for 100 rupees. The sale is binding on A, and B. 
is entitled to five rupees as his commission. 

(b) A., at Madras, by letter, directs B. to sell for him some cotton lying 
in a warehouse in Bombay, and afterwards, by letter, revokes his authority 
to sell, and directs B. to send the cotton to Madras. B., after receiving the 

^second letter, enters into a contract with C., who knows of the first letter, 
but not of the second, for the sale to him of the cotton. C. pays B. the 
money, with which B. absconds C/s payment is good as against A. 

(c) A. directs B., his agent, to pay certain money to C. A. dies, and 
D. takes out probate to his will. B., after A/s death, but before hearing 
of it, pays the money to C. The payment is good as against D., the executor. 

Time from which revocation operates. — “ Revocation by the 
act of the principal takes effect as to the agent from the time when 
the revocation is made known to him ; and as to third persons when 
it is made known to them, and not before/' [S.A. § 470.] 

Except as to illustration (c), which removes an anomaly, this 
section is in accordance with the common law. When A. trades 
as B/s agent with B/s authority (even though the business be 
carried on in A/s name, if the agency is known in fact), all parties 
with whom A. makes contracts in that business have a right to hold 
B. to them until B. gives notice to the world that A/s authority 
is revoked; and it makes no difference if in a particular case the 
agent intended to keep the contract on his own account ( y ). 

Illustration (c) follows the rule of the Roman law and systems 
derived from it against the English authorities, which are admitted 

(*) Monindra Lai Chaiterjee v. (y) Trueman v. Loder (1840) 11 
Hart Pada A.I.R. 1936 Cal. 650; A, & E. 589 ; 52 R.R, 45L 
166 I.G 608. 


When termination 
of agent’s authority 
takes effect as to 
agent, and as to third 
persons. 
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to, be unsatisfactory ( 2 ). Accordingly an acknowledgOTcnt of a 8s. 
debt made by an agent, though after the death of the principal, 208, 20? 
binds the estate of the principal provided the creditor has no know- 
ledge at the time of the death of the principal and the acknowledg- 
ment amounts to a “ reasonable step [taken by the agent] for the 
protection and preservation ” of the assets of the principal within 
die meaning of s. 209 (a). 

If the authority of an agent to admit execution of a document 
, is revoked before the registration thereof, but such revocation is 
'not known either to the grantee of the document or the registering 
officer, the document is not invalidated, though it is registered by 
the agent after the revocation of his authority ( b ). 

200 . When an agency is terminated by the prin- 
cipal dying or becoming of unsound 
teminadon of ?gency mind, the agent is bound to take, on 
by # principal's death behalf of the representatives of his late 
m tmmtir* principal, all reasonable steps for the 

protection ami preservation of the interest entrusted 
to him. 

See S.A. §§ 491, 492. There does not seem to be any English 
authority, and there are few Indian cases on the section. In Anund 
Behari v. Dinshaw & Co, (c), it was held that the accountant of _ 
a bank on the verge of liquidation could not pray the section in aid 
as a justification for selling bank property after the death of the 
director of the bank. It had been urged that this was the only way 
in the circumstances to obtain ready cash for carrying on the 
bank's business. 

An agency is terminated under s. 201 by the death of the 
principal. If the agent thereafter continued in service of the prin- 
cipal's heirs, a new agency is created. There is nothing in this 


(s) In England the principal's 
estate is not liable on the contract, 
but perhaps may be liable for actual 
loss: Drew v. Nunn (1879) 4 Q.B. 
D. 616; Blades v. Free (1829) 9 B. 
& C. 167; 32 R.R. 620; but the 
agent is liable on implied warranty 
of authority: Yonge v. Toynbee 
[1910] 1 K.B. 215, C.A. Nor can the 
agent recover agreed remuneration 
frqm the principal's estate for service 
£* the business of v the agency per- 
formed after the principal's death: 
Campanari v. Woodburn (1854) 15 
CB. 400; 100 R.R, 406. 

(a) Ebrahim Haji Yakub v. 
Chmmlal (1911) 35 Bom. 302; 10 I. 


C. 888. 

(b) Mohendra Nath v. Kali Pro- 
shad (1902) 30 Cal. 265. The 
Lahore High Court held in Moosa - 
jee v. Administrator-General of 
Bengal (1921) 3 Lah.L.J. 265, that 
the manager of a distillery was em- 
powered under this section to enter 
into contracts for the purchase of 
molasses after the death of the pro- 
prietor. If it was within his ordi- 
nary authority, and he had not heard 
of the principal's death, one fails 
to see what there was to report. 

(c) A.I.R. 1942 Oudh 417; 200 
I.C 485. 
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section to indicate that the agency continues on the old terms (d). 
See notes to s. 206, above. 

210 . The termination of the authority of ah 

agent causes the termination (subject 

agent’s'^authority * ub ' to herein contained regarding 

the termination of an agent's authority! 
©f the authority of all sub-agents appointed by him. 

As a general rule this is obvious. There may be cases where 
a substitute rather than a sub-agent has been appointed, and there 
appears by express agreement or by the nature of the case an inten- 
tion that his authority shall not be determined when that of the 
original agent is revoked: S. A. § 469. 

Agent’s Duty to Principal. 

211. An agent is bound to conduct the business 
of his principal according to the direc- 

principa/’s tions given by the principal, or, in the 
absence of any such directions, accord- 
ing to the custom which prevails in doing business of the 
same kind a,t the place where the agent conducts such 
business. When the agent acts otherwise, if any loss be 
sustained, he must make it good to his principal, and, if 
any profit accrues, he must account for it. 

Illustrations . * 

(a) A. t an agent engaged in carrying on for B. a business, in which it 
is the custom to invest from time to time, at interest, the moneys which may 
be in hand* omits to make such investments. A. must make good to B. 
the interest usually obtained by such investments 

(b) B., a broker, in whose business it is not the custom to sell on credit, 
sells goods of A. on credit to C., whose credit at the time was very high. 
C., before payment, becomes insolvent. B. must make good the loss to A. 

Additional Illustrations. 

(c) An agent, instructed to warehouse goods at a particular 
place, warehouses a portion of them at another place, where they 
are destroyed, without negligence. He is liable to the principal for 
the value of the goods destroyed. [Lilley v. Doubleday (1881) 7 
Q.B.D. 510.] 

(d) An agent, instructed to insure goods, neglects to do so. 
He is liable to the principal for their value in the event of their 
being lost. [Smith v. Lascelles (1788) 2 T.R. 187; 1 R.R. 457. J 


(d) Madhutudan v. Rakhol Chan- I.C. 697. 
dra (1915) 43 Cal. 248, 254-255; 30 


Agents 

conducting 

business. 
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* (ft) A broker, entrusted with goods for sale, sells them by 8. 
auction at an inadequate price, not having made an estimate of the 
value in accordance with the custom of the particular trade- JHe 
must make good the loss, [Solomon v. Barker (1862) 2 F. & F. 

^26; 121 R, R. 828.) 

(f) An auctioneer, contrary to the usual custom, takes a bill 
hf exchange in payment of the price of goods sold. He is liable 
to the principal for the amount of the bill in the event of its being 
dishonoured. [Ferrer# v. Robins (1835) 2C. M. & R. 152.] 

(g) An agent, bound by his contract to keep proper books of 
accounts, omits to scrutinize, examine or check the accounts of his 
subordinates whom he implicitly trusts. Taking advantage of this, 
the subordinates commit gross frauds on him and his employ erf. 

The frauds and defalcations being due to the agent’s failure to 
perform his duty he is liable to make good the loss thereby caused, 
[Taylor v. United Africa Co. A.I.R. 1937 P.C. 78; 168 I.C. 

494. See also Punjab National Bank v. Diwan Chand A.I.R. 

1931 Lah. 302; 134 I.C. 577.] 

Departure from instructions. — In Bostock v. Jardine ( e ) the 
defendants were authorised to buy a certain quantity of cotton for 
the plaintiff. u Instead of complying with their instructions, they 
bought a much larger quantity for the plaintiff and divers other 
people,” so that there was no contract on which the plaintiff could 
sue as principal. Accordingly, “ though a contract was made, it 
was not the contract the plaintiff authorised the defendants to 
make,” and the plaintiff was entitled to recover back a sum paid 
to the defendants on account of the purchase-money. In an old 
equity case where a landowner’s steward was also lessee of part 
of the property, and in that capacity had made profitable arrange- 
ments with adjacent owners, it was held “ that the benefit he had 
got as lessee by the use of the property should, upon reasonable 
terms, be acquired for his landlord and not for himself ** (/). 

It is not an agent’s duty to obey instructions which are 
unlawful. If, at a sale by auction without reserve, the auctioneer 
is instructed not to sell for less than a certain price, he is not liable 
to the principal for accepting the highest bona fide bid, though it 
may be lower than that price ( g ). 

“ If any loss be sustained.” — Where an agent sells his prin- 
cipal's goods in breach of his duty below the limit placed upon 
them by the principal, the measure of damages is the actual loss 
which the principal has sustained, and not the difference between 
the price at which they are sold and the limit of price placed m 


(e) (1865) 3 H, & C. 700. (g) Bexwell v. Christie (177$) 

(/) Beaumont v, Boultbee (1802) Cowp. 395. 

Z Ve$. 599, at p. 608. 

n 
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SELL the goods. Where no loss is suffered, the principal is entitled at 
least to nominal damages, the sale being wrongful (h). 

The measure of damages where an agent, who had been in- 
structed not to part with the possession of certain goods yntil they 
are paid for, parted with them without payment, was held to be the 
value of the goods, the purchaser having failed to pay the price (*). 

As to the duty to account for profits, see s. 216 and commen- 
tary thereon, below. 

Custom of trade. — According to the custom of trade in 
Bombay, when a merchant requests or authorises a firm to order and 
to buy and send goods to him from Europe, at a fixed price, net 
free godown, including duty, or free Bombay harbour, and no rate 
of remuneration is specifically mentioned, the firm is not bound to 
account for the price at which the goods were sold to the firm 
by the manufacture. And it does not make any difference that 
the firm receives commission or trade discount from the manu- 
facturer, either with or without the knowledge of the merchant (/). 

Usage of the Bombay market known as the pakki adat 
system. — The following are the incidents of a contract entered into 
on pakki adat terms: — 

( 1 ) The pakka adatia has no authority to pledge the credit of 
the up-country constituent to the Bombay merchant, and no con- 
tractual privity is established between the up-country constituent 
and the Bombay merchant. 

(2) The up-country constituent has no indefeasible right to 
the contract (if any) made by the pakka adatia on receipt of the 
order, but the pakka adatia may enter into cross-contracts with the 
Bombay merchant, either on his own account or on account of 
another constituent, and thereby for practical purposes cancel the 
same. 

(3) The pakka adatia is under no obligation to substitute a 
fresh contract to meet the order of his first constituent. 

The relation between the pakka adatia and the up-country con- 
stituent is not the relation of agent and principal pure and simple. 
The precise relation may thus be described in the words of Jenkins 
C.J.:- 

" I think the contract between the parties was one of employ- 
ment for reward, and the incidents proved appear to me to con- 
verge to the conclusion that the contract of a pakka adatia, in 


( h ) Manchubhai v. Tod (1894) 
20 Bom, 633; ChelapatPU v. Suray- 
ya (1902) 12 M. L. J. 375, Much 
less can an agent claim from the 
principal expenses incurred in acting 
contrary to instructions : Mathra 
Das-Mustaddi Lai v. Kishen Chand - 


Ramji Das 86 1C 567; A.I.R. 192S 
Lah. 332. 

(t) Stearine Co. v. Heintsmann 
(1864) 17 C.B.N.S. 56; 142 R.R. 
245. 

(/) Paul Beier v, Chotalal Javer- 
das (1906) 30 Bom, 1* ♦ * 
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circumstances like the present, is one whereby he undertakes or, 8 . SUL* 
to use the word in its non-tedmical sense as business men on occa- 
sion do use it, guarantees that delivery should, on due date, f be 
given or taken at the price at which the order was accepted, or 
differences paid*, in effect he undertakes or guarantees to find goods 
for cash or cash for goods or to pay the difference. 

<# T do not say that there is no relation of principal and agent 
between the parties at any stage; there may be up to a point, and 
that this is legally possible is shown by Mellish L.J. in Ex parte 
White ( k ) where he speaks of 'a person who is an agent up to a 
certain point/ So here there may have been that relationship in 
its common meaning for the purpose of ascertaining the price at 
which the order was to be completed, and to this point of the 
transaction all the obligations bf that relation perhaps apply. But 
when that stage is passed, I think the relation is not that of principal 
and agent, but of the nature I have indicated. Into this contract 
there is imported by the evidence of custom no such element of 
unreasonableness as would compel us to reject it on that score ” (/). 

In Manila! Raghunath v. Radhakisson Ramjiwan (m) Macleod 
CJ. said the only distinction between a pakka adatia and broker 
who is liable on his contracts is that the former does not contract 
as agent, but as principal ; in other words, the pakka adatia under- 
takes business for his principal, but the particular contracts by 
which he carries out that business are his own affair («). 

Usage of the Bombay market known as the kachhi adat 
system in cotton business. — Under the kachhi adat system, when 
an adatia receives an order from an up-country constituent for the 
sale or purchase of cotton, he sends for a broker and settles the 
rate with him. The rate so settled ( o ) becomes from that moment 
binding upon both the adatia and the broker, and the broker remains 
personally bound until he brings a party willing to take up the 
contract. The broker in such a case adopts one of two ways : he 


(k) (1870-1871) L. R. 6 Ch. 397, 
at p. 403. 

(J) Bhagwandas Narotamdas v. 
Kanji Deoji (1906) 30 Bom. 205, in 
app, from (1905) 7 Bom.L.R. 57; 
Bhagwandas v. Burjorji (1917) 45 
I. A. 29, 32-33; 42 Bam. 373, 377- 
378 ; 44 I. C. 284. See also Chcrndu- 
lal Suklal v. Sidhruthrai Soojanrai 
(1905) 29 Bom. 291 ;* Kedarmal Bhu - 
r&mat v. Surajmal Goyindratn (1907) 
33 Bom* 364; Ramgopal Parsram v. 
Vpgersain (1942) Kar, 38; 201 I.C. 
513; A.I.R. 1942 Sind 115. 

(#0 (192®) 45 Bom. 386 ; 62 I.C 
361. 

(») Bor other cases relating to 


pakka adatias, see Jot Ram v. Jiwan 
Ram A.I.R. 1932 Lah. 633; 139 I. 
C.^37 ( pakka adat contract not con- 
trary to public policy) ; Balkriihnan 
& Co, v. Ram Nath A.I.R. 1940 
Lah. 195; 189 I.C. 690 (where the 
case law is reviewed) ; Sakarbhai v. 
Ramriklal A.I.R. 1932 Bom. 328; 
34 Bom.L.R. 709; 138 I.C. 244 
(right of pakka adatia to demand 
‘margin 1 ) ; Ganpat Mai v. Kher Singh 
(1937) 18 Lah. 683; A.I.R. 1937 
Lah. 581, 

, (o) The rates are settled in conse- 
quence of constant fluctuation in the 
market, which may rise or fall every 
two minutes. 
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either procures a party willing to take up the contract and intro? 
duces him to the adatia, and the party and the adatia thus exchange 
kabalas (contracts) with each other; or, where the broker has got 
a contract of his own ready, he agrees to transfer it to the adatfy 
and brings together the adatia and the other party to his (brakes) 
contract, and these two then exchange kabalas with each other. 
If, when the party is brought to the adatia , the market ratevis the 
same as the rate settled by the adatia with the broker, the broker 
gets nothing beyond his commission. If the market rate is less 
than the rate originally settled by the broker, the difference between 
the two rates has to be borne by the broker and paid to the person 
with whom the original rate was settled. If, on the other hand, it 
is more, that person has to bear the difference and pay it to the 
broker. There is nothing unreasonable in such usage (/>). 

Bombay Silver Market. — There is a custom of the Bombay 
Silver Market for forward contracts that only shroffs are the 
ostensible buyers and sellers, though shroffs may have and often 
do have outside principals for whom they are acting. The shroffs, 
when acting for principals, work sometimes for kackhi adat and 
sometimes for pakka adat. In the case of kachhi adat, the adatia 
shroff guarantees the performance of the contract to the other 
shroff but does not guarantee its performance to his own principal. 
In the case of pakki adat, the adatia shroff, who then acts for a 
higher rate of commission, is liable as principal both to his own 
employer and to the other shroff. This custom whereby only- 
shroffs are the ostensible parties is observed for two reasons agree- 
able to the Marwari shroffs: first, that on every forward silver 
transaction a commission becomes payable to one or both of the 
Marwari shroffs; and, secondly, that the adatia shroff guarantees 
to the other shroff performance of the contract. There is no such 
custom, however, that the selling shroff is not personally liable to 
the principal of the buying adatia. Thus if A. enters into a con- 
tract in the name of his kachha adatia H. whereby H. agrees to 
buy and S. agrees to sell silver bars for the ensuing vaida, A. is 
entitled to demand performance of the contract from S. (q). 

'SIS- An agent ifc bound to conduct the business 
of the agency with as much skill as is 
Skin and diligence generally possessed by persons engaged 
required from agent. » n s j m jj ar business, unless the principal 

has notice of his want of skill. The agent is always bound 
to act with reasonable diligence, and to # use such skill as 


( p ) Fakirchand Laichcmd v. Doo - 
Pub Govindji (1905> f BomX.R. 213, 
As to the discretion to call for mar- 
in the Bombay Cotton Market, 
Bevshi v. Bhikamchand (1926) 29 


BomX.R, 147; lOp I.C. 993; AX 
R. 1927'Bom, 12S. 

(q) Abraham v. Sarupchand 
(1917 42 Bom. 224 ; 41 I.C. 256. 



SKILL g£QUI8&D 0# AGEftT: 5$$ 

He possesses ; and to make compensation to His prihcipal 
ip respect of the direct consequences of his own neglect, 
want of skill or misconduct, but not in respect of loss or 
damage which are indirectly or remotely caused by such 
neglect, want of skill or misconduct. 

Illustrations. 

(a) A., a merchant in Calcutta, has an agent, B., m London to whom 

a sum of money is paid on A.'s account, with orders to remit. B. retains 
-the* money for a considerable time. A., in consequence of not receiving the 
money, becomes insolvent. B. is liable for the money and interest from the 
day on which it ought to have been paid, according to the usual rate, and for 
any further direct loss — as e.g., by variation of rate of exchange— but not 
further, *, 

(b) an agent for the sale of goods/ having authority to sell on 
credit, sells to B. on credit, without making the proper and usual inquiries as 
to the solvency of B. B., at the time of such sale, is insolvent. A. must 
make compensation to his principal in respect of any loss thereby sustained. 

(c) A., an insurance broker, employed by B. to effect an insurance on 
a ship, omits to see that the usual clauses are inserted in the policy. The 
ship is afterwards lost. In consequence of the omission of the clauses nothing , 
can be recovered from the underwriters. A. is bound to make good the loss 
to B. 

(d) A., a merchant in England, directs B., hi* agent at Bombay, who 
accepts the agency, to send him 100 bales of, cotton by^a certain ship. B., 
having in his power to send the cotton, omits to do so. The ship arrives safely 
in England. Soon after her arrival, the price of cotton rises. B. is bound 
to make good to A. the profit which he might have made by the 100 bales 
of cotton at the time the ship arrived, but not any profit he might have made 
by the subsequent rise (r). 

Cp. S. A. §§ 183—185, 191, 217, 220, 221: “When a skilled 
labourer, artisan, or artist is employed, there is, on his part, an 
implied warranty that he is of skill reasonably competent 

to the art he undertakes An express promise or express 

representation in the particular case is not necessary. . . . The 
failure to afford the requisite skill which had been expressly or 
impliedly promised is a breach of legal duty and therefore mis- 
conduct.” And the employer is justified in dismissing an employee 
who shows himself incompetent, though he may have been engaged 
for a term not expired >{s). But the obligation of diligence may 
be waived by express agreement ( t ). How far an agent employed 
in the general supervision of work has to answer for the skill and 
diligence of workers under him must depend on the nature of the 
work and on local usage (w). On the other hand, any express 

(r) For a further elementary (t) Austin v* Manchester, etc,, 
illustration see Suraj MaUChandan Ry, Co. (1850) 10 C.B. 454; 84 R. 
M&i v. Fateh Chmd (1929) 11 Lah. R. 645. 

227. (u) NagenSa Nath Singha v. 

O) Hartner v* Cornelius (1858) Nagendra Bala Chowdhurani, 97 I. 

S C. B. N. S. 236; 116 R. R. 654, C. 200; A.I.R. 1926 Cal. 988; 43 
Cur . per Wiiles J. C.L J. 479. 
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ftfO undertaking or guarantee by the agent will bind him according to 
"v 218* its terms; and an agreement exempting an agent from the conse- 
quences of his own fraud or wilful wrong seems on principle to be 
void (S. A. § 188). An agent is bound to know so much of the 
law material to the business in hand as will enable him to protect 
the principal's interest, and make the transaction binding on the 
other party (v). Every person acting as a skilled agent is bound 
to bring reasonable skill and knowledge to the performance of his 
duties (w). It is not enough for him to rely and act upon the 
statements of other persons: Sitarampur Coal Co . v. Colley (1908) 
13 OW. N. 59. But an agent who is definitely authorised to 
enter into a particular transaction is not liable to the principal for 
any loss which may be suffered in consequence of the imprudent 
nature of the transaction (x) ; nor is he liable for the consequences 
of a mere mistake or error of judgment provided he exercises such 
care and skill as may be reasonably expected under the circum- 
stances (y). 

Gratuitous agent. — A gratuitous agent is liable for any loss 
sustained by his principal through the gross negligence of the 
agent (#). Gross negligence may be defined as the omission by 
the agent to exercise such skill as he actually has (a), or has held 
himself out to have (6), and such care and diligence as he is in 
the habit of exercising with, regard to his own affairs (c). 

2> 1 3. An agent is bound to 
Agent's accounts. render proper accounts to his principal 
on demand. 

Agent’s duty to account. — This duty is elementary, and 
will be enforced at need by following in the agent's hands property 
representing money for which he ought to have accounted (d). It 
is irrespective of any contract to that effect. It is not discharged 
by merely delivering to the principal a set of written accounts 
without attending to explain them and produce the vouchers by 
which the items of disbursement are supported (e). If an agent 

(v) Park v. Hammond (1816) ( b ) Beal v. South Devan Ry . 

6 Taunt. 495; 16 R. R. 658; Neil- Co. (1864) 3 H. & C. 377. 

son v. James (1882) 9 Q.B.D. 546. ( c ) Shiells v. Blackburne (1789) 

( w ) Lee v. Walker (1872) L.R. 1 H. Bl. 159; 2 R.R. 750; Moffat 

7 C.P. 121; Jenkins v. Betham v. Bateman (1869) L.R. 3 P. C. 

(1855) 15 C.B. 168; 100 R.R. 297. 115; Giblin v. McMullen (1869) L. 

(x) Overrnd v. Gibb (1872) L.R. R. 2 P.C. 317. 

5 H.L. 480. ( d ) Chedworth v. Edwards 

( y ) Lagunas Nitrate Co. v. La - (1802) 8 Ves, 46; 6 R.R. 212, 

gunas Syndicate [1899] 2 Ch. 392; (e) Annoda Persad v. Dwarknath 

Nand Ram v. Gokal Ckand A.I.R. (1881) 6 Cal. 754. See also Law- 
1933 Lah. 841. * less v. Calcutta Landing and Ship* 

(js) Agnew v. Indian Carrying Co. ping Co. (1881) 7* Cal 627; Ram* 
(1865) 2 M.H.C. 449. ckunder v. Manick Chunder (1881) 

(a) Wilson v. Brett (1843) 11 7 Cal. 428; Shib Chunder v. Chun - 

M. & W. 113; 63 R.R. 528. der Naram (1904) 32 Cal. 719; Ram 



AGENT'S DUTY TO JtENEBR ACCOUNTS. 


S7& 

neglects to keep proper accounts, everything consistent with esta- 8 * 213 * 
Wished facts will be presumed against him in the event of his being 
called upon for an account of the agency (/). Where an agent 
mixes up his -moneys with the moneys of his principal the onus 
clearly lies on the agent to prove that in any particular transaction 
which he claims to be Ills own he employed his own moneys (<?).- 
“ The principle is well established that an agent entrusted with 
money or goods by a principal to be applied on his principal's 
account cannot dispute the principal's title unless he proves a better 
title ifi a third person and that he is defending on behalf of and 
with the authority of the third person. The same principle controls 
the relation of bailor and bailee" (A). Possibly the framers of 
the Contract Act may have passed it over as belonging to the general 
law of estoppel ; in any case it is quite consistent with the Aft. 

The duty to account is owed by the agent to the principal, and 
not to other persons. Thus an agent appointed by the adminis- 
trator of the estate of a deceased person to recover outstanding debts 
due to the estate is not liable to account on the contract of agency 
to the person entitled to the estate, and it makes no difference that 
representation was granted to the administrator as attorney of the 
mother and guardian of the person entitled to the estate (i). 

When a minor comes to Court to have an account taken as 
between himself and his agent, and it is found on taking that 
account that the agent has made certain advances to the guardian, 
and advances have been applied for the benefit of the minor, the 
agent ought to be allowed these advances in taking the accounts. 

Here the plaintiff seeks relief from a Court administering equity, 
and he must do equity himself (/). 

As to the form of a suit for an account between a principal 
and an agent, see the undermentioned cases ( k ). A decree may 
be passed in favour of an agent in a suit brought by the principal 
for accounts (/). A suit by a principal against his agent for an 

Das v. Bhagwat Das (1904) 1 All. 115 I.C. 729; A.I.R. 1929 P.C. 

L.J. 347; Madhusudan v. Rakhal 119. 

(1916) 43 Cal. 248, 259-260; 30 I.C. («) Chidambaram Cheiti v. Pi- 
697 v The words ‘on demand' have ckappa Chetti (1907) 30 Mad. 243. 

been thought to suggest that the de- The suit in this case was founded 
mand should be made on the agent on the contract of agency, 
at his place of business : Audinara- (/) Surendra Nath Sarkar v. Atul 
yarn v. Lakshminarayana A.I.R. Chandra Roy (1907) 34 Cal. 892. 

1940 Mad. 588; (1940) 1 Mad. L.J. (k) D eg amber v. Kallynath ( 1881) 

558. 7 Cal. 654; Hurrinath v. Krishna 

(/) Gray v. Haig (1854) 20 Beav. (1887) 14 Cal. 147; Ram Lai v. 

*219i 109 R.R. 396. Asian Assurance Co. A.I.R. 1933 

(g) Sirdhar Vasanta Rao v. Go - Lah. 483; 144 I.C. 595. 

pal Hm A.I.R, 1940 Mad, 299; 188 (l) Kanski Ram v. Dula Rai A. 

LC. 626. I.R. 1938 Lah. 723; 179 LC. 418; 

(A) Bhawmi Singh v. Maulvi Bhawani Sahai-Salig Ram v. Chhaiju 
Misbah-ud-dm (1929) 56 LA. 170; 
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It, account, and also for recovery of money that may be found dtife 
213 * 215 . from him, is governed by art. 89, sch, II, of thfc Limitation Act, 
1877 (see now the Indian Limitation Act, 1908, Sch, I, art, 89) { m ). 

Where an agent enters into a contract with a third person in 
his own name, and subsequently sues on the contract and obtains 
a decree, the principal is not entitled to maintain a suit for a decla- 
ration that he is beneficially interested in the decree and to recover 
the amount thereof from the judgment-debtor. The fact that the 
principal is -entitled to an amount from the agent does not entitle 
him to maintain a suit of this kind. He could have adopted the 
contract and sued on it himself; after a decree is passed for the 
agent, he is too late (n). 

See als6 the commentary on s. 218, post . 

Liability of representative of agent to account. — The legal 
representative of an agent cannot be called upon to render ac- 
counts to the principal in the same sense as the agent himself. 
The remedy of the principal is to sue the representative for any 
loss he may have suffered by reason of the negligence or miscon- 
duct of his agent. In other words, the suit is not one for accounts 
strictly so called, but a suit for money payable to the principal out 
of the estate of the agent (o). 

214 . It is the duty of an agent, in cases of dififi- 

Agent’s duty to to use all reasonable diligence in 

communicate with communicating with his principal, and 
principal. j n seeking to obtain his instructions. 

There does not appear to be any reported authority in point 
on this section. Obviously the rule must be as stated. 

St IS- If an agent deals on his own account in the 
business of the agency, without first 

Right of principal obtaining the consent of his principal 
h^owT^coSin and acquainting him with all material 
business of agency circumstances which have come to his 
consent. own knowledge on the subject, the 

principal may repudiate the trans- 
action, if the case shows either that any material fact 
has been dishonestly concealed from him by the agent, or 
that the dealings of the agent have been disadvantageous 
to him. 

Mai (1937) All.L.J. 115; 168 I.C. (1912) 40 Cal. 335; 16 I.C. 583. 
983; A.I.R. 1937 All. 276. (<?> Kumeda Charm v. Asutosh 

(m) Shib Chandra Roy v. Chan* Chattopadhya (1912) 17 C.W.N. 5; 

dfa Narain Maker jee (1905) 32 Cal 16 I.C. 742) Badrimth Upadhya v* 
719. Kesho Kumar A.I.R. 1940 Pat. ll4; 

(n) Godhanram v. laharmull 184 I.C. -495. 
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• ( ' Illustrations. 

(a) A, greets B. to sell A/$ estate. B* buys the estate &wr hlmsitf , ? 
in the wame of C. A., on discovering that B. las bought the estate for 
himself, may repudiate the sale, if he can show that B. has dishonestly 
concealed any material fact, or that the sale has been disadvantageous to 

hint, 

(b) A. directs B. to sell A/s estate, B., on looking over the estate 
before selling it, finds a mine on the estate which is unknown to A* 
informs A. that he wishes to buy the estate for himself, but conceals the 
discovery of the mine. A. allows B. to buy in ignorance of the existence 
of the mine. A., on discovering that B. knew of the mine at the time he 
bought the estate, may either repudiate or adopt the sale at bis option. 


Authoritative illustrations of the principle here laid down 
might be multiplied almost indefinitely, from the English reports. 
A few will suffice for all useful purposes. The kind of case given 
in illustration (a) is the most common subject of animadversion, 
but there is no doubt that the rule is general. “ Where an agent 
eLit», r ed to sell becomes himself the purchaser, he must show that 
bencu with the knowledge and consent of his 'employer, or that 
t| timee paid was the full value of the property so purchased ; and 
tf themst be shown with the utmost clearness and beyond all 
rf djnable doubt ” (/>). 

It is an axiom of the law of principal and agent that a 
* bre * r employed to sell cannot himself become the buyer, nor can a 
broker employed to buy become himself the seller, without distinct 
notice to the principal, so that thedatter may object if he think 
proper” (q). ~ 

For like reasons an agent for sale or purchase must not act for 
the other party at the same time, or take a commission from him 
unknown to the principal ( r ), or settle any^daim of his against the 
principal on exorbitant terms thereby to increase his own profit (s). 
An agent must give his principal “ the free and unbiassed use of 
his own discretion and judgment ” ( t ). 

A principal who seeks to set aside a transaction on the ground 
that the provisions of the section have been violated must take 


( p ) Lord Lyndhurst, Charter v. 
Trevelyan (1844) 11 Cal. & F. 714, 
at p. 732; 65 R.R. 305, at p. 315. 
In India it seems to be an ordinary 
question of fact, see Rameshardas 
Benarasidas v, Tansookhrai Bashe - 
sharilal, < 102 I.C. 366; A.I.R. 1927 
Sind 195. 

(q) DVilles J. in Mollett v. Ro- 
binson (1 $70) L.R. 5 C.P. 646, at 
p. 6S5. Local usage of a trade or 
market contravening the general rule 
is net binding on a principal not pro- 
ved to have known it: See S.C. in 

73 


H.L. (1874) L.R. 7 H.L. 802. 

(r) Grant v. Gold Exploration, 
etc., Syndicate of British Columbia 
[1900] 1 Q.B. 233, is a later exam- 
ple. 

(s) Mathra Das Jagan Nath v. 
Jiwan Mal-Gian Chand (1927) 9 
Lah. 7; 112 I.C. 29; A.I.R. 1928 
Lah* 196 (the plaintiffs were in a 
ring, including some of the buyers, 
for artificial inflation of prices), 

(0 Clarke v. * . Tippmg (1846) 
Beav. 284, at p. 292;^ 7& R.R, $5, 
at p. 36L 
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jUfcj; proceedings for that purpose within a reasonable time alter 
216. becoming aware of the circumstances relied on («). 

English authorities do not recognise the qualifications added 
at the end of this section (v), and it does not appear why it was 
thought necessary to add them. The English doctrine may be 
thought to have been affected by the well-known severity of Courts 
of Equity towards trustees, and to be in excess of a reasonable 
Standard of ordinary commercial justice. In fact, the special provi- 
sions of the Trusts Act, ss. 51 — 54, are more stringent. However* 
in Achutha Naidu v. Oakley t Bowden <5* Co. (w), where an agent 
dealt on his own account in the business of the agency and bought 
the goods of his principals in the name of a dummy, it was held 
that the fraudulent concealment of his identity and the fact that lie 
was competing in the same market brought the case within the 
present section. 

21 ©. If an agent, without the knowledge of, his 

principal, deals in the business ^iscon- 

- Principal's right to agency on his own account inS ** 

benefit gained by & J , , . . . . ^ c °uif . 

agent dealirg on his on account of his principal, theigl of * 

nws of agency * 0 bUSl * c *P a ^ * s entitled to claim from the ‘ ',t 

any benefit which may have resub 4 ; to 
him from the transaction. j CJ 

Illustration. 

A. directs B., his agent, to buy a certain house for him. B. tells A. 
it cannot be bought, and buys the house for himself. A. may, on discover- 
ing that B. has bought the house, compel him to sell it to A. at the p/ice 
he gave for it. 

Additional Illustration. 

' A., acting as B.’s agent, agrees with C. for the sale to him of fifty 
tnaunds of grain for future delivery. A. delivers his own grain to C. as 
against the contract. Subsequently he receives grain from B. for delivery 
to C. under the contract, which he sells in the market at a profit. B. may, 
on discovering these facts, claim the profit from A. [Damodar Das v. 
She or am Das ( 1907) 29 All. 730.] 


Principal's rights to profits. — “ It may be laid down as a 
general principle that in all cases when a person is, either actually 
or constructively, an agent for other persons, all profits and advan- 
tages made by him in the business, beyond his ordinary compen- 
sation, are to be for the benefit of his employers”; S.A.i § 211, 
adopted by the Court of Queen’s Bench (x). “ If a person, while 


(*) Wentworth v. Lloyd <1864) 10 (w) (1922) 45 Mad, 1005; 69 I. 

M. L. Cas. 589; 138 R.R. 315. C. 927. 

(v) Ex parte Lacey (1802) 6 Ves. (x) Morison v. Thompson (1874) 
’ 625 ; 6 R,R. 9, 11. L.R. 9 Q.B. 480, at p. 485, mew 
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fidtting .a fidticiary position and acting in that capacity, makes a 
profit without fully disclosing his interest to those persons' towards 
whom r he stands in such a position, he must account, to them Jot 
that profit ” (y) ; and it is immaterial that in acquiring the profit 
the agent may have run the risk of loss (a), and that the principal 
may have suffered no injury (a). Accordingly, if an agent for sale 
receives a share of commission or extra profit from the buyer's agent 
without the knowledge of his own principal, the principal can recover 
the sum of money received to his use (&)* The principal can also 
recover from the agent and from the person who bribed him under 
the name of commission or otherwise, jointly and severally, damages 
for any loss sustained by the principal by reason of entering into 
the contract, e.g., an addition fraudulently made to the price of 
goods bought through the "agent in order to give the agent a secret 
profit Recovery of the illicit profit from the agent is ho bar to 
an action for further damages against the third person (c). Thfc 
relation which arises in such cases between' the agent in default 
and $ie principal is that of debtor and creditor, not of trustee and 
beneficiary (d). The ordinary law of limitation is applicable, the 
time running from the principal's discovery of the facts (e), and 
the special rules as to following trust money into its investments 
do not apply (d). Interest is recoverable on bribes and on all 
secret profits received by the agent (/). 

Where an agent has in effect bought from his principal, a 
subsequent purchaser from the agent with knowledge of the agency 


are limits to constructive agency. 
A: is a mortgagee in possession, 
holding from Z., the mortgagor, a 
power of attorney to manage and 
sell the property. M., a subsequent 
mortgagee with whom A. has noth- 
ing to do, exercises his power of 
sale. A. is not Z/s agent for the 
purpose of that sale and is entitled 
to become the buyer without being 
liable Jo account to Z. : Official As- 
signee v . R. M. P. V. M. Firm 
"(1929) 7 Rang. 61; 118T.C. 625; 
A.I.fc. 1929 Rang. 140. 

But the connection of mortgagees' 
peculiar rights and duties with the 
general law of contracting parties is 
at best remote. 

(y) Stirling L.J., Costa Rica R. 
Co. v. Forwood 11901] 1 Ch. 746, 
70k In the particular case the plain- 
tiff company was held to have no 
right to complain of one of its direc- 
tors having made profit out of a 
Contract with the* company, partly 


because of a special provision in the 
articles of association and partly 
because the company was ip substance 
informed of all the material facts. 

(e) Williams v, Stevens (1866) 
L.R. 1 P.C. 352. 

(a) Parker v. McKenna (1874) 
L.R. 10 Ch, 96; Kaluram v. Chim- 
niram A.I.R. 1934 Bom. 86; 36 
Bom. L.R. 68; 150 I.C. 467. 

( b ) lb.; and see note (x) above; 
Manikka Mooppanar v. Peria Muni - 
yatili A.I.R. 1936 Mad. 541; 70 
Mad.L.J. 724; 164 I.C. 31. 

( c ) Mayor of Salford v. Lever 
[1891] 1 Q.B. 168, C.A. 

(d) Lister & Co. v. Stubbs (1890) 
45 Ch. D. 1; Powell v. Joties [19051 
1 K.B. 11. 

(e) Metropolitan Bank v. Heir on 
(1880) 5 Ex. Div. 319. 

(/) Nant-y-glo Iran Co. v. Grave 
(1878) 12 Ch.D. 738; Pearson’s 

Case (1877) 5 OuD. 336; Tot* 
Ram v. Zalm Singh A.I.R. 1940 


f 
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p f m h in no better position against the principal than, the agent 
himself (g). 

Forfeiture of commission. — An agent who has Wrongfully 
N dealt on his own account is obviously not entitled to recover any 
commission for the transaction, even if the principal adopts it, for 
the principal could forthwith recover it back from him under this 
section or the equivalent common law rule. Moreover, he had no 
authority to make a contract with hiqiself, and therefore has earned 
nothing as agent ( h ). The principal’s option of ratifying the 
unauthorised transaction does not give the agent any better right. 


% 


, Knowledge of principal. — A transaction of this kind may 
be approved or ratified by the principal (i), but it must be upon 
full disclosure. It is not enough for the agent to tell the principal 
that he has some interest of his own. He must disclose all material 
facts, and be prepared to show that full information was given and 
the agreement made with perfect good faith. Notice sufficient to 
put the principal on inquiry will not do (/). Thus where an agent 
employed to buy goods sells his own goods to the principal at a 
price higher than the prevailing market rate, the principal is entitled 
to repudiate the transaction, and he is not bound by a ratification 
made in the absence of knowledge that the agent was selling his 
own goods and was charging him in excess of the market price (&)* 
It is open to the principal whose agent has bargained for a 
secret profit or commission to adopt the transaction, if he thinks fit, 
for the purpose of suing the third party and recovering for himself 
the sum promised by him to the agent., or any part of it which the 
agent has not received (/). 


Profit not acquired in course of agency. — The Court of 
Appeal in In re Cape Breton Co. (m) held that an agent who, 
without disclosure, sells to his principal goods which were the pro- 
perty of the agent before the commencement of the agency is not, 
in the absence of misrepresentation (»), liable to account for the 
profit made by him or for the difference between the contract price 
and the market value, even if the remedy of rescission is not open 
to the principal owing to its having become impossible (n). This 
decision, though obviously open to criticism, has been approved 


All. 69; (1939) All.LJ. 1065; 187 
I.C. 277. 

(g) Holony v. Keman (184 2) 2 
Dr. & W. 31; 59 R.R. 635. 

{h) Salomons v. Pender (1865) 3 
H. & C. 639; 140 R.R. 651; Joachin- 
son v. Meghjee Vallabhdas (1909) 
34 Bom. 292. 

(«) Re Haslam [1902] 1 Ch. 765. 

(/) Jessel M.R., Dunne v. Eng , - 
iish (1874) L.R. 18 Eq. 524, 533- 
$36, citing and approving earlier 








[1900] A.C. 240. 

(k) Damodar Das v. Sheoram 
Das (1907) 29 All. 730. 

(/) Whaley Bridge Printing Co. 
v. Green (1879) 5 Q.B.D. 109. 

<*0 (1884) 29 Ch.D. 795. And 
see Ladywell Mining Co. v, Brookes 
(1887) 35 Ch.D. 400. - 
(») As to misrepresentation, see 
In re Leeds, etc., Theatre of Varie- 
ties [1902] 2 Ch. 809. 
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by Hie Privy Council in a Canadian appeal (a) where a director B. 
of a company purchased property on his own account, and subse- 
quently sold it to the company at a higheV price without disclosing 
the profit. The Bombay High Court has held that, whether In re 
Cape Breton Co . was rightly decided or not, “ it cannot be said to 
have laid down a principle so generally accepted that we must assume 
it to have been present to the minds of those who framed the Contract 
Act in 1872, and what we have to do is to construe the Contract Act. 

The words of s. 216 are quite general and contain no such qualifi- 
cation on the liability of an agent to account for a profit made by 
the sale of his own goods to the principal as was approved in In re 
Cope Breton Co!* (/>). 

Unauthorised profits of agents. — An agent is liable to 
refund to the principal the amount of "return comtnission ” 
received by him from his sub-agent ( q ). 

Payments authorised by custom. — The law of the present 
section does not interfere with the customary mode of remune- 
rating an agent, in certain branches of business, by a discount or 
percentage which is ultimately paid by the third party and not by 
his own principal. Here the agent’s position is almost that Of an 
officer of a market paid by a tolf on the goods dealt with. Such 
allowances are constant in brokerage and insurance business and 
are so well known that no special consent on the principal's part 
is needed to cover them. They are included in the agent’s general 
authority to do business in the usual manner. " If a .person 
employs another, who he knows carries on a large business, to do 
certain work for him, ^ his agent with other persons, and does 
not choose to ask him what his charge will be, and in fact knows 
that he is to be remunerated, not by him, but by the other persons — - 

which is very common in mercantile business — and does not choose 
to take the trouble of inquiring what the amount is, he must allow 
the ordinary amount which agents are in the habit of charging (r). 
These charges being allowed on a fixed scale to all persons employed 
in that kind of business alike, and notorious, are not obnoxious to 
the rule against secret profits and corrupt allowances. 

Agreements against agent's duty void. — An agreement 
between an agent and a third person which comes within the terms 
of the present section, or in any way puts the agent's interest in 

( O ) JSurland v. Earle [1902] A.C. improvident lease by an agent to a 

83. sub-agent of the same principals, 

( P ) Kaluram v. Chimniram A.l, where, the agent not being in fact 

R, 1934 Bom. 86, per Beaumont C.J., empowered by all the principals, Sit 
at*p. 88; 36 Bom.L.R. 68; 150 I. E. Sugden saw his way to set tte 
C. 467. lease aside. 

t#) Mayen v. Alston (189 2) 16 (r) Great Western Insurance Co, 

Had. 238, 265, 267. Cp, Rossiter v. Cmliffe (1874) L.R, 9 Ch. 52S, 
v, Walsh (1843) 4 Dr. & W. 485 ; 540; Baring r. Stanton (1876) 3 Ch. 

65 K,K. 745, a peculiar case of an D„ 502. 
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mm Conflict with his duty, is not enforceable unless the principal chbogei 
t© ratify it. Where a mehta (clerk), without the knowledge Of 
his master, agreed with his master’s brokers to receive a percent* 
age, called sucri, on the brokerage earned by them in respect of 
transactions carried out through them by the mehtcfs master, and 
no express consideration was alleged or proved by the mehta , the 
Court refused to imply as a consideration an agreement by the mehta 
to induce his master to carry on business through those brokers, 
and was of opinion that such an agreement would be inconsistent 
with the relation of master and servant. Westropp J. said: " To 
support such an agreement would be against the policy which 
should regulate the relation of master and servants, and would be 
subversive of that relation, as such an arrangement would render 
it the interest of the servant to connive at conduct of the parties 
with whom his master deals which Jhe servant ought to be vigilant 
to expose and to check. . . . Could any one contend that the butler 
of a gentleman here or in London could maintain a suit against a 
tradesman for a percentage on his master's purchases, supposing 
an agreement to that effect? It would be against all policy; it 
would place the servant in a position inconsistent with the duty 
which he owes to his master” (s). 

An agreement whereby the defendant agreed to remunerate 
an executor appointed under her brother's will out of her own 
pocket for undertaking the duties of executor, which he declined 
t© d© Without remuneration, does not create such an interest at 
variance with the duties imposed upon executors as to render the 
agreement illegal on the ground of public policy ( t ). The Court 
said (u); "It has, however, been strongly contended before us 
that the present contract is against public policy, because it creates 
an interest at variance with a duty (see Egerton v. Earl Brownlow, 
4 HX.C. 1, 250) ; that is to shy, if the plaintiff be remunerated 
for his services there will be an inducement for him to neglect his 
duties and to prolong the administration instead of acting with 
care and diligence. We think that there is much force in this con- 
tention, but at the same time, although an agreement of this 
character may appear to some extent for the above reason to be 
opposed to public policy, we are not prepared to hold that such an 
agreement is necessarily unlawful. We think it should be borne in 
fnind that if a sole executor, or where there is more than one all 
the executors, renounced, the estate of the testator might go un- 
administered unless the executor or executors undertook to accept 
office on receipt of remuneration from a third person, and it is 
quite possible that more public mischief and inconvenience might 


. (s) Vimyakrm v. Ransordas 
lim) 7 B.H.C.O.C. 90. 

* Narayan Caomari Debi v, 
Shajani Kanta C hatter jee (1894) 22 


Cal* 14, cited under ss. 23 and 25, 
ante. * 

(«) at pp. 20, 21. •• 

"! } 
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be occasioned by the estate remaining unadministered than by &>»■•_ 
rewarding an executor for administering it.' In the present e&se SttAfflw. 
it semis to be quite dear upon the evidence that Shajani K0ta 
would not have taken upon himself the duty of executor unless he 
was remunerated, and we are not prepared to say that under the 
circumstances the agreement entered into between him and the 
Maharani was unlawful.” 

217< An agent may retain, out of any sums 
* received on account of the principal in 
rete;oer # out S of sums the business of the agency, all moneys 
pal's account* princi due to himself in respect of advances 
made or expenses properly incurred by 
him in conducting such business, and also such , remilne- 
ration as may be payable to him for acting as agent. 

The right conferred in terms by this section is in the nature of 
retainer, and assumes the agent to have money for which he is 
accountable to the principal in his hands or under his control. S. 221 
(below) further gives the agent a possessory lien on the principal’s 
property in his custody. Nothing in, the Act expressly gives him 
an equitable lien, i.e., a right to have his claims satisfied, in 
priority to general creditors, but of spetific funds of the principal 
which are not under his control. Such a right, however, may 
exist in particular cases. In the special case of a solicitor it is 
well settled that a judgment which he has obtained for his client 
by his labour or his money should stand, so far as needful, as 
security for his costs, and he is entitled to have its proceeds pass 
through his hands. The Court will not allow any collusive arrange- 
ment between parties to deprive the solicitor of this benefit (v). 

But intention to defraud the successful party’s solicitor is not pre- 
sumed from the mere fact of the action being settled without his 
assistance (w). It seems doubtful, however, whether this rule can 

J »roperly be regarded as having anything to do with the general 
aw of agency, and therefore whether it can furnish any safe 
guidance for our present purpose. 

An agreement entered into between a pleader and his client 
Respecting his remuneration was void under the provisions of s. 28 
of the Legal Practitioners Act, 1879, if not reduced to writing and 
filed in court ; but the pleader did not, by reason of that fact, lose his 
right under the present section to retain disbursements made by 
him on his client’s behalf out of the sums that may be received by 
him on account of his client in the case (x). 

A r • - . . ■ «- ■ - - . --. Tr ^-. 1U 

(v) Ex f>arte Morrison (1868) L. 144, 

4 Q.B. IS3, 156. See Cullianji (x) Subba PUlai v. Ramasami 
&mgjibhoy v. Raghowji Vijpal Ayyar (1903) 27 Mag, - 512. S. 28 
jO 906> 3f> Bop.. 27, . of the Act of 187? hai. been repealed 

txe) .Tht ^Hepf , f 1883) 8 P.D. 1#w Legal Practitioners (Bees) 
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The language of this section is not very' well fitted, to cow 
■ damages and costs for \fchich the principal may be liable to indemnify 
the agent under s. 222, but it is hardly possible to suppose that it 
would not be held to do so. 

Pakki adat. — A pakka adatia is entitled to the charges of 
remitting to the constituent the profits made by him cm the consti- 
tuent’s behalf, as an agent is under this section (y). 

Business. — The word “ business ” in this sectiop means the 
same business or a continuing business. Hence money received by 
an agent in one business cannot be retained by him on account of 
remuneration alleged to be due to him in a different business alto- 
gether which had long since been completed ( s ). 

% 218. Subject to such deduc-% 

Agent’s duty to pay tions, the agent is bound to pay to his 
principal!*™*' 1 *° r principal all sums received on his 
account. 


Mode of payment. — It follows from this rule that an agent to 
receive money has generally no authority to receive anything else 
as equivalent. As between the principal and a third person, a 
set-off or balance of account between that person and the agent in 
his own right is not a good payment to the agent on behalf of the 
principal. The debtor “ must pay in such a manner as to facilitate 
the agent iir transmitting the money to his principal ” (a). It seems 
that an alleged custom to the contrary cannot be sustained. If 
money is paid to an agent on his principal’s account by a person 
who is also indebted to the agent personally, the agent is not entitled 
to appropriate the money to his own debt, but must pay it over to 
the principal (b). Nor is an agent who has received money on the 
principal’s account entitled to set up against the principal claims* 
made by third persons in respect of the money (c). 

Payments in respect of illegal transaction. — If an agent 
receive money on his principal’s behalf under an illegal or void 
contract, the agent must account to the principal for the money so 
received, and cannot set up the illegality of the contract as a 
justification for withholding payment, which illegality the other 
contracting party had waived by paying the money (d). Upon this 
principle it has been held that an agent receiving cesses from 

- - - - — .... .1 — 


Act, 1926; hut the case cited is a 
useful illustration of the principle 
involved. 

(y) Kedarmal Bhuramal v. Suraj- 
tnol Govindram (1907) 33 Bom. 364. 

(s) Sardar Muhammad v. Babu 
Daswandki (1885) Punj. Rec. no. 
49. 

(a) Pearson v. Scott (1878) 9 
Ch.D. 102, at p. 108. 

0) Heam v. Chilton (1844) 12 


M. & W. 632 ; 67 R.R. 447; Shaw 
v. Picton (1825) 4 B. & C. 715; 
28 R.R. 455. 

(c) Roberts v. Ogilby (1821) 9 
Price 269 ; 23 R.R. 671. 

{d) Tenant v. Elliot (1797) 1 B. 
& P. 3 ; 4 R.R. 755, and see editor's 
note there ; Bhola Nath v. Mul Chand 
(1903) 25 All. 639; Palaniapfk 
Chettiar v. Chockalingam Chettiar 
(1921) 44 Mad. 334; 6® I.C. 127. 
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tmmts which are illegal tinder the Bengal Tenancy Act (e), or 
moneys due to the principal under a wagering contract (/), bcjpd 
tinder the provisions of this section to pay the same to the principal* 
But this rule does not apply where the contract of agency is itself 
illegal (g)> And it is open to an agent who has received money in 
respect of a void transaction, or otherwise under such circum- 
stances that he was bound to repay it, to show in an action by the 
principal that it has been repaid to the person from whom if was 
received (h). 

In the absence of any special contract, pay- 

When agent's re- ment I° r t ^ ie Performance of any act is 
muncration becomes not>due to the agent until the complex 
m * tiori of such act; but an agent may 

"detain money? received by him on account of goods sold, 
although the whole of the goods consigned to him for sale 
may not have been sold, or although the sale may not be 
actually complete* 


“ Special contract.”— When there is an express contract 
providing for the remuneration of the agent, the amount of the 
remuneration and conditions under which it becomes payable must 
primarily be ascertained from the terms of that contract (i). No 
other contract inconsistent therewith, whether founded on custom 
or .usage or otherwise, can be implied; but evidence of a particular 
usage may be given for the purpose of incorporating provisions 
that are not inconsistent with the terms of the express contract (i). 
In the absence of an express contract, the right to remuneration 
and conditions under which it is payable are held in English law 
to depend on the custom or usage of the particular business in 


( e ) Nagendrabala v. Guru Doyal 
(1903) 30 Cal. 1011. 

(/) Bhola Nath v. Mul Chand . 
supra, note (d). 

(g) Sykes v. Beadon (1879) 11 
Ch.D. 170, per Jessel M.R., at pp. 
193 et seq where the earlier cases 
are considered and explained. 

( h ) Murray v. Mann (1848) 2 Ex. 
538; 76 R,R. 686; Shee v. Clarkson 
(1810) 12 East, 507; 11 R.R. 473. 
In the former case the contract 
under Which the payment was made 
was rescinded on the ground of the 
agent's fraud. 

(t) Green v. Mutes (1861) 30 L. 
J.C.P. 343; 126 R.R. 894 (if it is 
agreed that commission shall be pay- 
able only ih the event of success, 
r $*e agfent cannot claim a quantum 
74 


meruit in the absence of success) ; 
Cutter v. Powell (1795) 6 T. R. 
320; 3 R.R. 185; Warde v. Stuart 
(1856) 1 C.B.N.S. 88; 107 R.R* 
582; Fullwood v. Aker man (1862) H 

C. B.N.S. 737; 132 R.R. 735; Biggs 
v. Gordon (1860) 8 C.B.N.S. 638; 
125 R.R. 824; Parker v. IbbetsoH 
(1858) 4 C.B.N.S. 346; 114 R.R. 
752; Clack v. Wood (1882) 9 Q.B* 

D. 276; Ayyannath Chetty v. Su- 
bramania Iyer (1923) 45 Mad.LJ* 
409 ; 76 I.C. 756 (brokerage pay- 
able if title approved). Proof thal 
a person has acted as a broker en- 
titles him to commission at a reason- 
able rate if no rate has been specified : 
Kkurshed Atam v. Asa Khan A.I. 
R. 1933 Lah. 784; 146 I.C. 76L 
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which the agent is employed (/), The same principle applies m 
India (k). The words “ special contract ” in this section include 
a contract arising by implication from custom or usage* 

“ Completion of such act.” — “The question whether or not 
an agent is entitled to commission has repeatedly been litigated 
and it has usually been decided that, if the relation of buyer and 
seller is really brought about by the act of the agent, he is 
entitled to commission, although the actual sale has not 
been effected by him” (/). In other words, the* commissions 
becomes due if the broker has induced in the party for whom he 
acts the contracting mind, the willingness to open negotiations upon 
a reasonable basis (m). And the right to brokerage is not lost 
even though a change or modification of the terms of the contract 
is made between the buyer and seller without the intervention of 
the broker («). A broker employed to procure a loan on property; 
becomes entitled to his commission if he finds a party willing to 
advance the money, even " if the contract were afterwards to go 
off from the caprice of the lender, or from the infirmity of the 
title” ( o ). Whether the other party to the contract ultimately formed 
has been brought into relation with the principal by means of the 
agent's intervention is a question of fact. It is not necessary to 
establish his claim that he should have been the other party's first 
or sole source of information ( p ). But in order to establish a 
elaim for commission the agent must show that the transaction in 
respect of which the claim is made was a direct result of his 
agency ( q ). It is not sufficient to show that the transaction would 
not have been entered into but for his introduction. He must go 


(;) Read v. Rann (1830) 10 B. & 
C. 438; 34 R.R. 473; Broad v. 
Thomas (1830) 7 Bing, 99; 33 R. 
R, 399 (custom o£ City of London 
by which shipbrakers entitled to com- 
mission only in the event of comple- 
tion of contracts negotiated by them 
held to exclude any claim, even for 
quantum meruit , in respect of a 
contract not completed, though the 
non-completion was owing to the act 
of the principal) ; Baring v. Stanton 
<1876) 3 Ch.D. 502. 

( k ) Satchidananda Dutt v. Nritya 
Nath Miner (1923) 50 Cal. 878; 79 
I.C. 287; Karuthm Chettiar v. Chi- 
dambaram Chettiar A.I.R. 1938 
Mad. 725; (1938) 2 Mad.LJ. 79; 
179 I.C. 225. 

(/) Per Erie C.J, in Green v. 
Bartlett (1863) 14 CB.N.S. 681; 
*35 R.R. 868. 

. (m) Municipal Corporation of 
Bombay y. Ciwerji Hirji (1895) 20 
Bom. 124; Fazal Elaki v, Muham- 


mad Saeed A.I.R. 1935 Pesh. 56; 
156 I.C. 131. 

(n) Wilkinson v. Martin (1837) 
8 C. & P. 1; Mansell v. Clements 
(1874) L.R. 9 C.P. 139; Lara v. 
Hill (1863) 15 C.B.N.S. 45; 137 
R.R. 377, where the only disputed 
matter was the construction of spe- 
cial terms. 

( 0 ) Green v. Lucas (1876) 31 L. 
T. 731, on appeal 33 L. T. 584; 
Fisher v. Drewitt (1878-9) 48 L.J. 
Ex. 32; Elias v. Govind (1902) 30 
Cal. 202; Sheikh Farid v. Hargutal 

A. I.R, 1937 All. 46; 1936 A11.L.J. 
1163; 166 I.C. 631. 

(p) Mansell v. Clements (1874) L. 
R, 9 C.P. 139; Jordon v. Ram 
Chandra Gupta (1904) 8 C.W.Jtf* 
831. 

(q) Bray v. Chandler (1856) 18 C. 

B. 718; 107 R.R. 419; Gibsott>v. 
Crick (1862) 1 H, & C, 142; 130 
R.R. 425; Tribe v. Taylor (1876) i 

C. P.D* 50S; Antrobus v. Wkkms 
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further, and show that his introduction was the direct cause of 
the transaction (r). * • - j <1. 

Agent prevented from earning remuneration.— If, in 
bieach of a contract, express or implied, with an agent, the prin- 

r , by refusing to complete a transaction or otherwise, prevents 
agent from earning remuneration, the agent is entitled to 
damages (j) ; and in such case the measure of damages, where the. 
agent has done all that he undertook to do, is the full amount of 
remuneration that he would have earned if the transaction had 
been duly completed; or the principal had otherwise carried out 
his contract (t). Where the authority of an agent is revoked 
after it has been partly exercised or after the agent has attempted 
to exercise it, the question whether he is entitled to a quantum 
meruit for the work previously done depends upon the terms of 
the contract of agency, and the custom or usage of the particular 
trade or business («). 

Express contract for remuneration. — Where the terms of 
remuneration are contained in a writing, the agent is not entitled 
to remuneration unless all conditions imposed by the writing have 
been fulfilled (v). 

220. An agent who is guilty of misconduct in 
, . , , the business of the agency is not entitled 

to remuneration for to any remuneration in respect of that 
business misconduct- p ar t c f business which he has 

misconducted, 

,, v Illustrations. 

(a) A. employs B. to recover 100,000 rupees from C., and to lay it 
out on good security. B. recovers the 100,000 rupees and lays out 90,000 
rupees on good security, but lays out 10,000 rupees on security which he 
ought to have known to be bad, whereby A. loses 2,000 rupees. B. is en- 
titled to remuneration for recovering the 100,000 rupees and for investing 
the 90,000 rupees. He is not entitled to any remuneration for investing the 
10,000 rupees, and he must make good the 2,000 rupees to B. [sic in the 
Act, but it should obviously be A.] 


,(1865) 4 F. & F. 291; 142 R. R. 

690 , 

(r) Tribe v. Taylor, supra; Lila - 
dhar Chaturbhuj v. Mathuradas 
Gotuldas (1933) 58 Bom. 583; 36 
Bom.L.R. 119; A.I.R. 1934 Bom. 
158. 

(s) Turner v. Goldsmith [1891] 1 
0-8. 541; Inchbald v. Western 
ffeUgherry, etc., Co. (1864) 17 C. 

733; Mehta v. Cassumbhai 
(1922) 24 BomX.R. 847; 75 LG 
193; A.I.R. 1922 Bom. 433. 

(0 Priskett v. Badger (1856)* 1 
C.B.N.S. ?96; M R.R. 668; Ro- 
berts v. Barnard (1884) 1 C« & E. 


336. 

( u ) Queen of Spain v. Parr 

(1868) 39 L.J. Ch. 73; Simpson v. 
Lamb (1856) 17 C.B, 603; 104 R. 
R. 806. The agent must show that 
there was a contract, express or im- 
plied, to pay remuneration in such 
a case. The burden of proof is on 
him. See Liladhar Chaturbhuj v. 
Mathuradas Goculdas, supra, note 
(r), where the law is fully discus- 
sed. r < 

(v) Loll fee Mahomed v. * Dada- 

bhai (1916) 23 Cal. L,* J, 19M9S; 
34 I.C. J 4 
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(b) A. employs B. to recover 1,000 rupees from C. Through B.’e 
misconduct the money is not recovered. B. is entitled to no remune- 
ration for his services, and must make good the loss. 


{S.A., ss. 331 — 334. Negligence may disentitle an agent to 
recover even advances and disbursements out of pocket : ib. s. 349.] 

“ A principal is entitled to have an honest agent, and it is only the 
honest agent who is entitled to any commission.” Accordingly 
where an agent for sale, having sold the property, retained half the 
deposit as commission with the principal’s consent, and also, without 
the principal’s knowledge, received a commission from the buyer, 
the agent was held liable not only to account for the secret com- 
mission to the principal but to return the usual commission, which 
he had retained (w). But an agent who retains discounts received 
by him from third persons, in the honest belief that he is entitled to 
retain them, does not thereby forfeit his commission, although he 
may be liable to account for the discounts as profits received with- 
out the knowledge or consent of the principal (x). And even if 
an agent makes fraudulent overcharges in respect of some trans- 
actions, that will not disentitle him to commission on other separate 
and distinct transactions in which he has acted honestly (y). 

22! t . In the absence of any contract to the con- 
trary an agent is entitled to retain ( 2 ) 
principal's property 00 goods, papers and other property v 
whether moveable or immoveable, of 
the principal received by him, until the amount due to 
himself for commission, disbursements and services in 
respect of the same has been paid or accounted for to him. 

Agent’s lien. — One practical consequence of this rule is that 
a buyer of property from an auctioneer, or other agent known to 
be in possession of the property and entitled to a lien on it, can- 
not set up payment to the principal as a defence to an action for 
the price at the suit of the agent (a). Similarly a subsequent charge 
given by the principal to a third person will be postponed to a 
factor’s lien. It seems that property is sufficiently “ received ” 
by an agent for the purpose of this section when there has been 
any dealing with it amounting to delivery to him under s. 90 ( b ). 


( w ) Andrews v. Ramsay & Co. 
[1903] 2 K.B. 635, per Lord Alver- 
stone C.J., at p. 638; Sirdhar Va~ 
santa Rao v. Gopal Rao A. I. R. 
1940 Mad. 299; 188 I.C. 626. 

(*) Hippisley v. Knee [1905] 1 
K.B. 1. . 

(y) Nitidali Taendstikfabrik v. 
Bruster [1906] 2 Ch. 671. 


(-) Not sell: Mut Chand-Shib 
Dhan v. Sheo Mol Sheo Parshad, 
123 I.C. 867; A.I.R. 1929 Lah. 666 
(elementary) . 

(o) Robinson v. Rutter (1855) 4 
E. & B. 954; 99 R.R. 849. 

(6) See Bryans v. Nix (1839) 4 
M. & W. 775; 51 JR.R. 829. 
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An auctioneer, employed to sell furniture at the ho*6e of tfcd ffc 
©Wrier, is sufficiently m possession of the furniture to entitle ton 
to a hen thereon for his charges and commission (c), But 4 Ben 
cannot be acquired by a wrongful act. The possession df the pro* 
perty, therefore, must be Obtained by the agent lawfully in order 
that a lien, whether general or particular, may attach. If be 
obtains it by misrepresentations (d), or without the principal's 
authority (e), he has no lien thereon. Nor, where property is 
entrusted to an agent for a special purpose, can the agent claim 
any lien, the existence of which is inconsistent with such 
purpose (/). See further on this subject the commentary cm 
s. 171, ante. 

The lien claimable under this section is confined to commis- 
sion, disbursements, and services in respect of the specific property 
on which lien is claimed. Where the secretaries and treasurers of 
a limited company claimed, a lien under this section on “ goods, 
papers, and other property, whether moveable or immoveable,” of 
the company in their possession for loans made on behalf of the 
company and for the purpose of the whole concern, it was held 
that the loans, not having been specially Sssigned to the property, 
did not constitute “disbursements and services in respect of" 
that property, and the agents were, therefore, not entitled to the 
lien claimed ( g ). » 

How far lien effective against third persons. — The 
lien, whether general or particular, of an agent attaches only on 
property in respect of which the principal has, as against third 
persons, the right to create a lien (h), and, except in the case of 
money and negotiable securities, is confined to the rights of the 
principal in the property at the time when the lien attaches, and 
is subject to all rights and equities of third persons available 
against the principal at that time (i). It seems unnecessary to 
give illustrations of this rule or to multiply authorities, which are 
numerous, because an agent’s lien being founded on a contract, 
express or implied, with the principal, it obviously follows that the 


(c) Williams v. Millington (1788) 
1 H. Bl. 81; 2 R.R. 724. 

(d) Madden v. Kempster (1807) 
1 Camp. 12. 

(e) Walshe v. Provan (1853) 8 
Ex. 843; 91 R.R. 795; Gibson v. 
May (1853) 4 De G. M. &.G. 512; 
102 R.R. 426; Leete v. Leete (1879) 
48LJ.P. 61. 

(/) Buchanan v. Findlay (1829) 
9 B. & C. 738; Ex parte Gomes 
(1875) L.R. 10 Ch. 639; Pestonjt 
V. Ravji Javerckand A, I. R. 1933 
Sind 235. See also Spalding v, Rud- 
mg (1843) 6 Beav. 376; 63 R.R. 120; 


Burn v. Brown (1817) 2 Stark. 272*. 
19 R.R. 719. 

(g) In re Bombay Sawmills Co. 
(1889) 13 Bom. 314, 321*322. 

(h) Ex parte Beall (1883) 24 Ch. 
D. 408; Cunhffe v. Blackburn Budd- 
ing Society (1884) 9 App. Cas. 857. 

(*) London and County Bank v. 
Ratcliff e (1881) 6 App. Cas. 722; 
Turner v. Letts (1855) 20 Beav. 
185; 7 D. M. & G. 243; Hollis v. 
Claridge (1813) 4 Taunt 807 ; 39 R. 
R. 662, 663; Pratt v. Visard (1833) 
5 B. & Ad. 808; 39 R.R. 660; In 
re Llewellin {1891] 3 Ch. 145. 
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hw must be as stated. In the case of moneys or negotiable sectim 
ties,' an agent's lien is not affected by the rights or equities of third 
persons (;), provided he receives them honestly, and has no notice 
of any "delect in the title of the principal at the time when the lien 
attaches (k). This does not depend oh any principal of agency, 
but on the rule that any person who takes a negotiable instrument 
in good faith and for value acquires a good title notwithstanding 
any defect in the title of the person from whom he takes it; a 
person taking such an instrument under circumstances giving him 
a lien thereon being considered a holder for value to the extent of 
the lien (/). 

Lien of sub-agents. — A sub-agent who is employed by an 
agent without the authority, express or implied, of the principal (m) 
hap no lien, either general or particular, as against the principal (w), 
Put a sub-agent who is properly appointed has the same right of 
lien against the principal in respect of. debts and claims arising in 
tfoe course of the sub-agency, on property coming into his possession 
in the course of the sub-agency, as he would have had against the 
agent employing him if the agent had been the owner of the pro? 
perty; and this right is*not liable to be«*defeated by a settlement 
between the principal and agent to which the sub-agent is not a 
party (o). If a sub-agent properly appointed has no knowledge 
that the person employing bjm is an agent, but believes on reason- 
able grounds, at the time when the lien attaches, that the agent is the 
owner of the property and is acting on his own behalf, the sub- 
agent's lien, whether general or particular, is available against the 
principal to the same extent as it would have been against the agent 
if the agent had been the owner of the property ; and the lien is not 
in such a case limited to debts and claims arising in the course of 
the sub-agency (/>). If, however, the sub-agent is aware of the 
existence of a principal at the time when the lien attaches, his 


(J) Jones v. Peppercorne (1858) 
Johns. 430; 123 R.R. 177. 

( k ) Solomons v. Bonk of Eng- 
land (1810) 13 East 135; 12 R.R. 
341; De la Chaumctte v. Bank of 
England (1829) 9 B. & C. 208; 32 
R.R. 643; Ex parte Kingston 
(1871) L.R. 6 Ch. 632. 

(/) London and Joint Stock Bank 
v. Simmofts [1892] A.C. 201; Misa 
v. Currie (1876) 1 App. Cas. 554. 

(w) See s. 190, above. 

(n) Solly v. Rathbone (1814) 2 
M. & S„ 298. 

(o) Fisher v. Smith (1878) 4 App. 
Cas. 1 (policy broker's lien for pre- 
miums effective against principal of 
agent employing him though he 
knew him to be an agent, and though 
the principal had paid the agent the 


amount clue for premiums) ; Cahill 
v. Dawson' (WS7) 3 C.B.N.S. 106; 
111 R.R. 565; Mildred v. Maspons 
(1883) 8 App. Cas. 874. 

(p) Mann v. Forrester (1814) 4 
Camp. 60; 15 R.R. 724; Westwood 
v. Bell (1815) 4 Camp, 349; 16 R. 
R. 800; Montagu v. Forwood [ 1893 J 

2 Q.B. 350; all cases of policy bro- 
kers, in which it was held that the 
broker had a lien against the princi- 
pal for a general balance due from 
the agent. Taylor v. Kymer (1832) 

3 B. & Ad. 320; 37 R.R. 433, where 
a broker, employed by a commission 
agent to buy goods, was held to have 
a lien on the goods for a general 
balance due to him from the com- 
mission agent. 
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jpnml !l« in respect of debts, and claims not arising in the course I. UL 
of the sub-agency is available against the principal only to the extent *- 

of * the lien, if any, to which the agent employing him would have 
been entitled had the property been in his possession (g). 

How lien lost or extinguished. — The lien of an agent, 
being a mere right to retain possession of the property subject 
thereto, is, as a genera! rule, lost by his parting with the posses- 
sion (r) ; and where goods, on which an agent had a lien, were 
delivered by him on board a ship, to be conveyed on account and 
at the risk of the principal, it was held that the agent had no power 
to revive the lien by stopping the goods in transit (x). But where 
possession is obtained from the agent by fraud (t), or is obtained 
unlawfully and without his consent (w), his lien is not affected by 
the loss of possession. And if possession is given to a bailee for 
safe custody, or for some other purpose consistent with the con- 
tinuance of the 1 lien, and the circumstances are such as to show 
that the agent intends to retain his rights, the lien will not be pre- 
judiced by his parting with the possession (v). The lien of an 
agent is not affected by an order winding up the company whose 
agent he is. Therefore where the agent is in possession of pro- 
perty belonging to the company by virtue of his lien he cannot be 
required to deliver up possession to the official liquidator (w). 

An agfeit’s lien is extinguished by his entering into any agree- 
ment (x), or acting in any character (y), inconsistent with its 
continuance ; and may be waived by conduct indicating an intention 
to abandon it (#). Whether the taking of other security for the 
claim secured by the lien operates as a waiver depends upon 
whether, having regard to the nature of the security, the position 
of the parties and all the other circumstances of the particular case, 
an intention to abandon the lien may be inferred (a). 


(g) Mildred v. Mas pons (1883) 8 
App. Cas. 874; Levy v. Barnard 
(1818) 2 Moo. 34; 19 R.R. 484; 
Snook v. Davidson (1809) 2 Camp. 
218; 11 R.R. 696; Ex parte Edzvards 
(1881) 8 Q.B.D. 282 
(r) Kruger v. Wilcox (1754) 
Ambl. 252; Bligh v. Davies (I860) 
28 Beav, 211; 126 R.R. 95. 

(jr) Sweet v. Pym (1800) 1 East, 
4; 5 R.R. 497; Hathesing v. Laing 
(1873) L.R, 17 Eq. 92. 

(0 Wallace v, Woodgate (1824) 
R* & M. 193. 

(*0 Dicas v. StQckley (1836) 7 C. 
# P, 587; 48 R.R. 825; In re Car - 
, ter (1886) 5S L.J.Ch. 230. 

. (v) North-Western Bank v. 
Poynter [1895] A,£. 56; Watson v. 
Lyon (1855) 7 De G. M. & G* 288; 


109 R.R. 122. 

(w) Chidambaram Chettiar v. 
Tinnevelly Sugar Mills Co. (1908) 
31 Mad. 123, 

(x) Forth v. Simpson (1849) 13 
Q.B. 680 ; 78 R.R, 493; How v. 
Kirchner (1856) 11 Moo. P.C. 21; 
117 R.R. 10; The Rainbow (1885) 

5 Asp. M. C. 479. 

(y) In re Nicholson (1883 ) 53 L. 
J. Ch. 302; In re Mason (1878) 10 
Ch.D. 729 (solicitor acting for mort- 
gagor and mortgagee loses his lien 
on title deeds for costs due from 
mortgagor) ; In re Lawrence [18941 
1 Ch. 556. 

(e) Jacobs v. Latowr (182$) 5 
Bing. 130; Weeks v, Goode *(1859) 

6 C.B.N.S. 367. 

(a) In re Taylor [1891 j ] 1 a. 590; 
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AC <■ The Hen of an agent is' Hot affected by the circumstance that 
221, 222. the remedy for recovery of the debt or claim secured thereby 
becomes barred by the Statutes of Limitation (b), or that the 
principal becomes bankrupt or insolvent (c), nor by any dealing 
by the principal with the property subject to the lien (d), after 
the lien has attached 

Principal’s Duty to Agent. 

222 . The employer of an agent is bound to 
indemnify him against the consequences 

demnified against con- of a11 lawful acts done by Such agent 
sequences of lawful i n exercise of the authority conferred 

acts. * . 

upon him. 

Illustrations . 

(a) B., at Singapur, under instructions from A,, of Calcutta, contracts 
with C. to deliver certain goods to him. A. does not send the goods to 
B., and C. sues B. for breach of contract. B. informs A. of the suit, and 
A. authorises him to defend the suit. B. defends the suit, and is compel- 
led to pay damages and costs and incurs expenses. A. is liable to B. for 
such* damages, costs, and expenses. 

(b) B., a broker at Calcutta, by the orders of A., a merchant there, 
contracts with C. for the purchase of 10 casks of oil for A. % Afterwards 
A. refuses to receive the oil, and C. sues B. B, informs A., who repu- 
diates the contract altogether. B. defends, but unsuccessfully, and has to 
pay damages and costs, and incurs expenses. A. is liable to B. for such 
damages, costs, and expenses. 

("For there , ie., Calcutta,” in illustration (b), “ we should probably 
read Singapur”: Whitley Stokes's note, referring to s. 230. Or it must be 
assumed that in some other way B. has made himself personally liable on 
the contract.] 

Limits of agent’s indemnity . — " If an agent has, without 
his own defaulty incurred losses or damages in the course of trans- 
acting the business of his agency or in following the instructions 
of his principal, he will be entitled to full compensation therefor. 
.... But it is not every loss or damage for which the agent will 
be entitled to re-imbursement from his principal. The latter is 

Groom v. Cheesewright [1895] 1 P. 363. 

Ch. 730; In re Douglas [1898] 1 Ch. ( b ) Spears v. Hartley (1798) 3 

199 (a solicitor taking a security for Esp. 81; 6 R.R. 814; Curwen v. 
costs must be deemed to waive his Milburn (1889) 42 Ch.D. 424. 
lien, unless he expressly reserves it, (c) Robson v. Kemp (1802) 4 

because it is his duty, if he intends Esp. 233; 8 R.R. 831; The Celia 
to retain the lien, to inform the cli- (1888) 13 P.D. 82; Ex parte Beail 
ent that such is his intention) ; Co- (1883) 24 Ch.D. 408. 
well v. Stmpson (1809) 16 Ves. (d) West of England Bank v. 
275; 10 R.R. 181; Angus v. Macla- Batchelor (1882) 51 L.J. Ch, 199; 
thlan (1881) 23 Ch.D. 330; Tam - Godin v, London Assurance Co, 
mco v. Simpson (1866) L.R. 1 C. (1758) 1 W. Bl 103. 
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liable only for such losses and damages as are direct and immediate, 8 * 
and naturally flow from the execution of the agency ” (t)* 

u The case of Duncan v* Hill (f) is a direct authority that 
there is no implied promise by a buying principal to ht& broker that 
he will indemnify him from the consequences of his own wrong ( g) 9 
such as insolvency ( h ) [or negligence] (i) or having sold at a loss 
in breach of his agreement with the principal ” (/). 

The right of indemnity extends to losses or liabilities incurred 
in the exercise of the authority according to the rules and customs 
of the particular trade or market in which the agent is authorised 
to deal, provided the rule or custom in question is a reasonable 
one ( k ), or the principal had notice of it at the time when he con- 
ferred the authority (/) ; but if the rule or custom is unlawful or 
unreasonable, and was unknown to the principal, he is under np 
liability to indemnify the agent against the consequences of acting 
on it ( m ). 

Ratification by the principal will cure the agent’s default and 
restore his ordinary right to indemnity ( n ). 

The present group of sections must be taken as supplementing, 
not as restricting, the rights of an agent under the general law 
regulating contracts of indemnity, for which see the commentary 
on ss. 124, 125, above. 

Costs of defending action. — Illustration (b) corresponds 
with an English decision, but omits the fact, there treated as mate- 
rial, that the agent was found by the verdict of the jury to have 


(e) S,A. § 339, cited arguendo in 
Duncan v. Hill L.R. 8 Ex. 242, at 
p. 244. 

(/) (1873) L.R. 8 Ex. 242. 

( g ) Ellis v. Pond [1898] 1 Q.B. 
426, 441. As to death or insolvency 
of the principal justifying an imme- 
diate sale by a broker who has bought 
on the principal's account with his 
own money see Lacey v. Hill (1873) 
L.R. 8 Ch. 921 ; as to the broker tak- 
ing over shares that are practically 
unmarketable, Re Finlay [1913] 1 Ch. 
565, C. A. 

(h) (1873) L.R. 8 Ex. 242. 

(*) Lewis v. Samuel (1846) 8 Q. 

B. 685; 70 R.R. 582. 

(/) Ellis v. Pond , supra, note (g). 
( k ) Davis v. Howard (1890) 24 
Q.B.D. 691; Young v. Cole (1837) 
3 Bing. N. C. 724; 43 R.R. 783; 
Btederman v. Stone (1867) L.R. 2 

C. P. 504. These were all cases of 
.rules and usages of the Stock Ex- 
change, but the principle is of gene- 

75 


ral application. Ex parte Bishop 
(1880) 15 Ch. D. 400 (guarantee 
given by bill broker according to 
usage) . * , - * 

(/) Seymour v. Bridge (1885) 14 
Q.B.D. 460; and see Kodusao v. 
Surajmal A.I.R. 1936 Nag. 37; 161 
I.C. 787. 

(w) Perry y. Barnett (1885) 15 
Q.B.D. 388 (custom to disregard 
the provisions of an Act of Parlia- 
ment) . * Westropp v. Solomon 
(1849) 8 C.B. 345; 79 R.R. 530, 
seems anomalous as compared with 
the authorities for the general rule, 
and not easy to bring within any re- 
cognised exception, if indeed it is 
consistent with Sheffield Corpora- 
tion v. Barclay [1907] A.C. 392. We 
do not think it a practical authority in 
England at this day, or of any value 
in India. 

(») Hartas v. Ribbons (1889) 22 
Q.B.D. 254. 
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* gg, done what a prudent and reasonable man would have done in his 
182 , 983 . own case (o). Perhaps it may be thought that this condition is 
sufficiently implied in the text. A similar condition is expressed in 
s. 195, above; 

‘'Lawful.” — A wagering contract is void, not unlawful (see 
s. 30). When therefore a suit is brought by a betting agent against 
his principal to recover a loss on betting paid by the agent, the 
principal cannot escape liability on the ground that the agent’s act 
was unlawful (/>). See notes to s. 30 under the head “Agree- 
ments collateral to wagering contracts,” above. 

C.i.f. contract with commission agent. — Though, under 
an ordinary c.i.f. contract between sellers and buyers, the tender 
of a bill of lading after the contract of affreightment has been dis- 
solved by the outbreak of war is not such a tender as the buyers 
are bound to accept, such a tender is a good tender when goods 
are ordered through a commission agent “ on account and at the 
risk of” the principal, and the principal is bound to accept the 
tender and pay for the goods. "To throw these goods on the 
agent's hands and leave them to bear the loss which has arisen by 
reason of the outbreak of war while the goods were in transit 
appears to be entirely opposed to, and inconsistent with, the general 
principles of the law of agency” ( q ). 

223 , Where one person employs another to do 
an act and the agent does the act in 
de£.Kd ?g?ins n t good faith, the employer is liable to 
consequences of acts indemnify the agent against the conse- 

done in good faith, - « , 

quences of that act, though it cause an 
injury to the rights of third persons. 

Illustrations . 

(a) A., a decree-holder, and entitled to execution of B/s goods, re- 
quires the officer of the Court to seize certain goods, representing them to 
be the goods of B. The officer seizes the goods, and is sued by C., the true 
owner of the goods. A. is liable to indemnify the officer for the sum which 
he is compelled to pay to C. in consequence of obeying A.’s directions. 

<b) B., at the request of A., sells goods in the possession of A., but 
which A. had no right to dispose of. B. does not know this, and hands 
over the proceeds of the sale to A. Afterwards C., the true owner of the 
goods, sues B. f and recovers the value of the goods and costs. A. is liable 
to indemnify B. for what he ha m been compelled to pay C., and for B.'s 
own expenses. 


(o) Broom v. Hall (1859) 7 C. 
B.N.S. SOS; 121 R.R. 614. And 
see Frixione v. Tagliaferro (1855) 
10 Moo. P.C. 175; 110R.R.21. 

( p ) Behari Lai v. jPorMw Lai 
,(1908) Punj. Rec. no. 79; Shibho 


Mai v. Lackman Das (1901) 23 All. 
165; Chekka v. Gajjila (1904) 14 
Mad.L.J. 326. 

(q) Harry Meredith v, Abdulla 
Sahib (1918) 41 Mad. 1060; 49 I. 
C. 196. 
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Illustration (a) seems to have been suggested by the obser- Si. 
vations of the Court of Exchequer Chamber on similar facts. A 38t» 
judgment creditor who requires an officer of the law to take specified 
goods, pointing them out as the goods of the debtor, makes that 
officer his agent, and must indemnify him if, acting in good faith, 
he commits a trespass in obeying the instructions (r). 

Unlawful acts. — The preceding section deals with indemnity 
against the consequences of lawful acts ; this section with the conse- 
quences of unlawful acts done in good faith. It is clearly settled 
that an agent cannot claim indemnity in respect of acts which he 
knows to be unlawful, even if they are not criminal, whether on 
an express or implied promise (s) . Any such promise is void as 
being contrary to public policy. 


224. Where one person employs another to do 

Non-iiabiiity of an act ' IS criminal, the employer 
employer of agent to is not liable to the agent, either upon an 
do a criminal act. express or an implied promise, to 

indemnify him against the consequences of that a.ct. 

Illustrations. 


(a) A. employs B. to beat C., and agrees to indemnify him against 
all consequences of the act. B. thereupon beats C., and has to pay damages 
to C. for so doing. A. is not liable to indemnify B. for those damages. 

(b) B., the proprietor of a newspaper, publishes, at A.’s request, a 
libel upon C. in the paper, and A. agrees to indemnify B. against the con- 
sequences of the publication, and all costs and damages of any action in 
respect thereof. B. is sued by C., and has to pay damages, and also incurs 
expenses. A. is not liable to B. upon the indemnity. 


The rule in the text is elementary. Illustration (b) seems to 
assume that every libel for which damages can be recovered is also 
a crime, or, in other words, that defamation as defined in the Indian 
Penal Code includes all the cases in which a civil action for injurious 
words is maintainable in British India. We are not aware of any 
authority for such an assumption. An indemnity against damages 
for libel is now a common clause in agreements with publishers in 
England, and we have not heard of any one suggesting that such a 
term is invalid as being against public policy. Probably the true 
construction of the section is that it only applies where the act is 
criminal on the part of the agent, which in most cases would 
amount to the same thing as saying that it must be criminal to his 


(r) Collins v. Evans (1844) 5 Q. 
B. 820, 829, 830; 64 R.R. 656. 663. 

(s) Illegal insurance: Allkins v. 
Jup* (1877) 2 C.P.D. 375. Illegal 
payment: In re Parker (1882) 21 
Ch.D. 408. Purchase of smuggled 
goods: Ex forte Mother (1797) 3 


Ves. 373; Betts v, Gibbins (1834) 2 
A. & E. 57; 41 R.R. 381. On this 
and the following section cp. Mod- 
howji Thawor v. Far Hussain Hydor 
Dasti (1925) 88 I. C. 980, where the 
only question was whether there was 
any illegality at all. 
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knowledge. The rule could hardly be held to apply to a crime 
"®* -committed by means of an innocent agent. 

225 . The principal must make compensation to 
Compensation to his agent in respect of injury caused to 

caused b^prinripaf’s such agent by the principal’s neglect or 
neglect. want of skill. 

Illustration. 

A. employs B. as a bricklayer in building a house, and puts up the 
scaffolding himself. The scaffolding is unskilfully put up, and B. is in 
consequence hurt- A. must make compensation to B. 


This, as a general rule, needs no proof or illustration. But the 
agent may be disentitled to relief if the injury was due to his own 
contributory negligence. This subject belongs to the law of civil 
wrongs; the English law must be sought in works on the law of 
torts or in monographs on negligence, of which the late Mr. Thomas 
Seven's is the most learned and complete. It cannot be usefully 
discussed or stated here. The same remark applies to the defence 
of “ common employment," which, however, is not applicable to 
cases where the negligence is the employer's own. Sections on 
these matters were in the original draft of the Indian Law Com- 
missioners, but were omitted at a later stage, presumably as not 
being appropriate in a Contract Act. For the modern law of 
workmen's compensation, see the Workmen's Compensation Act, 
1923. 

An agent is not, generally speaking, entitled to sue the prin- 
cipal on any contract made on his behalf, even if the agent is 
personally liable on the contract to the third party. If a merchant 
resident abroad employs an agent to buy goods, and the agent buys 
them and gives his own acceptance for the price, he cannot sue the 
principal as for goods sold, because the contract between them is 
not one of buying and selling, but of agency ( t ). Similarly, if a 
broker buys goods on behalf of an undisclosed principal, he cannot 
sue the principal for non-acceptance of the goods (w), or for goods 
bargained and sold (v). His only remedy is an action for indem- 
nity under s. 222. There is an exception to this rule in the case 
of policy brokers, who, by custom, are entitled to sue their prin- 
cipals for premiums due under policies effected on their behalf, 
though the brokers may not have paid the premiums not settled 
with the underwriters in respect thereof (w). 


(0 Seymour v. Pychlau (1817) ( v ) 14 / kite v. Benckendorff (1873) 

J B. & Aid. 14. 29L.T. 475. 

(#) Tetley v. Shand (1872) 25 ( w ) Power v. Butcher (1829) 5 

L.T. 58. M. & R. 327 ; 34 R.R, 432. 
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Effect of agency on contracts with third persons. 8* 225 
220. Contracts entered into through an agent, 
and obligations arising from acts done 

coSe f s “f an a & ent > ma y be enforced in the 

agent’s contracts. same manner, and will have the same 
legal consequences as if the contracts 
had been entered into and the acts done by the principal 
in person. 

Illustrations . 

(a) A. buys goods from B., knowing that he is an agent for their sale, 
but not knowing who is the principal. B/s principal is the person entitled 
to claim from A* the price of the goods, and A. cannot, in a suit by the 
principal, set off against that claim a debt due to himself from B. 

(b) A. being B.'s agent, with authority to receive money on his behalf, 
receives from C. a sum of money due to B. C. is discharged of his oSli* 
gation to pay the sum in question to B, 


This section assumes that the contract or act of the agent is 
one which, as between the principal and third persons, is binding 
on the principal. If the contract is entered into or act done pro- 
fessedly on behalf of the principal, and is within the scope of the 
actual authority of the agent, there is no difficulty. It is immate- 
rial in such a case what may be the motive of the agent. The 
principal is bound though the contract may be entered into or act 
done fraudulently in furtherance of the agent's own interests, and 
contrary to the interests of the principal, provided the person 
dealing with the agent acts in good faith (#). This does not depend 
on the principle of estoppel, and it is immaterial whether the third 
person has any knowledge of the existence or extent of the agent's 
actual authority or not (y ) . With regard to contracts and acts which 
are not actually authorised, the principal may be bound by them, on 
the principle of estoppel, if they are within the scope o’f the agents 
ostensible authority ; but in no case is he bound by any unauthorised 
act or transaction with respect to persons having notice that the 
actual authority is being exceeded. This subject is dealt with by 
s. 237, below, and the commentary thereon (#). 


(x) Hambro v. Burnand (1904) 
2 K.B. 10, where authority was 
given to underwrite policies of in- 
surance in the name of the principal 
according to the ordinary course of 
business at Lloyd's, and the agent, in 
fraud of the principal, underwrote 
certain guarantee policies. In this 
case the authority was in writing, 
but there does not appear to be any 
distinction in the application of the 


principle between a written and a 
verbal authority. See also Razal 
Ilahi v. East Indian Railway Co. 
(1921) 43 All. 623; 64 I.C. 868; A. 
I.R. 1922 All. 324. 

(y) See supra , note (x). 

( s ) See also s. 178 as to pledge by 
mercantile agent and s. 178a. as fa 
pledge by person in possession under 
voidable contract, above. 
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. flt. The expression “ contract ” includes a promissory note. A. 

***■**'• authorises B. to execute a promissory note on his behalf in favour 
of C. B. executes the note by putting a mark described in the note 
as "nishani (mark) of A.” A. is bound by the note (a). 

This section does not touch the conditions under which the 
agent can sue or be sued on the contract in his own name, as to 
•which see ss. 230 — 234, below. The principal must be able to show 
that the third party dealt with the agent as such (b). 

227. tWhen an agent does more than he is autho- 

rised to do, and when the part of what 

bound”, CiP when° W agent he does > which is within his authority, 
exceeds authority. can be separated from the part which 
is beyond his authority, so much only 
of what he does as is within his authority is binding as 
between him and his principal. 

Illustration . 

A., being owner of a ship and cargo, authorises B. to procure an in- 
surance for 4,000 rupees on the ship. B. procures a policy for 4,000 rupees 
on the ship, and another for the like sum on the cargo. A. is bound to pay 
the premium for the policy on the ship, but not the premium for the policy 
on the cargo. 

“The principal is not bound by the unauthorised acts of his 
agent, but is bound where the authority is pursued, or so far as it 
is distinctly pursued S.A. § 170. This and the following 
section must be read subject to s. 237, below. 

22 8, Where an agent does more than he is autho- 

„ . , rised to do, and what he does beyond 

when excess of the scope of his authority cannot be 
^t n separabiet nty ls separated from what is within it, the 
principal is not bound to recognise the 

transaction. 

Illustration. 

A. authorises B. to buy 500 sheep for him. B. buys 500 sheep and 
200 lambs for one sum of 6,000 rupees. A. may repudiate the whole tran- 
saction. 

The law declared in this and the preceding section is concisely 
illustrated by an English case where B., an insurance broker 
at Liverpool, was authorised by A. to underwrite policies of marine 
insurance in his name and on his behalf, the risk not to exceed 
flOO by any one vessel, B. underwrote a policy for Z., without 

(a) Chdlla Balayya v. Kanupar- (b) Sims v. Bond (1833) 5 B. & 
thi (1917) 40 Mad. 1171; 44 I. C. Ad. 389 ; 39 R.R. 511. 

813. 
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A. ’s authority or knowledge, for £150. Z. did nOt know what the 
limits of B.’s authority were, but it was well known -in Liverpool 
that a broker’s authority was almost invariably limited, though the 
limit Of the authorised amount in each case was not disclosed. The 
Court held that A. was not liable for the insurance of £150 which 
he had not authorised, and the contract could not be divided so as 
to make him liable for £100 (c). The only argument to the con- 
trary was that in the circumstances B. must be regarded as a 
general agent whose powers could not be limited by any private 
instructions. 

Further illustrations are supplied by Indian cases. A autho- 
rises B. to draw bills to the extent of Rs. 200 each. B. draws bills 
in the name of A. for Rs. 1,000 each. A. may repudiate the whole 
transaction (d) . 

A. instructs B. to enter into a contract for the delivery of 
cotton at the end of January. B. enters into a contract for delivery 
by the middle of that month. A. is not bound by the contract, and 
any custom of the market allowing B. to deviate from A.’s instruc- 
tions will not be enforced by the Court (e). 

229 . Any notice given to or information obtained 
by the agent, provided it be given or 
notice gweTtoagent°- f obtained * n the course of the business 
transacted by him for the principal, 
shall, as between the principal and third parties, have the 
same legal consequences as if it had been given to or 
obtained by the principal. 

Illustrations. 

(a) A. is employed by B. to buy from C. certain goods, of which 
C. is the apparent owner, and buys them accordingly. In the course of the 
treaty for the sale, A. learns that the goods really belonged to D., but 

B. is ignorant of that fact. B. is not entitled to set off a debt owing 
to him from C. against the price of the goods. 

(b) A. is employed by B. to buy from C. goods of which C. is the 
apparent owner. A was, before he was so employed, a servant of C., 
and then learnt that the goods really belonged to D., but B. is ignorant of 
that fact. In spite of the knowledge of his agent, B. may set off against 
the price of the goods a debt owing to him from C. 

[In illustration (b) it must be understood, as the fact was in the corres- 
ponding English case mentioned below, that C. is D.*s factor selling in 
his own name, and there is no question of fraud.] 


(c) Baines v. Ewing (1866) L. K.B. 282, C.A. 

R. I Ex, 320. The law is the same (d) Premabhai v. Brawn (1873) 
if the agent is authorised to raise not 10 B.H.C. 319. 
lets than a certain sum on the secur- (e) Arlapa Nayab v, Narsi Ke- 
ity of documents of title and does shavji (1871) 8 B.H.C.A.C, 19. 
raise less; Fry v. Smellie [1912] 3 
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The rule laid down in this section is intended to declare at 
general principle of law. u It is not a mere question of construe* 
tive notice or inference of fact, but a rule of law which imputes the 
knowledge of the agent to the principal, or, in other word^, the 
agency extends to receiving notice on behalf of his principal 
of whatever is material to be stated in the course of the 
proceedings ” (f). 

But by the terms of the present section, which are cited in the 
same judgment, the application of the principle is limited by the 
condition that the agent's knowledge must have been obtained u in 
the course of the business transacted by him for the principal ” ( g ). 
This is further enforced by illustration (b), which appears to be 
taken from a decision of the Court of Common Pleas in 1863. Here 
the general rule was laid down as being “ that whatever an agent 
does within the scope of his employment, and whatever informa- 
tion comes to him in the course of his employment, as agent, binds 
his principal" ( h ). This limitation, however, was rejected by 
the Court of Exchequer Chamber, which unanimously reversed the 
decision of the Common Pleas, and held that the buyer was not, 
entitled to set off a debt due to him from the factor. “ We think," 
the Court (i) said, “ that in a commercial transaction* of this des- 
cription, where the agent of the buyer purchases on behalf of his 
principal goods of the factor of the seller, the agent having present 
to his mind at the time of the purchase a knowledge that the goods 
he is buying are not the goods of the factor, though sold in the 
factor's name, the knowledge of the agent, however acquired, is % 
the knowledge of the principal." Thus the law of British India 
on this point follows the reversed decision of the Court of Common 
Pleas. It may have been a deliberate preference, or it may be 
permissible to conjecture that the section was originally drafted in 
1864 or 1865, before the report of the case in the Exchequer 
Chamber was published, and that report was afterwards over- 
looked. Probably the difference is seldom of practical importance, 
but it seems inconvenient that such a difference should exist 
between English and Indian law without very strong reasons. 

The following are illustrations from the English authorities 
of the rule stated in the section. An agent of an insurance com- 
pany having negotiated a contract with a man who had lost the sight 


(/) Judgment of the Privy Coun- 
cil in Rampal Singh v. Balbhaddar 
Singh (1902) 29 I. A. 203, at p. 
212; 25 All. 1, at p. 17. 

(g) See Chabildas Lalloobhai v. 
Dayal Mowji (1907) 34 I. A. 179, at 
p. 184; 31 Bom. 566, at p. 581. 

{ h ) Dresser v. Norwood (1863) 
14 C.B.N.S. 574, 587, per Erie C.J. 
Wilks J. and Keating J. delivered 


judgments to the same effect. 

(*) Pollock C.B., Crompton J., 
Bramwell B., Channell B., Black- 
burn J., and Shee J. : S.C. in Ex, 
Ch. 1864, 17 C.BJN.S. 466, 481. 
This is contrary to Story's opinion 
(S.A. § 140), but is accepted by his 
later editors and in American deri* 
sions to which they refer. 
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of an eye, it was held that the agent’s knowledge of the fact must 8. 281* 
be imputed to the company, and that it could not avoid the contract 
on the ground of non-disclosure thereof by the assured (/)* A 
ship sustained damage in the course of a voyage, and the master 
subsequently wrote a letter to f the owner, but did not mention the 
fact of the damage. It was held that the master ought to have 
communicated the fact, and, the owner having insured the ship 
after receipt of the letter, that the insurance was void on the ground 
of non-disclosure ( k ). When the knowledge of an agent is imputed 

to the principal, the principal is considered to have notice as from 
the time when he would have received notice if the agent had 
performed his duty and communicated with him with reasonable 
diligence (/). 

The knowledge of an agent is not imputed to the principal 
unless it is of something that it is his duty as agent to communi- 
cate to the principal. It is not the duty of a policy broker, employed 
to effect an insurance, to communicate to his principal material 
facts coming to his knowledge in relation to the ' subject- 
matter of the proposed insurance, but only to make dis- 
closure of all such facts to the insurers ; and, accordingly, 
where a broker failed to effect a desired insurance, and 
another broker was employed, who succeeded, it was held that 
the policy could not be avoided on the ground of the non-disclosure, 
of a material fact which had come to the knowledge of the first- 
mentioned broker, but of which neither the principal nor the 
broker who effected the policy was aware (m). Nor will notice' 
given to or information acquired by an agent of circumstances 
which are not material to the business in respect of which he is* 
employed be imputed to the principal (n). 


An important exception to the rule that the knowledge of an 
agent is equivalent to that of the principal exists in cases where 


(/) Bawden v. London , etc ., 
Assurance Co. [1892] 2 Q.B. 534. 

( k ) Gladstone v. King (1813) 1 
M. & S. 35; 14 R.R. 392. And see 
Fitsherbert v. Mather (1785) 1 T. 
R. 12; 1 R.R. 134. 

(/) Proud foot v. Monte fiori 
(1867) L.R. 2 Q.B. 511, where it 
was held under the particular cir- 
cumstances that the agent ought to 
have telegraphed. 

(m) Blackburn v. Vigors (1877) 
12 App. Cas. 531. And see In re 
Fenwick [1902] 1 Ch. 507; Societe 
Generale de Paris v. Tramways 
Union Co . (1884) 14 Q.B®. 424; 
In re Payne [1904] 2 Ch. 608. 

.<») Wilde v. Gibson (1848) 1 H. 
76 


L. Cas. 605; 71 R.R. 191; Powles 
v. Page (1846) 3 C.B. 16; 71 R.R. 
262, where the directors of a bank-, 
ing company, who had no voice m 
the management of the accounts, 
acquired knowledge of circumstances 
relating thereto; Tate v. Hyslop 
(1885) 15 Q. B. D. 368, where a 
material fact in connection with an 
insurance had been disclosed to the 
insurer's solicitor. It is not in th£ 
ordinary course of a solicitor's em- 
ployment to receive notices in con- 
nection with mercantile transactions' 
See also Texas Co. v. Bombay 
Banking Co. (1920) 46 I. A. 250; 
44 Bom. 139; 54 I.C. 121. 
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Ss < - the agent has taken part in the commission of a fraud on the 
280* principal. In such cases notice is not imputed to the principal of 
the fraud or the circumstances connected therewith, because of the 
extreme improbability of a person communicating his own fraud 
to the person defrauded (o). On this ground it has been held in 
India that notice will not be presumed to have been ,given by an 
attorney to his client where such notice would involve a confession 
by the attorney of a fraud practised by himself ( p ). 4 But the 
exception does not apply where the fraud is committed, not against 
the principal, but against a third person ( q ). And the mere fact 

that an agent has an interest in concealing facts from his principal 
is not sufficient to prevent his knowledge of those facts from being 
^ imputed to the principal, if it is his duty to communicate them (r). 
Where, however, the person seeking to charge the principal with 
notice was aware that the agent intended to conceal his knowledge, 
such knowledge will not be imputed to the principal (s). 

It is to be observed. that notice through an agent is not the 
same thing as constructive notice and should not be confused with 
it. The agent’s knowledge is imputed to the principal without 
regard to any question of what the principal in person knew or 
might have known. Such is not the nature of constructive notice. 
A man is said to have constructive notice of that which he is treated 
as having known because, though not proved to have actually known 
it, he might and ought to have known it with reasonably diligent 
use of the means of knowledge at his disposal. Now an agent’s 
constructive as well as his actual notice may be imputed to the 
principal i a any transaction where constructive notice has to be 
considered at all (t). On the whole, then, a man may have notice 
either by himself or by his agent, and that notice may be either 
actual or (in an appropriate case) constructive. 

230. In the absence of any contract to that 
Agent cannot per" effect, an agent cannot personally 
b!>und nf by C , e> con- enforce contracts entered into by him 
tracts on behalf of on behalf of his principal, nor is 
principal. j, e personally bound by them. 

Such a contract shall be presumed to exist in the fol- 
lowing cases: — 


(o) Cave v. Cave (1880) 15 Ch. 
D. 639; Waldy v. Gray (1875) L. 
R. 20 Eq. 238; In re Fitsroy Steel 
Co. (1884) 50 L.T. 144. 

(p) Hormasji v. Mankuvarbai 
(1875) 12 B.H.C. 262. 

(g) Boursot v, Savage (1866) L. 
R. 2 Eq. 134; Dixon v. Winch 


[1900] 1 Ch. 736. 

(r) Rolland v. Hart (1871) L.R. 
6 Ch. 678; Bradley v. Riches (1878) 
9 Ch.D. 189; Dixon v. Winch, 
supra, 

(s) Sharpe v. Foy (1868) 17 W. 
R. 65. 

(0 That the equitable refinements 
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(1) where the contract is made by an agent for the 
. Presumption o f sale or purchase of goods for $ mer- 
contract to contrary, chant resident abroad; 

(2) where the agent does not disclose the name of 

his principal; 

(3) where the principal, though disclosed, cannot be 

sued. 

Principle of the rule and exceptions. — The test question 
in cases within the principle of this section is always to whom 
credit was given by the other party, or, if that cannot be proved 
as a fact, to whom it may reasonably be presumed to have been 
given. Thus, in the cases here specially mentioned, the party 
cannot be supposed to r^ly exclusively on a foreign principal whom, 
by general mercantile usage, the agent’s contract is not understood 
to bind, or on a person whose name he does not know, and whose 
standing and credit he therefore cannot verify, or on a person or 
body who, for whatever reason, is on the face of the transaction 
not legally liable. For the general rule it is needless to multiply 
authorities. “ Ordinarily an agent contracting in the name of his 
principal and not in his own name is not entitled to sue, nor can 
he be sued, on such contracts.” "When in making a contract no 
credit is given to himself as agent, but credit is exclusively given 
to his principal, he is not personally liable thereon ” : S.A. §§ 261, 
263, 271, 391. The rule applies although the agent knows that the 
contract is one that he has no authority to make on behalf of the 
principal, and makes it fraudulently. Even in that case he cannot 
be sued on the contract if it is professedly made by him merely in 
his capacity as agent ( u ). 

Contract to the contrary. — Whether an agent, apart from 
the cases specially mentioned, is to be taken to have contracted 
personally, or merely on behalf of the principal, depends on what 
appears to have been the intention of the parties, to be deduced 
from the nature and terms of the particular contract and the sur- 
rounding circumstances ( v ). In the case of oral contracts the 
question is purely one of fact ( w ). If the contract is in writing, 


of constructive notice do not apply 
to commercial transactions, see per 
Lindley L.J. in Manchester Trust v. 
Fumoss [1895] 2 Q.B. 539, 545. 

(u) Lewis v. Nicholson (1852) 18 

Q. B. 503 ; 88 R.R. 683; Jenkins v. 

! Hutchinson (1849) 13 Q.B. 744; 78 

R. R. 500. But he may be sued for 
compensation under s. 235, or in an 
action of deceit. 

<#) See Bowstead on Agency, 9th 


ed., pp. 314, sqq. The course of 
business between the principal and 
agent may lead to the inference 
that the agent has made himself per- 
sonally liable : Walter Smith y„ 
Ahmed Abdeenbhoy A. I. R. 1935 
P.C. 154; 69 Mad. L. J. 341; 1S7 
I.C. 9. 

(w) Lakeman v. Mauntstephen 
(1874) L.R, 7 H.L. 17; Jones v. 
Littledale (1837) 1 N. & P. 677; 45 
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1. 230* the, presumed intention is that which appears from the terms of 
the written agreement as a whole (x). Where, in an agreement 
to grant a lease, the agent was described as making it on behalf of 
the principal, but in a subsequent portion of the document it was 
provided that he (th^ agent) would execute the lease, it was held 
that he had contracted personally although the premises belonged 
to the principal (y). A contract in the following form: “We the 
undersigned, three of the directors, agree to repay 500/. advanced 
. . . to the company,” was held to be a personal contract on the 
part of the directors (z). On the other hand, a contract in the 
terms “ I undertake on behalf of A. (the principal) to pay, etc.,” 
signed by the agent, was held not to involve personal liability (a), 
A broker selling expressly on account of a known principal wil} 
not be liable to him for the price, although the buyer is undisclosed 
and described in the sold note as “ my principal ” (&). 

An agent who signs a contract in his own name without qualifi- 
cation, though known to be an agent, is understood to contract 
personally, unless a contrary intention plainly appears from the 
body of the instrument (c), and the mere description of him as an 
agent, whether as part of the signature or in the body of the con- 
tract, is not sufficient indication of a contrary intention to discharge 
him from the liability incurred by reason of the unqualified sig- 
nature ( d ). On the other hand, if words are added to the signature 
indicating that he signs “ as an agent,” or on account or behalf 
of the principal, he is considered not to contract personally, unless 
it plainly appears from the body of the contract, notwithstanding 
the qualified signature, that he intended to make himself a party ( e ). 
The authorities in support and illustration of these rules of con- 
struction are very numerous (/), but the rules are well established, 
and the case in the House of Lords which we shall immediately cite 
has probably superseded several of the earlier judgments. Wherfc 
an agent signed a charter-party in his own name without qualifi- 
cation he was held personally liable, although he was described as 


R.R. 542; Long v. Millar (1879) 4 
C.P.D. 650; Williamson v. Barton 
(1862) 7 H. & N. 899; 126 R. R. 
751. 

(x) Spittle v. Lavender (1821) 

5 Moo. 270 C.P.; 23 R.R. 508. 

(y) Norton v. Herron (1825) 1 
C & P. 648; 28 R. R. 797. And 
see Tanner v. Christian (1855) 4 E. 

6 B. 591; 99 R.R. 637. 

{ 2 ) McCollin v. Gilpin (1881) 6 
Q.B.D. 516. 

(a) Downman v. Williams (1845) 

7 Q.B. 103; 68 R. R. 413. Cp. 
Ives on v. Conington (1823) 1 B. & 
♦ C, 160; 25 R.R. 344. 


( b ) Southwell v. Bowditch (1876) 
1 C.P.D. 574. 

( c ) Higgins v. Senior (1841) 8 
M. & W. 834 : 58 R.R. 884; Fairlie 
v. Fenton (1870) L.R* 5 Ex. 169; 
Colder v. Dobell (1871) L.R. 6 C. 
P. 486; Dutton v. Marsh (1871) L. 
R. 6 C.P. 361. 

( d ) Hough v. Mansanos (1879) 
4 Ex.D. 104; Hutcheson v. Eaton 
(1884) 13 Q.B.D. 861. 

(e) Deslandes v. Gregory (I860) 

30 L.J.Q.B. 36: Redpath v. Wigg 
(1866) L.R. 1 Ex. 335. ~ 

(/) See Bowstead on Agency, 9th 
ed., j>p. 292 sqq. 
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tdh m 

an agent for named principals (g). A similar decision was given 
iii a case where the agent was described in a body of the contract 

as a consignee and agent on behalf of ** his principal, naming 

him (h). On the other hand, the words “on account of ” ( i ) 

pr “ on behalf of ” (/) a named principal in the body of the con- 

tract are sufficient to exclude personal liability, notwithstanding an 
unqualified signature; and words of description in the body of the 
instrument, such as “ charterer,” which might make the agent per* 
Serially liable without a clear qualification of the signature, will not 
counteract such a qualification ( k ). 

Oral evidence of intention is not admissible for the purpose of 
discharging an agent from liability on a written contract, from the 
terms of which he appears to have intended to contract person- 
ally (/), although it has been held in England that he is entitled, 
by way of equitable defence, to prove an express oral agreement 
that, having regard to his being merely an agent, he should not be 
sued on such a contract (m). But where the terms of the written 
contract are such as not to import a personal liability on the part 
of the agent, oral evidence may be given to show that by the custom 
of the particular trade an agent so contracting is personally liable, 
either absolutely or conditionally ( n ), provided the custom is not 
inconsistent with the express written terms (0). 

Thus where a firm of brokers entered into a contract “ for 
principals ” for the sale of gunny and hessian, oral evidence was 
allowed to show that by custom of the trade in gunny and hessian 
in Calcutta brokers were personally liable both to buyers and ( p ) 
sellers. 


( g ) Parker v. Winloiv (1857 ) 7 
E. & B. 942. 

(h) Kennedy v. Gouveia (1823) 3 
D. & R. 503; 26 R.R. 616. 

(i) Gadd v. Houghton (1876) 1 

Ex. D. 357, C.A., disapproving 

Paice v. Walker (1870) L.R. 5 Ex. 
173, where the words were “ as agent 
for” a named principal. 

(/) Ogden v. Hall (1879) 40 L. 

T. 751. 

(k) Lennard v. Robinson (1855) 
5 E. & B. 125, is overruled, and 
' Gadd v. Houghton (note (i) supra) 
approved: Universal Steam Navi- 
gation Co. v. James McKelvie & Co. 
\ 19231 A.C. 492. The contract, in- 
cluding the terms of the signature, 
is to be construed as a whole; see 
Lord Sumner’s opinion. 

(/) Higgins v. Senior (1841) 8 

U. & W. 834; 58 R.R. 884; Hold- 
ing v. Elliott (1860) 5 H. & N. 117; 
120 R.R. 504. 


(tn) Wake v. Harrop (1862) 1 

H. & C. 202; 130 R.R. 461, affg. 
6H.&N. 768. 

(n) See Pike v. Ongley (1887) 18 
Q.B.D. 708, citing and summaris- 
ing former decisions. Such a cus- 
tom may make the agent liable as 
well as the principal, but would be 
bad if it purported to make him ex- 
clusively liable. The existence of 
any such custom is of course a 
question of fact; cp, [19 23] A.C, 
496. 

( O ) Barrow v. Dyster (1884) 13 
Q.B.D. 635, where a clause provid- 
ing that the agents (brokers) should 
act as arbitrators in the event o*f dis- 
pute was held inconsistent with a 
custom making them personally 
liable. 

(P) Joy Lai & Co. v. MonmMha 
Nath (1916) 20 C.W.N. 365; 35 I. 
■C. 3, 
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Agency coupled with interest. — It is also settled law that 
when an agent “ has made a contract in the subject-matter of which 
he has a special property he may, even though he contracted for an 
avowed principal, sue in his own name ” ( q) : Such is the case of 
a factor (r), and of an auctioneer, who “has a possession coupled 
with an interest in goods which he is employed to sell, not a bare 
custody, like a servant or a shopman,” and a special property by 
reason of his lien (s). Conversely the auctioneer may be liable to 
the buyer for neglect to deliver the goods (t) or to an outstanding 
true owner for conversion (w), and if the sale has been advertised 
as being without reserve, the auctioneer is deemed to impliedly 
contract to accept the offer of the highest bona fide bidder and is 
liable to him in damages if he accepts a bid from the vendor ( v ). 

The like rule is laid down by Indian Courts: “Where an 
agent enters into a contract as such, if he has interest in the con- 
tract, he may sue in his own name ” (w). This is not a real excep- 
tion to the rule laid down at the beginning of the section, the agent 
being in such a case virtually a principal to the extent of his interest 
in the contract. 

Whenever an agent has entered into contract in such terms as 
to be personally liable, he has a corresponding right to sue 
thereon ( x ), and this right is not affected by his principal's 
renunciation of the contract (y). Policy brokers also are entitled by 
custom to sue in their own names on all policies effected by them (z). 
But the mere fact that an agent is acting under a del credere com- 
mission does not give him the right to personally enforce a contract 
which he is not otherwise entitled to enforce ( a ). 

Right of agent "to sue for money paid by mistake, etc. — 
An agent may in his own name sue for the recovery of money paid 
on his principal’s behalf under a mistake of fact, or in respect of 

V- - 

(q) 2 Sm.L.C. 378 (13th ed.). 

(r) Snee v. Prescott (1743) 1 

Atk. 248; Fisher v. Marsh (1865) 

6 B. & S. 411. 

(s) Williams v. Millington (1788) 

1 HJB1. 81; 2 R.R. 724. 

(/) Woolfe v. Horne, (1877) 2 
Q.B.D. 355. 

(u) Consolidated Co. v. Curtis & 

Son [1892] 1 Q.B. 495, The mate- 
rial part of the judgment in Williams 
v. Millington is quoted at p. 499. 

( v ) Warlow v. Harrism (1858) 

1 E. & E. 295, 309; 117 R.R. 219, 

227; Heatley v. Newton (1881) 19 
Ch. D. 326. 

(w) Subrahmania v. Narayanan 
(1900) 24 Mad. 130; Hardayal v. 

Kishan Go pal A.I.R* 1938 Lah. 

673; 178 IX. 939. 


(x) Cooke v. Wilson (1856) I.C 
B.N.S. 153; Agacio v. Forbes 
(1861) 14 Moo PC. 160; Robertson 
v. Wait (1853) 8 Ex. 299 ; 91 R.R. 
497. 

(y) Short v. Spackman (1831) 2 
B. & Ad. 962 (broker, who had 
bought goods in his own name, held 
entitled to recover damages for non- 
delivery, though the principal, with 
the broker's acquiescence, had re- 
nounced the contract). 

(s) Provincial Insurance Co . v. 
Leduc (1874) L.R. 6 P.C. 224; 
Oom v. Bruce (1810) 12 Ea§t, 225; 
11 R.R. 367; Kensington v. Inglis 
(1807) 8 East, 273; 9 R.R. 43R 
(a) Bramwell v. Spiller (1870) 21 
L.T, 672. 
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a consideration which fails, or in consequence of the fraud or other 8« 
wrongful act of the payee, or otherwise under circumstances render- 
ing the payee liable to repay the money (&). 

Presumed exceptions: Foreign principal. — This is based 
on convenience and general mercantile usage. In the case of a 
British merchant buying for a foreigner, “ according to the uni- 
versal understanding of merchants and of all persons in trade, 
the credit is then considered to be given to the British buyer, and 
not to the foreigner ” (c) ; for “a foreign constituent does not 
give the commission merchant any authority to pledge his credit 
to those ” with whom the commissioner deals on his account (rf). 
Here, unless a contrary agreement appears, the foreign principal is 
not a party to the contract at all, and can neither sue (e) nor be 
sued (/) on it. The question was originally one of fact (d), but 
at this day doubts in particular cases are reducible to a question 
whether, on the construction of the contract with regard to the 
facts, there does appear an intention that the principal shall be a 
party (/)• On the question whether an agent is to be considered 
as having contracted personally the true intention has to be deduced 
as in other cases, from the terms of the contract and surrounding 
circumstances. The circumstances that the principal is a foreigner 
gives rise to a presumption, but only a presumption, of an intention 
to contract personally, and the presumption may be rebutted by 
indication of an intention to the contrary ( g ). Where an rtgent was 
described as contracting “ on behalf of ” a foreign principal, who 
was named, it was held that the agent was not personally liable 
though he signed the contract in his own name ( h ), and a similar 
decision was come to where the contract note described the agents 
as having sold “ on account of ” certain foreign principals (i), 
and where signature “ as agents ” was combined with description 
of the principal parties as “ seller ” and “ buyer ” (/). 

A company having its registered office in England, but carry- 
ing on business in India, will be deemed to be resident in England 
for the purposes of this section. Where a contract, therefore, is 
entered into by the “ managing agents ” of such company in India. 


(6) Stevenson v. Mortimer (1778) 
Cowp. 805; Holt v. Ely (1853) 1 
E. & B. 795; 93 R.R. 398; Colonial 
Bank v. Exchange Bank (1885) 11 
App. Cas. 84. 

{ c ) Thompsons. Davenport (1829) 
9 B. & C. at p. 87; 32 R.R. at p. 
585. 

(c?) Armstrong v* Stokes (1872) 
L.R. 7 Q.B. 598, 605, Cur., per 
Blackburn J. 

(e) Elbinger A,-G. v. Claye 
(1873) L.R. 8 Q.B. 473. 

(/) Hutton v. Bulloch (1874) L. 
R. 9 Q.B. 572. 


(g) See the authorities critically 
reviewed in Miller , Gibb & Co. v. 
Smith & Tyren [1917] 2 K.B. 141, 

C. A., where some doubt was thrown 
on the continuing validity of the 
usage under modem conditions; at 
all events it is excluded when the 
terms of the contract make # the 
foreign principal liable. 

( h ) Ogden v. Hall (1879) 40 L. 
T. 751. 

(t) Gadd v. Houghton (1876) 1 Ex. 

D. 357, C. A. 

(/) Note (g), supra . 
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s. m it can be enforced against the agents personally, unless the foreign 
company is in writing made the contracting party, and the contract 
is made directly in its name ( k ). 

Principal undisclosed. — The rule under this head is so well 
settled that it will suffice to refer to recent Indian cases without 
going back here to the ultimate authorities. The qualifications 
, expressed in the following sections to s. 234 inclusive are now the 

part of the doctrine requiring most attention. The decisions esta- 
blishing them contain ample proof of the rule. The same principles 
are followed in Indian Courts. The honorary secretary, therefore, 
of a school alleged to have been maintained by an association in 
London is personally liable for the rent of a house hired by him 
in his name for the purposes of the school (/). But if the other 
party knows that the agent is contracting as such, the presumption 
laid down in this clause does not arise, although at the time of 
making the contract the agent does not disclose the name of the 
principal, the knowledge being in such a case equivalent to dis- 
closure (m). Thus the secretary of a club cannot be sued person- 
ally for work done for the club, unless he has pledged his personal 
credit (n). And similarly he cannot sue a member on behalf of 
the club for goods supplied to him (o). But the presumption that 
an agent is personally bound by a contract when the name of the 
principal is not disclosed may be rebutted, and where the contract 
is in writing, the whole of the contract is for that purpose to be 
examined (p). The mere fact, however, that the agent has signed 
himself as such will not rebut the presumption of personal liabi- 
lity ( q ). But if the agent appears, on the face of the written con- 
tract, to be liable personally, he will not be allowed to adduce oral 
evidence to show that he did not contract in his personal capacity (r). 

Where the usual presumption is negatived by an agent con- 
tracting for an unnamed principal in such terms as to exclude his 

( k ) Tutika Basavaraju v. Parry A.I.R. 1929 Nag, 170 (merely on 

& Co . (1903) 27 Mad. 315. facts). 

(l) Bhojabhai v. Hayen Samuel ( q ) Gubhoy v. Avetoom (1890) 

(1898) 22 Bom. 754. 17 Cal. 449. See Pater v. Gordon 

(m) Mackinnm v, Lang (1881) (1872) 7 M.H.C, 82, 84, and cp. 

S Bom. 584. Hough v. Manzanos (1879) 4 Ex. 

(n) North-Western Provinces D. 104. In the case of negotiable 

Club v. Sadullah (1898) 20 All. 497; instruments, however, it would seem 
Kanwar Rauzor v. Hebbert (1891) that no presumption of the agent's 
Funj. Rec. no. 15. personal liability could arise at all if 

(o) Michael v. Briggs (1890) 14 he signs his name to the instrument 

Mad. 362. It is needless to refer to as agent: Negotiable Instruments 
the authorities which settled the law Act, 1881, s. 28. Cp. Mackinnon v. 
in England. Lang (1881) 5 Bom. 584, 588, and 

( p ) Soopromonian Setty v. Heil- notes, “contract to the contrary”, on 
gers (1879) 5 Cal 71; Mackinnon v. s. 230, above, 

Lang (1881) 5 Bom. 584; Hason - (r) Soopromonian Setty v. Heil - 

bhoy v. Clapham (1882) 7 Bom. 51, gers (1879) 5 Cal. 71, 79, See Evt- 
65; Deo v. Narayan, 116 I.C. 669; dence Act, 1872, s, 92, 
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own liability, be may nevertheless show afterwards, if the fact; be 8 . 
40, that he is himself the principal (j), or the other party on dis- 
covering that fact may sue him (t). i 

Where an ancestral business is carried on by some only of 
the members of a joint Hindu family as managers, a contract made 
by the managers in their own name may be enforced by them 
personally without joining the other members as parties to the suit 
The managing members are in such a case in the position of undis- 
closed partners (u). 

A merchant in this country who orders goods through a firm 
of commission agents in Europe cannot hold the firm liable for 
failure to deliver the goods. The firm is in such a case merely an 
agent to place the merchant’s order with the manufacturers in 
Europe, and by so doing it does not enter into any contract with 
the merchant for sale on behalf of the manufacturers, and it can- 
not therefore be held liable as an agent acting on behalf of undis- 
closed principals. The section refers to contracts “entered into 
by him on behalf of his principal/* and the placing of the order 
does not amount to such a contract. The result is the same if the 
goods are ordered through a branch in this country of a firm of 
commission agents in another country (v). 

A broker is an agent primarily to establish privity of contract 
between two parties. A broker when he closes a negotiation as the 
common agent of both parties usually enters it in his business book 
and gives to each party a note of the transaction which as given to 
the seller is the sold note and as given to the buyer the bought note. 
Prima facie a broker is employed to find a buyer or sellet and as 
such is a mere intermediary. He is thus an agent to find a con- 
tracting party, and as long as he adheres strictly to the position of 
broker, his contract is one of employment between hml and the 
person who employs him and not a contract of purchase or sale 
with the party whom he in the course of such employment finds. 

A broker may, however, make himself a party to the contract of 
Sale or purchase, for he can go beyond his position of a negotiator 
or agent to negotiate and by the terms of the contract make himself 
the agent of his principal to buy or sell. Where he is merely ai* 


($) Schmaltz v. Avery (1851) 16 
Q3. 655; but see s. 236, below. 

(f) Carr v« Jackson (1852) 7 Ex, 
382 . 

(#) Gopal Das v. Hari Das <1905) 
27 All. 361. 

(v) Mahomedally v. Sch%Uer 
(1889) 13 Bom. 470, The order to 
die defendants in this case was in 
die following form; 11 1 hereby re* 
77 


quest you to instruct your agents to 
purchase for me (if possible) the 
undermentioned goods on my ac- 
count and risk upon the terms stated 
below.” The defendants' reply was 
that they had received an intimation, 
from their home firm that the order 
had been placed See also The 
Bombay Untied Merchants' c <f. V. 
Doolubram. (1888) 12 Bom. SO, 62.1 
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H . 239. intermediary, he is not liable on the contract; but if he has Mitered 
into a contract of purchase or sale on behalf of his principal, the 
provisions of this section will apply (w). Thus if the principal is 
undisclosed, and the note says “sold for you to my principals,” 
i.e., I, your broker, have made a contract for my principals, the 
buyers, the broker is merely an intermediary, and he is not person* 
ally liable to his employer (x). For the same reason he is not 
liable if the contract says “bought for you from my principals ” (y), 
and the terms “ sold by order and for account of G. to selves for 
principal,” the broker signing as broker, do not bind him personally, 
nor therefore entitle him to sue in his own name for failure to 
deliver ( 2 ). But the broker is personally liable if the contract 
says “bought of you for my principals,” for here the contract is 
pne of purchase by the broker on behalf of undisclosed 
principals (<j). 

Principal not liable. — There is a rather curious class of 
cases in which agreements have been entered into by promoters on 
behalf of companies intended to be, but in fact not yet, incorporated. 
In such a case the alleged principal has no legal existence, and the 
agent is held to have contracted on his own account in order that 
there may not be a total failure of remedy (/;). Other cases have 
occurred where the principals were uncertain bodies ot persons, 
or otherwise incapable of being sued by the description in the con- 
tract ; but these would hardly be instructive in the different circum- 
stances of Indian society (c), and it must be remembered that 
decisions turning on or involving the “ solemnity ” of an English 
deed are to be used here with great caution. 

Deed executed in agent’s name. — According to English 
law, no person who is not a party to a deed can be sued upon the 
contract contained in it. But it seems that the technical rule of 
English law has no operation in this country, so that the principal 
may sue and be sued upon a deed even though it may not have 
been executed in his name (d). 


(w) Patiram v. Kankanarrah Co. 
[(1915) 42 Cal. 1050, 1065-66 ; 31 I. 
C. 607. 

(x) Southwell v. Bowditch (1876) 
L.R. 1 C.P.D. 374. * 

(y) Patiram v. Kankanarrah Cq. 
(1915) 42 Cal. 1050 ; 31 I.C. 607. 

(e) Nanda Lai Roy v. Gurupada 
'Haidar (1924) 51 Cal. 588 ; 81 I.C 
721; A.I.R. 1924 Cal. 733. Semble, 
a usage of the local market to treat 
brokers as principals is not admis- 
sible. 

(a) Southwell v. Bouditch (1876) 
L.R. 1 C.P.D. 374, at p. 379. 


(6) Ketner v. Baxter (1866) L. 
R. 2 C.P, 174; Re Empress Engi- 
neering Co. (1880) 16 Ch.D. 125; 
Lakshmishankar v. Motiram (1904) 
6 Bom. L.R. 1106. 

( c ) In Fumivall v. Coomb es 
(1843) 5 M. & Cr, 736; 63 R.R. 
455, an express term that a covenant 
should not bind the covenantors per* 
sonally was held to be inoperative 
because no one else could be bound; 
followed, IVatling v. Lewis [1911] 
1 Ch. 414. 

(d) Chmnaramanuja v. Padma- 
nabha ,(1896) 19 Mad. 471, dissent* 
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Sovereign States as principals*— Sovereign States and - & 
their rulers would seem to come within the description of possible 
principals who cannot be sued; but there is a special rule for this 
case, and it is settled ; for sufficient reasons of good sense and 
policy, that an agent contracting even in his own name on behalf 
of a Government is not to be considered as personally a party 
to the contract. No man would accept public office at such 
risk as a different rule would involve ( e ). As regards British India, 
the law is that the Ruling Chief of an Indian State may be sued in 
a competent Court in India in certain cases with the consei^ of the 
Central Government (cl). Where no such consent is given, it has 
been held that a suit may be brought against the agent appointed by 
the Ruling Chief of an Indian State for the purplpies of the business 
in respect of which the suit is brought (/). „ 

Negotiable instruments. — 'Whei^e a negotiable instrum^kt is 
signed by a duly authorised agent in the name of his principal, 
the latter may be rendered liable on the instrument ( g ). But 
where the instrument is signed by the agent in his own name with- 
out indicating thereon that he signs as agent, dr that he does not 
intend thereby to incur personal responsibility, he is liable 
personally except to those who induced him to sign upon the belief 
that the principal only would be held liable ( h ). The question 
may arise whether a principal whose name does not ippear on a 
negotiable instrument can be made liable on the instrument as a 
party thereto. In England it is provided by the Bills of Exchange 
Act that the principal is not liable in such a case (i). There is 
no specific provision in the Negotiable Instruments Act, and it is 
a question whether, having regard to ss. 233 and 234, below, the 
principal cannot be proceeded against upon a negotiable instru- 
ment executed by an agent in his own name (/)• In the case of a 
joint Hindu family, it has been held that the payee may^ sue not 
only the maker, but his coparceners, provided the plaint includes 
a demand in respect of the original debt, and the debt was con- 
tracted for the benefit of the family (fc). But the liability of the 


Ing from Ragoomthdas v, Morarji 
<1892) 16 Bom. 568. The opinion 
of the Madras Court is clearly pre- 
ferable on grounds of convenience. 

(e) Gidley v. Lord Palmerston 
(1822) 3 Brod. & B. 275; 24 R.R. 
668; see this and other authorities 
collected in Palmer v. Hutchinson 
(1881) 6 App. Ca. at p. 626; Grant 
v. Secretary of State for India f 
(1877) 2 C.P,D, 445, at p. 461. 

(el) See s. 86 of the Code of 
Civil Procedure, 1908. 

. </) Abdul Alt v* Goldstein (1910) 

Punj. Rec. no. 43; 4 I.C. 902. 


( 9 ) Negotiable Instruments Act, 
1881, s. 27. 

(h) lb„ s. 28. 

(t) S. 23: ** Bills and notes form 
an exception to the ordinary rule 
that when a contract is made by an 
agent in his own name evidence is 
admissible to charge the undisclosed 
principal, though not to discharge 
the agent”; Chalmers thereon, at 
p. 77. 

(/) Krishna v. Krishnasami 
(1900) 23 Mad. 597, at p. 600. 

(k) lb. 
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s. m i>ther coparceners in such a case does not rest on any principles 
* of agency, but upon the personal law to which the parties are 

subject (/)* 

Defendant's right where agent sues in own name. — Where 

an agent sues in his own name on a contract made on he princi- 
pal's behalf, statements made by the principal, as well as his own 
statements, may be used in evidence against him as admissions (m), 
and the defendant is entitled to avail himself of any defence, in- 
cluding that of set-off, which would have been available against 
the agent if he had been suing on a contract made on his own be- 
half, even though the defence would not have been available in 
an action by the principal on the contract (n). The defendant 
is also entitled to discovery to the same extent as if the principal 
were a party to the proceedings (0). 

Effect of settlement with principal. — As a general rule, the 
right of an agent to sue personally on a contract made on the princi- 
pal’s behalf ceases on the intervention of the principal, and a settle- 
ment between the principal and the third party constitutes a good 
defence to an action by the agent (/>). But if the agent has a lien 
on the subject-matter of the contract as against the principal, his 
right to sue has priority to the right of the principal as long as 
the claim secured by the lien remains unsatisfied ( q ) ; and in such 
a case the defendant cannot in an action by the agent set up any 
settlement with or set-off against the principal which would ope- 
rate to the prejudice of the claim secured by the lien (r), unless 
the agept is estopped by his conduct, or by the terms of the con- 
tract, from disputing the validity of the settlement or right of 
set-off { s ). 

(I) lb. at pp. 604, 607. sold in own name on which he had 

(w) Smith v. Lyon (1813) 3 made advances, to set off debt due 

Camp. 465; 14 R.R. 810. from principal); Robinson v. Rutter 

(n) Gibson v. Winter (1833) 5 B. (1855) 4 E. & B 954; 99 R. R, 849 

& Ad. 96; 39 R.R, 411 (in an action (action by auctioneer for price of 
by a policy broker, a payment by goods sold: plea that defendant had 
way of set-off was held a good de- paid the principal held bad) ; Grice 
fence, though it would not have been v. Kenrick (1870) L.R, 5 Q.B. 340 
a good payment as against the prin- (action by auctioneer for price of 
cipal). goods sold: settlement with the prm- 

( o ) Willis v. Baddeley [1892] 2 cipal which did not operate to the 

Q. B. 324. prejudice of the plaintiff held a good 

(/>) Atkinson v. Cotesworth defence). 

(1825) 3 B. & C 647; 27 R.R. 450: ( s ) Coppin v. Walker (1816) 2 

Rogers v. Hadley (1863) 2 H. & Marsh. 497; 17 R.R. 505; Coppin 
C. 227; 133 R.R. 652. v. Craig (1816) 2 Marsh. 501; 17 

( q ) Drinkwater v. Goodwin R.R. 508 (in these cases an auc- 

(1775) Cowp. 251 (sale by factor in tioneer, having sold goods which 
hi^ own name of goods on which he were described as the property of a 
had a lien for advances). named principal, allowed purchasers 

(r) Atkyns v. Anther (1796) 2 to take the goods away without giv- 
Esp. 493 (defendant not entitled, in ing them notice not to pay the prin- 
action by broker for price of goods cipal). 
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28t. If an agent makes a contract with a per- 
of artks son who neither knows, not has reason 
to a contract P made to suspect, that he is an agent, his prin- 
cJoaed* cnt not d>S " c ip a l may require the performance of 
the contract; but the other contracting 
party has, as against the principal, the same rights as he 
would have had as against the agent if the agent had been 
principal. 

If the principal discloses himself before the contract 
is completed, the other contracting party may refuse to ful- 
fil the contract, if he can show 'that, if he had known who 
was the principal in the contract, or if he had known that 
the agent was not a principal, he would not have entered 
into the contract. 

"Discloses himself.” — The High Court of Bombay is of 
opinion that the right of the third party to repudiate the contract 
under the second paragraph arises only where the principal him- 
self makes the disclosure, and that it docs not arise where the 
disclosure is made by some other person or the information reaches 
him from some other source ( t ). The principle of this section 
is further developed in the special rules as to undisclosed or dor- 
mant partners; in such cases the real difficulty is often to know 
whether the acting partner was in fact acting on behalf of the 
firm. See Pollock and Mulla’s Commentaries on s. 19 of the Indian 
Partnership Act, 1932. 

The High Court of Calcutta has held that there is nothing 
in this section to debar a principal from proceeding against his 
agent under s. 211, if the facts of the case entitle him to do so ( u ). 

232. Where one man makes a contract with an- 

Performance of ot ^ er ’ ne ither knowing nor having 
contract^vldth agent reasonable ground to suspect that the 
supposed to be prin- other is an agent, the principal, if he 
requires the performance of the con- 
tract, can only obtain such performance subject to the 
rights and obligations subsisting between the agent and 
the other party to the contract. 

(0 Lakshmandas v. Lane (1904) Magniram v. Panaji Devichand, 53 
32 Bom. 356; the reference to K arm Bom. 110; 113 I.C. 341; A.I.R. 
Ck&mkidar v, Sundar Bewa (1896) 1929 Bom. 177. 

24 Cat 207, at 1, 3 of p. 362 of the re- («) Makhatilal Basok v. Bon fifth 

port, is wrong; the correct reference dharcmjan (1934) 61 Cal. 504; 153 I. 
should be Gtenon v. Lachmi Narain C. 33; A.I.R, 1934 Gal. 721. 
(1896) 24 Cal. 8, at p. 10; Kapur ji 


231,33 
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232 * Illustration . 

A., who owes 500 rupees to B., sells 1,000 rupees, worth of rice to B. 
A. is acting as agent for C. in the transaction, but B. has no knowledge nor 
reasonable ground of suspicion that such is the case. C. cannot compel B. 
to take the rice without allowing him to set off A/s debt. 


Rights of undisclosed principal.— Like previous learned 
commentators on these two sections, we are at a loss to discover 
any difference between them, except that s. 231 expresses the same 
matter more fully. There is a clause very like s. 232 in the Indian 
Law Commissioners’ draft, but nothing corresponding to s. 231. 
We are inclined to conjecture that s. 231 was an amendment in- 
tended to replace the section as first drawn, and that finally both 
clauses were retained either by inadvertence or by way of abun- 
dant caution. The difficulty thus raised is not serious, for there 
is no doubt about the substance of the law; but it has been judi- 
cially discussed. In Premji v. Madhowji (v) Marriott J. said: 
" I do not think s. 232 is a repetition of the first paragraph of 
s. 231. It is, I think, a qualification of the first portion of that 
paragraph which gives a principal a general right to enforce a 
contract entered into by his agent. S. 232 qualifies that general 
right by making it subject to the rights and obligations subsisting 
between the agent and the other contracting party.” It is sub- 
mitted, however, that the ground is completely covered by the 
saving clause in the first paragraph of s. 231, and no further quali- 
fication is added by s. 232. The illustration to s. 232 would have 
been quite as appropriate to s. 231. In the case now cited it was 
contended that the object of s. 232 was to reproduce 4 he law as 
supposed to be laid down in Thompson v. Davenport ( w ) and Arm- 
strong v. Stokes (x), namely, that the right of the other contract- 
ing party to hold the principal liable is subject to the qualification 
that the principal has not paid the agent, or that the state of ac- 
counts between the principal and agent has not been altered to 
the prejudice of the principal. But this contention did not prevail, 
and it was said that the only qualification imposed upon the rights 
of the other contracting party was that specified in s. 234. Al- 
most at the same time, in fact, the Court of Appeal in England (y), 
overruling, or refusing to accept literally, the wider dicta in Thom- 
son v. Davenport and Armstrong v. Stokes (a), approved the more 
guarded judgment of Parke B. and the Court of Exchequer in 
Heald v. Kenworthy (a). "If the conduct of the seller would 
make it unjust for him to call upon the buyer for the money, as, 


( v ) (1880) 4 Bom. 447, 456. 

0 w ) (1829) 9 B. & C. 78; 32 R. 
R» 578; and in 2 Sm.L.C. 

(x) (1872) L.R. 7 Q.B. 598. 

( y ) Irvine v. Watson (1880) 5 
Q.B.D. 414, 417. 


(z) See foregoing notes. The 
authority of Armstrong v. Stokes 
is reduced to that of a decision on 
special circumstances. 

(a) (1855) 10 Ex. 739, 746; 102 
R.R. 800, 805. 
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lor example, where the principal is induced by the eonducl of 8* 
the seller to pay his agent the money on the faith that the agent 
and seller have come to- a settlement on the matter, or if any repre- 
sentation to that effect is made by the seller either by words or 
conduct, the seller cannot afterwards throw off the mask and sue 
the principal. It would be unjust ( b ) for him to do so. But I 
think that there is no case of this kind where the plaintiff has 
been precluded from recovering, unless he has in some way con- 
tributed either to deceive the defendant or to induce him to alter 
his position.” Otherwise, “if a person orders an agent 1 to make 
a purchase for him, he is bound to see that the agent pays the 
debt; and the giving the agent money for that purpose does not 
amount to payment, unless the agent pays it accordingly.” 

On similar grounds, if the principal represents the agent as 
principal he is bound by that representation. So if he stands by 
and allows a third person innocently to treat with the agent as 
principal he cannot afterwards turn round and sue him in his own 
name (c). 

The result is that these two sections and s. 234, taken together, 
fairly represent modern English law as understood in the Court 
of Appeal. 

Equities between agent and third party. — An undisclosed 
principal coming in to sue on the contract made by the agent must 
take the contract, as the phrase goes, subject to all equities; that 
is, the third party may use against the principal any defence that 
would have availed him against the agent (d). “Where a con- 
tract is made by an agent for an undisclosed principal, the princi- 
pal may enforce performance of it, subject to this qualification, 
that the person who deals with the agent shall be put in the same 
position as if he had been dealing with the real principal, and con- 
sequently he is to have the same right of set-off which he would 
have had against the agent” ( e ). “ The law with respect to the 
right of set-off by a third person dealing with a factor who sells 
goods in hrs own name and afterwards becomes bankrupt is well 
established by George v. Clagett (/). . . * That rule is founded 
on principles of common honesty. One who satisfies his contract 
with the person with whom he has contracted ought not to suffer 
by reason of its afterwards turning out that there was a concealed 
principal” ( g ). 


(b) Referring to some of the lan- 
guage used in Thomson v. Daven - 
port 

(c) F errand v. Bischoff shein 
;<IS58)<4 C.B.N.S* 710, 717; 114 R. 
R. 906, 913. The decision shows 
that nothing less than positive mis- 
leading will do. 

id) George v. Clagett (1797) 7 


T.R. 359; 4 R.P. 462; Sims v. Bond 
(1833) SB, & Ad. 369, 393; 39 R. 
R. 511, 515. 

( e ) Per Willes J. in Dresser v* 
Norwood 14 C.B.N.S. S74, at p. 
589. 

(/) Supra, note (d>. 

(g) Turner v. Thomas (1871) L. 
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flil. The application of the rule is limited to liquidated demands (&) ; 

383. but it “ is not confined to the sale of goods. If A. employs B. 
as his agent to make v any contract for him, or to receive money' 
for him, and B. makes a contract with C. or employs C. as his 
agent, if B. is a person who would be reasonably supposed to be 
acting as a principal, and is not known or suspected by C. to be 
acting as an agent for any one, A. cannot make a demand against 
C. without the latter being entitled to stand in the same position 
as if B. had in fact been a principal. If A. has allowed his agent 
B. to appear in the character of a principal he must take the conse- 
quences” (*). 

In England it is not necessary for the third party who dealt 
with the agent as a principal to go beyond showing that he believed 
him to be a principal. Means of knowledge or “ reason to sus- 
pect” appears to be material only as tending to negative the al- 
leged belief (/). The words of both ss. 231 and 232, however, 
are quite clear on this point. But there must be actual belief that 
one is dealing with a principal. Ignorance or doubt whether the 
apparent principal is a principal or an agent is not enough; for 
the ground of the rule is that the agent has been allowed by his 
undisclosed principal to hold out himself as the principal, and 
the third party has dealt with him as such ( k ). 

The second paragraph of s. 231 is really a branch of the gene- 
ral rule that agreements involving personal considerations of skill, 
confidence, or the like are not assignable or transferable. 

233- In cases where the agent 
Right of person is personally liable, a person dealing 
personally liable. with him may hold either him or his 
principal, or both of them, liable. 

Illustration. 

A. enters into a contract with B. to sell him 100 hales of cotton, and 
afterwards discovers that B. was acting as agent for C. A. may sue either 
B. or C., or both, for the price of the cotton. 

In cases where the agent is personally liable. — As to the 
cases where an agent is personally liable, see s. 230 and commen- 
tary thereon, above. 

The question arises whether or not this section represents a 
departure from the recognized and accepted principle of English law 

R. 6 C.P. 610, at p. 613, per Willes lect a general average contribution 
J. from underwriters. 

(h) lb. (/) Borries v. Imperial Ottoman 

(0 Montagu v. Forwood 11803] 2 Bank (1873) L.R. 0 C.P. 38. 

Q.B. 350, at p. 355, per Bowen LJ. (k) Cooke v. Eshelby (1887) 12 
Here the defendants were employed App, Ga, 271. The decision titt 
by apparent principals, who were in been criticised, but, being ip the 
fact agents for the plaintiffs, to col- House of Lords, is 
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that the liability of principal and agent is alternative and not 8« 
joint {/). Coutts-Trotter C.J. in Kkttikrishnan Nmr v. Appa 
Nmr (m), held that, though the wording of the section was very 
unfortunate, it was intended to reproduce the English law: “ I have 
come to the conclusion that what the section means is that dhe 
person dealing with the principal through the agent may at his elec* 
tion sue either or he may sue both of them alternatively in a 
case where he ts not sure whom his exact remedy is against ; but 
I am quite dear on this point that the section can only be construed 
as meaning that he may sue both principal and agent in the alterna- 
tive and that he cannot get judgment against both of them Jointly 
for the amount sued for that would be to turn a liability which is 
clearly mutually exclusive into a joint liability. This is contrary 
to the view expressed in an earlier Bombay case (n), where it 
was said that the section created a joint liability, and if the illus- 
tration only showed that the agent and principal might be joined in 
one suit, an illustration could not control the plain meaning of the 
section itself. A Division Bench in Madras have more recently 
dissented from Coutts-Trotter C.J. in the case cited above, Leach 
CJ., observing: “ There is no ambiguity in the language used in 
the section and I am unable to see anything unreasonable in the rule, 
which it embodies. What would be the position if a suit is 
brought against the principal after judgment had been obtained 
against the agent in an earlier suit is another matter, but we are 
not called upon to consider that question here ” ( o ). 

The criticism of the learned judges on the language of the 
section and of the illustration is certainly justified; and it may 
well ' be that the framers of the Act did intend to leproduce 
existing English law. But it is difficult to give the wording of the 
section a meaning other than that which commended itself to 
Leach C.J. and his brother judge in Madras. The section it- 
self, whatever may be the case with the illustration, is concerned 
with substantive law only; Coutts-Trotter, CJ., seems to treat it 
as setting out the creditor's procedural rights. On this construc- 
tion the creditor may hold either principal or agent as severally 
liable in the alternative, or at his option hold them jointly liable. 

If he elects to hold them jointly liable, he can sue them both; but 
if he elects to sue one only he must be deemed to have given up 
his rights against the other, since in that case the liability is alter- 
native and not joint. 

For the liability of joint-promisors see notes to s. 43, above. 


(/) Morel v. Westmoreland 
1904} A.C 11; Moore v. Flanagan 
1920] 1 &.B. 919. See also Bow- 
stead on Agency, 9th Ed., p. 235. 

<*»> (1926) 49 Mad. 900, at p. 
902; 97 LC, 475; A.I.R. 1926 
Mad. 1213. 
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(«) Shivlal Motilal v. Birdichand 
(1917) 19 Bom.L.R. 370; 40 IX. 
194. 

(o) Skamsuddin Ravuthar v. 
Shaw Wallace & Co. (1939) Mad. 
282; m I.C. 153; A.I.R. 1939 
Mad. 520. 
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S* 133. Creditor’s election. — A person who has made a contract with 
an agent may, if and when he pleases, look directly to the princi- 
pal, unless by the terms of the contract he has agreed not to do 
so, and that whether he was or was not aware when he made the 
contract that the person with whom he was dealing was an agent 
only, and not the less so in cases where the agent is personally 
liable, for the law which superadds the liability of the agent does 
not detract from the liability of the principal ( p ). A company is, 
therefore, liable for moneys advanced in the course of voluntary 
liquidation to the liquidator authorised by the company to borrow 
for the purposes of the winding up ( q ). And, upon the same 
principle, a loan made to the secretary, treasurer, and agent of 
a company authorised to raise moneys for the company may be 
recovered from the company (r), But when once the creditor 
has elected to sue the agent, and sued him to judgment, he cannot 
afterwards bring a second action against the principal, though the 
judgment against the agent may not have been satisfied (.r), an( l 
though the creditor was not aware of the existence of a principal 
when he sued the agent (t). It was held in 1883 in a Madras 
case that where the suit against the agent is dismissed the creditor 
may subsequently bring a fresh suit against the principal, the 
reason given being that nothing short of a judgment against the 
agent could amount to a binding election on the part of the credi- 
tor to abandon the right to proceed against the principal (u). 
This however is contrary to the later cases cited above and it is 
submitted that it is not good law in India. 

There may, however, be a deliberate intention shown from the 
beginning of the transaction, or at some later stage, to give credit 
to the agent alone: in that case there is no right of action against 
the principal (v) ; and the third party must elect to sue an un- 
disclosed ^principal, if he means to preserve his rights against him, 
within a reasonable time after ascertaining him ( w ). The ques- 
tion whether the creditor has elected to give credit to him to the 
exclusion of the principal is one of fact (x). Invoicing the goods 
to the agent and calling upon him to pay for them ( x ), or taking 

( p ) Colder v. Dobell (1871) L. («) Raman v. Vairavan (1883) 7 
R. 6 C.P. 486. The question was Mad. 392, citing Curtis v. William- 
whether the circumstances showed son (1874) L.R. 10 Q.B. 57. 

an election to charge the agent ex- ( v ) Paterson v. Gandasequi (1812) 

clusively. 15 East, 62; Addison v. Gandasequi 

(q) In re Ganges Steam Car Co. (1812) 4 Taunt. 574; 13 R.R. 368, 

(1891) 18 Cal. 31, 689, and in 2 Sm.L.C. 

(r) Punmnundass v. Cormack (w) Smethurst v. Mitchell (1859) 

(1881) 6 Bom. ,326. 1 E. & E, 622; 117 R.R. 374. Cp. 

(s') Shivlal Motilal v. Birdichand, Davidson v. Donaldson (1882) 9 Q, 
supra, note («) ; Bir Bhaddar v. B.D. 623. 

Sarju Prasad (1887) 9 AIL 681. (*) Calder v. Dobell (1871) L.R. 

( t ) Shivlal Motilal v, Birdichand 6 C.P. 486. 
supra, note (#). 
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and renewing his acceptances in payment of the price (y), are not , 8s. 
conclusive of such an election. The next section is apparently 233-2 
intended to cover all forms of election, whether by estoppel or 
otherwise. 

234 . When a person who has made a contract 

with an agent induces the agent to act 

ducing agent'or °pri u P on 1116 beIief that * e principal only 
cipai to act on belief will be held liable, or induces the prin- 

agent win be lp hlid ex- cipai to act upon the belief that the 
ciusively liable. agent only will be held liaise, he lean- 1 

not afterwards hold liable the agent or 
principal respectively. 

This section seems to be derived from S.A. § 291, rather than 
from any definite English authority. We may take it, however, 
as giving the true reason of a rule which, about the time when the 
Act was passed, was too widely laid down in England, but was 
afterwards corrected in the Court of Appeal (see the commentary 
on ss. 231, 232, above). 

235 . A person untruly representing himself to be 

the authorised agent of another, and 
tended agent prfi * thereby inducing a third person to deal 

with him as such agent, is liable, if his 
alleged employer does not ratify his acts, to make com- 
pensation to the other in respect of any loss or damage 
which he has incurred by so dealing. 

Implied warranty of authority. — This section is in accord- 
ance with the English law as established by Collen v. Wright (z). 

It applies not only to the case of a person who represents that he 
has authority from another when he has no authority whatever, 
but to the case of a person who represents that he has a certain 
authority from another when he has authority of another des- 
cription (a). The duty is grounded on an implied warranty by 
the agent that he has authority, and the action, being in contract, 
lies even if the agent honestly believed he had authority, and 
against executors (in which case an action in tort for deceit does 
not lie in England). The doctrine has been fully confirmed by 
later authorities and by the House of Lords (b). An agent who 

(y) Robinson v. Read (1829) 9 B. (1882) 7 Bom. 51, 66. 

& C. 449; Whitviell v. Perrin (a) Ganpat Prasad v. Sarju 
(1858) 4 C.B.N.S. 412; 114 R.R. (1911) 9 All.L.J. 8; 13 I.C. 94. 

785. ( b ) Starkey v. Bank of England 

(#) (1857) 7 E. & B. 301, in Ex. [1903] A.C. 114. It is needless for 

Ch, 8 Er & B. 647; 110 R.R. 602, Indian purposes to cite intermediate 
611; see Hasonbfioy v. Clapham cases. 
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purports to report the other party's intentions does not thereby 
make himself that party's agent to deal with his original principal. 
It may be a breach of his original duty as agent if his report is 
incorrect, but he is not liable under the rule in Collen v. Wright on 
an implied warranty of authority from the other party to conclude 
the transaction (c). 

The word “ untruly ” may perhaps imply (as is held in Eng- 
land) that the representation must be of matter of fact (d). 

A public servant acting on behalf of the Government is not 
deemed to warrant his authority any more than to make himself 
personally liable on the contract ( e ), and for the same reason of 
policy. 

If a man goes through the form of contracting as an agent, 
but warns the other party that he has at the time no authority, 
he is obviously not liable under this section (/). It seems a nice 
question whether there is in such a case anything which the named 
principal can ratify, or anything more than an offer to him, liable 
to revocation like any ordinary proposal. 

Representation must be effective. — The liability of a pre- 
tended agent under this section does not arise, unless the repre- 
sentation that he is the agent of another is false, and also induces 
the person to whom the representation is made to deal with him 
as such agent. A representation by the defendant to the plaintiff 
that she is the duly authorised agent of her minor son does not 
render her liable under this section, if the plaintiff knows that 
the son is a minor. For a minor cannot appoint an agent (s. 183, 
above), and consequently no warranty such as would support a 
suit could arise out of such a representation ( g ). 

Measure of Damages. — In England, the action being founded 
on contract, and not on tort, the measure of damages is the loss 
sustained as the consequence of the breach of the implied warranty. 
In other words, the person acting on the misrepresentation is en- 
titled not only to recover any loss actually sustained through being 
misled, but also any profit which he would have gained if the 
representation had been true (A). Thus, if an agent contracts. 


( c ) Chr . Salvesen & Co, v. 
Rederi Aktiebolaget Nordstjeman 
[1905] A.C. 302. 

( d ) Beattie v. Lord Ebury (1872) 
L.R. 7 H.L. 102; Weeks v. Pro pert 
(1873) L.R. 8 C.P. 427; Shet 
Manibhai v. Bat Rupaliba (1899) 24 
Bom. 166, 170. As to the distinc- 
tion between representations of fact 
and of law, see notes on s. 18, 
above. 

(e) Dtmn v. Macdonald [1897] 1 
Q.B. 555, C.A. 


(/) Halbot v. Lens [1901] 1 Ch. 
344. 

(g) Shet Manibhai v. Bai Rupa- 
liba (1899) 24 Bom. 166, citing 
Beattie v. Lord Ebury, L.R. 7 Ch. 
777; L.R. 7 H.L. 102. A minor's 
guardian is not in all respects his 
agent, and the section is not in terms 
applicable to a guardian Mst Mida 
v. Kishan Bahadur (1934) AU.L.J1 
350; 151 I. C> 820; A. I. R. 1934 
All. 645. 

(A) Firbank v. Humphreys (1886) 
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without authority, to buy goods at a price in excess of their value, St- 
and flie principal repudiates the contract as unauthorised, die 
measure of damages recoverable against the agent is the difference 
between the contract price and the market value of the goods (i). 
Similarly, where an agent, who was instructed to apply for shares 
in a certain company, applied for shares in another company by 
mistake, and they were allotted to the principal, who repudiated 
diem shortly afterwards in the winding up of the company, it 
was held that, the principal being solvent and the shares valueless, 
the measure of damages payable by the agent to the liquidator 
was the full amount payable on the shares (/). If the third person 
reasonably (k) takes proceedings against the principal for the en- 
forcement of the unauthorised transaction, the damages recoverable 
against the agent include the costs and expenses incurred by the 
third person in respect of the proceedings ( l ). 

It is open to question whether in India the compensation re- 
coverable under the section will be assessed on the same principle. 

The language used seems more appropriate to an action in the nature 
of an action of deceit than to one founded on a warranty ( m ), 

Limitation. — It has been held by the High Court of Madras 
that a suit for damages against a person for untruly representing 
himself to be the agent of another is governed by art. 115 of Sch. I 
of the Limitation Act («). 

230 . A person with whom a contract has been en- 

Person f a i se ) on . tere ^ ^ nto the character of agent is 

tracting n as a a S gent C not not entitled to require the performance 

entitled to perform- Q f j t jf he was in reality acting, not as 
ance. J • J7 

agent, but on his own account, 

English authorities make a distinction in this matter between 
contracts on behalf of a named principal and those in which the 
principal is not named. In the former case the agent cannot sub- 
stitute himself for the principal (o), though the other party may 
by words or by conduct, such as acting on the contract after know- 
ledge that the nominal agent was the real principal, deprive him- 
self of the right to object; and it has been suggested, though not 


18 Q.B.D. 54; Richardson v. Wil- 
liamson (1871) L.R. 6 Q.B. 276; 
Meek v. Wendt (1888) 21 Q.B.D. 
126; Godwin v. Francis (1870) L. 
R. 5 C.P. 295, is a case where the 
damages claimed were held to be too 
remote* 

(0 Simons v. Patchett (1857) 7 
E. & B. 568; 110 R.R. 730. 

</) Ex parte Panmure (1883) 24 
Cfa* D. 367. 

(ft) See Pow v. Davis (1861) t 


B. & S. 220; 124 R.R. 530. 

(/) 5 (redding v. Nevell (1869) L. 
R. 4 C.P. 212; Hughes v. Greame 
(1864) 33 L J.Q.B, 335. 

(m) See Vairavam Chettiar v. 
Avicha Chettiar (1915) 38 Mad. 275, 
278; 21 IX. 65. 

(n) Vairavan Chettiar v. Avicha 
Chettiar , supra . 

( o ) Bickerion v. Burrett (1816) 
3 M. & S. 383. 
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g§» decided, that the agent might be allowed to take Up the contract 
287. for himself on condition of being subject to all defences available 
against either himself or the named principal ( p ). Bttt where the 
principal is not named the third party is contracting with the prin- 
cipal, whoever he may be, and there is no obvious reason why he 
should be presumed willing to deal with any unknown person in 
the world, provided that he is capable of being sued, and unwilling 
to deal with the nominal agent, the only person he knows in the 
matter. Accordingly a person who made a charter-party as agent 
for an unnamed freighter has been allowed to show that he was 
the freighter himself ( q ). 

It does not seem possible, however, to read any such distinc- 
tion into perfectly general language of the present section; and, 
indeed, the English rule is not clear of doubt, as the authorities 
(including some dicta which it would be useless to cite here) are 
not uniform, and the rule has never been settled by a Court of 
appeal. The High Court of Calcutta has held that this section is 
not restricted to cases where an agent purports to act for a named 
principal (r). If a person professing to act as an agent for an 
undisclosed principal enters into a contract with another, and there 
is no undisclosed principal in fact, the present section at once ap- 
plies, and he cannot sue on the contract (s>). 

Conversely, where a man has contracted in writing in terms 
importing that he is the sole principal, e.g., made a charter-party 
“ as owner of the ship A.,” another person cannot be allowed to 
sue on the contract as an undisclosed principal ( t ). 

23V. When an agent has, without authority, 
done acts or incurred obligations to 

cipVr mducing belief third persons on behalf of his principal, 
that agent's, unautho- the principal is bound by such acts or 
rlsed. obligations if he has by his words or 

conduct induced such third persons to 
believe that such acts and obligations were within the 
scope of the agent’s authority. 


(/>) Rayner v. Grote (1846) IS 
M. & W. 359; 71 R.R. 709. 

(g) Schmaltz v. Avery (1851) 16 
Q.B. 655; 83 R.R. 653. 

(r) Sewdutt Roy Maskara v, 
Nahapiet (1907) 54 Cal. 628; Nanda 
Lai Roy v. Gurupada Haidar (1924) 
51 Cal. 588; 81 I.C. 721; and see 
Shree Shree Gopal Shreedhar v. 
Shasheebhushan (1932) 60 Cal. Ill ; 
142 I.C. 485; A.I.R. 1933 Cal. 109. 


(s) Ram ft Das v. Janki Das 
(1912) 39 Cal. 802; 17 I.C. 973. 

(t) Humble v. Hunter (1848) 12 
Q.B. 310; 76 R.R. 291. But this 
does not extend to the term "chsuv 
terer,” which is consistent with 
agency for an undisclosed principal: 
Rederi Aktienbolaget Transatlantic 
v. Fred . Drughom [1918] 1 K t B. 
394 C.A., affirmed in H.L, [1919] 
A.C. 203. 
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* Illustrations . 

(a) A. consigns goods to B. for sale, and gives him instructions not to 
sell tinder a fixed price. C., being ignorant of B/s instructions, enters 
into a contract with B. to buy the goods at a price lower than the reserved 
price. A. is bound by the contract. 

(b) A. entrusts B, with negotiable instruments indorsed in blank, B. 
sells them to C. in violation of private orders from A. The sale is good. 


Ostensible authority, — This section must, in point of fact, 
overlap s, 188 (above) in many cases, but the principles are dis- 
tinct. Under s. 188 the question is of the true construction to be 
put upon a real, though perhaps not verbally expressed, authority. 
Here the liability is by estoppel, and independent of ftfie apparent 
agent having any real authority at all ; the question is only whether 
he w^s held out as being authorised ; and this includes the case of 
secret restrictions on any existing authority of a well-known kind* 
It is a “ well-established principle that, if a person employs another 
as an agent in a character which involves a particular authority, he 
cannot by a secret reservation divest him of that authority ” ( u ). 
“ Good faith requires that the principal shall be held bound by the 
acts of the agent within the scope of his general authority, for he 
has held him out to the public as competent to do the acts and to 
bind him thereby”: S. A. § 127. a If a person authorise another 
to assume the apparent right of disposing of property in the ordi- 
nary course of trade, it must be presumed that the apparent autho- 
rity is the real authority. . . . Tt is clear that he [the agent] may 
bind his principal within the limits of the authority with which he 
has been apparently clothed by the principal in respect of the sub- 
ject-matter ; and there would be no safety in mercantile transactions 
if he could not. . . * If the owner of a horse send it to a reposi- 
tory of sale, can it be implied that he sent it thither for any other 
purpose than that of sale? Or if one sends goods to an auction- 
room, can it be supposed that he sent them thither merely for safe 
custody ?” (*/). Similarly, where a transaction undertaken by an 
agent on behalf of his principal is within his express authority 
the principal is bound without regard to the agent’s motives, and 
inquiry whether the agent was abusing his authority for his own 
purposes is not admissible (w). 


Very many illustrations of the principle are to be found in 
the English authorities, of which the following may be given as 


typical examples (x). Where a 


(«) Cockbum C.J. in Edmunds 
v. Bushetl (1865) L.R. 1 Q.B. 97, 
99, See Chhoteylal Pamalal v. R. 
K . Railway (1932) 54 All. 557; 138 
I.C. 439; A.I.R. 1932 All, 540. 

(w) Lord Ellenborough C.J., 
Pickering v. Busk (1812) 15 East, 
38; 13 R.R. 364, 366. C/>. s. 27 of 


principal wrote to a third person 


the Sale of Goods Act, 1930. 

(w) Hambro v. Burnard [1904) 
2 K.B. 10, C.A., following Bank of 
Bengal v. Fagan (1849) 7 Moo. P, 
C. 61, 74; 83 R.R. 15,24. 

(x) See Bowstead on Agency, 9th 
ed„ pp, 202, sqq. 
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8 * 287 * saying he had authorised the agent to see him, and, if possible, to 
come to an amicable arrangement, and gave the agent instructions 
not to settle for less than a certain amount, it was held that he was 
bound by a settlement by the agent for less than that amount, the 
third person having no knowledge of the verbal instructions (y). 
An agent was authorised, in cases of emergency, to borrow money 
on exceptional terms outside the ordinary course of business, and 
it was held that the principal was bound by a loan on such excep- 
tional terms made by a third person who had no notice that the 
agent was exceeding his authority, although no emergency hadt 
in fact arisen (z)> Where a solicitor was authorised to sue for 
a debt, it was held that a tender to his managing clerk was equiva- 
lent to a tender to the client, though the clerk was forbidden to 
receive payment, he not having disclaimed the authority at the time 
of the tender (a), A broker having on several occasions been per- 
mitted by his principal to draw bills in his own name for the price 
of goods sold, the principal was held bound by a payment to the 
broker by means of such a bill, accepted by a purchaser who had 
previously paid in a similar manner for goods bought by him ( b ). 
By a charter-party it is provided that the shipmaster, who is ap- 
pointed by the owners, shall act as agent of the charterers only 
in signing bills of lading and ordering necessaries. The owners are 
liable on bills of lading signed by the master, and for the price of 
necessaries ordered by him, if the persons shipping the goods or 
supplying the necessaries have no notice of the charter-party (c). 

Illustration (b) seems to be founded on S. A, § 228: If an 
agent is entrusted with the disposal of negotiable securities or instru- 
ments, and he disposes of them by sale or pledge or otherwise, con- 
trary to the orders of his principal, to a bona fide holder without 
notice, the principal cannot reclaim them” ( d ). It must be 
understood in the illustration that the instruments are not handed 
to B. merely for safe custody. 

The Privy Council case of Ram Pertab v. Marshall (e), which, 
however, was not decided with reference to the section, affords an 
additional illustration. In that case the principal was held liable 
upon a contract entered into by his agent in excess of his authority 

(y) Trickeit v. Tomlinson (1863) Hazard v. Treadwell (1730) 1 Str. 

13 C.B.N.S. 663; 134 R.R. 688 . 506. 

See also National Bolivian Naviga - (c) Manchester Trust v, Furness 

tion Co. v. Wilson (1880) 5 App. [1895] 2 Q.B. 539; The Great Eos* 
Cas. 176, 209; Whitehead v, Tuckett tern (1868) L.R. 2 Ad. & E. 88. 
(1812) 15 East, 400; 13 R.R. 509. ( d ) See London Joint Stock Bank 

(z) Montaignac v. Shitta (1890) v. Simmons 1 1S92] A.G 201; Good* 

15 App. Cas. 357. And see Bryant win v. Roberts (1876) 1 Ap p 4 Ca. 
v. Quebec Bank [1893] AX. 179. 476. 

(a) Moffat v. Parsons (1814) 1 < e ) (1899) 26 Cal. 701. See also 

Marsh. 55; 15 R.R. 506. Fazal Ilahi v. East Indian Railway 

(b) Townsend v, Inglis (1816) (1921) 43 All. 621, 634; 64 I.C $ 2; 

Holt, 278; 17 R.R. 636. And see AJ.R. 1922 AIL 361. 
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■flic evidence showing that die contracting party might honestly and _ 
reasonably have believed in the existence of the authority to the ***' ~~ 
extent apparent to him. 

The same principle is applied in the class of cases where it is 
held that persons dealing with incorporated companies, though they 
must take notice at their peril of disabilities imposed on the corpo- 
ration by its special Act of Parliament, memorandum, or other 
public document of constitution, are entitled to assume that the 
directors or managers are duly exercising their authority accord- 
ing to the company's internal regulations. But this subject is much 
too special to be pursued in a commentary like the present (/). % 

Notice of excess of authority .-17N0 act done by an agent in 
excess of his actual authority is binding on the principal with res- 
pect to persons having notice that the act is unauthorised. This 
proposition is so obvious that it would be superfluous to cite autho- 
rities, several of which relate to dealings with money and nego- 
tiable instruments (g), in support of it. One case, however, where 
the notice was only constructive, may be mentioned. An agent, 
who was appointed by a power of attorney, borrowed money orl 
the faith of a representation by him that the power gave him full 
authority to borrow, and misapplied it. The agent produced the 
power, which did not authorise the loan, but the lender did not 
read it, and made the advance in reliance on the agent’s represen- 
tation. It was held that the lender must be taken to have had notice 
of the terms of the power, and that the principal was not bound 
by the loan ( h ). 

“ On behalf of his principal.” — A principal is not bound by 
any act done by his agent which he has not in fact authorised, unless 
it is done in the course of the agent’s employment chi his behalf (t), 
and is within the scope of the agent’s apparent authority (/). 


288 . Misrepresentations made, or frauds com- 
mitted, by agents acting in the course 


ment, CC of ^misrepre- of their business for their principals, 
sentation- or f raud by +1™ same effect on agreements 

such mis- 


agent. 


have the 
made by such 


effect 
agents as if 


(/) See Pollock on Contract, 
Note D, in Appendix, 11th ed., pp. 
555, sqq. 

(g) See Bowstead on Agency, 
9th ed*, pp* 222, sqq. 

( h} Jacobs v* Morris [1902] 1 

Ch* 816. 

(0 McGowan v. Dyer (1873) L* 
R. § Q.B. 141, where the managing 
director of a company obtained pay- 
ment of a private debt out of cer- 
tain funds, in breach of an under- 
79 


standing between the debtor (who 
was also indebted to the company) 
and a surety for his debt to 
the company, and it was held, in an 
action by the company against the 
surety, that the company was nofc 
responsible for the conduct of the 
managing director in the matter. 

(/) For illustrations, see Bow- 
stead on Agency, 9th ed M pp. 208, 
sqq. For an Indian one, Motor jt 
Premji v. Mulji Rmchhod Fed & 
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$. 288, representations or frauds had been made or committed by 
the principals; but misrepresentations made, or frauds 
committed, by agents, in matters which do not fall within 
their authority, do not affect their principals. 

Illustrations . 

(a) A., being B/s agent for the sale of goods, induces C. to buy them 
by a misrepresentation, which he was not authorised by B. to make* The 
contract is voidable as between B. and C. at the option of C. 

(b) A., the captain of B/s ship, signs bills of lading without having 
received on board the goods mentioned therein, The bills of lading arc 
void as between B. and the pretended consignor. 


Course of employment. — The accordance of this section with 
the modern common law is well shown in a judgment delivered in 
the Privy Council by Lord Lindley: “The law upon this subject 
cannot be better expressed than it was by the acting Chief Justice 
(of New South Wales] in this case. He said: ‘Although the 
particular act which gives the cause of action may not be authorised, 
Still, if the act is done in the course of employment which is autho- 
rised, then the master is liable for the act of his servant/ This 
doctrine has been approved and acted upon by this Board in Mackay 
v. Commercial Bank of New Brunswick (k), Swire v. Francis (/) ; 
and the doctrine is as applicable to incorporated companies as to 
individuals. All doubt on this question was removed by the deci- 
sion of the Court of Exchequer Chamber in Barwick v. English 
Joint Stock Bank (m), which is the leading case on the subject. 
It was distinctly approved by Lord Selborpe, in the House of Lords, 
in Houldsworth v. City of Glasgow Bank (n), and has been followed 
in numerous other cases ” (o). 

In the passage here referred to as now the leading authority, 
Willes J., delivering the judgment of the Exchequer Chamber, said;, 

“ With respect to the question whether a principal is answer- 
able for the act of his agent in the course of his master’s business, 
and for his master's benefit, no sensible distinction can be drawn 
between the case of fraud and the case of anyother wrong. The 
general rule is, that the master is answerable for every such wrong 
of the servant or agent as is committed in the course of the ser- 
vice and for the master’s benefit, though no express command 
or privity of the master be proved ( p ). That principle is acted 
upon every day in running down cases. It has bean applied also 


Co. (1923) 48 Bom. 20; 77 L C. 
266; A. I. R, 1924 Bom. 232, of 
which the practical moral is that 
cheques to bearer are not safe, even 
if crossed. The rule is too well re- 
cognised to need authorities in sup- 
port. ' i 

<*) (1874) L.R* 5 P,C, 394. 

Xiy (1 my $ App. Ca. 106. 


(m) (1867) L.R, 2 Ex. 259. 

(n) (1880) 5 App. Ca. 317, at,p* 
326. 

(o) Citizens? Life Assurance Co* 
V. Brown [1904] A.C. 423, 427, 

(j>) See Laughter v. Pointer 
(1826) 5 B. & C. 547, at p. 554; 29 
R.R. at pp. 320, 321. 
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Jlti Various cases of trespass, false imprisonment by servants of 8. i?" 
corporations acting in supposed execution of their duties under 
by-laws, and the like]. In all these cases it may be said, as it was 
said here, that the master has not authorised the act, It is tme, 
he has not authorised the particular act, but he has put the agent 
in his place to do that class of acts*, and he must be answerable 
for the manner in which the agent has conducted himself in doing 
the business which it was the act of the master to place him 
in” ( q ). The words u for the master's benefit,” which occur 

in this judgment, were applicable to the case before the Court, 
but must not be taken as restricting the scope of the rule, though 
there was for some time considerable authority for that reading; 

If the act belongs to an authorised class, it is not material whether 
the agent intends the principal's benefit or not, nor whether the 
principal in fact derives any benefit. A solicitor's managing clerk, 
having authority to transact conveyancing business on behalf of 
the firm, took a client's instructions to sell some property (by his 
own advice, given with fraudulent intent) and got the deeds from 
her (which he might properly have done). Then he procured her 
execution of instruments, being in fact conveyances to himself, 
which the client supposed (as intended by him) to be merely formal 
papers; and having thus obtained the means of making an appa- 
rently good title in his own name, he dealt with the property for 
his own purposes. The House of Lords (r) held that this was a 
fraud committed by the manager in the course of his employment, 
for which the principal was answerable. It is clear from the 
judgments that the rule applies to ostensible as well as to actual 
authority. 

Misrepresentation which will make the principal liable to an 
action for trespass, deceit, or other substantive wrong will, of course, 
be a sufficient cause for the other party to avoid an agreement in- 
duced by it 

Illustration (a) seems to include both the case of the agent 
knowing but the principal not knowing the truth of the matter mis- 
represented, and the less obvious one of the agent making a state- 
ment without authority, but believing it to be true, while the prin- 
cipal in fact knows it not to be true. In the latter case it was 
formerly held that a contract thus induced was not voidable, as 
no fraud had been committed either by the agent or by the princi* 
pal; but this decision, which was not unanimous, and has been 
constantly discussed since, is no longer of any practical (s) 
authority. 

(4) L.R, 2 fcx. 259, at pp. 265, Moila (1922) 50 Cal. 258; 68 I.C, 

. 439; A. I. R. 1923 Cal. 157; Mst 

(f) Lloyd v, Grace t Smith & Co. Suga Kuer v. Brijraj Ramniwas A; 

{19I2J AX. 716, reversing the deci- I.R. 1937 Bom. 526; 168 I. C. 

Won of ti*e C.A. (1911] 2 K.B. 489 ; 986. 

ffona Bandhu Saha v. Abdul Latif (s) Comfoot v. Fowke (1840) 6 
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* 8. '288* Illustration (b) is taken from a modem decision where the 
real question was as to the extent of the master’s apparent authn* 
rity. It would perhaps have been more appropriate to $. 237* 
“ The authority of the master of a ship is very large, and extends 
to all acts that are usual and necessary for the use and enjoyment of 
the ship, but is subject to several well-known limitations. * . With 
regard to goods put on board, he may sign a bill of lading, and 
acknowledge the nature and quality and condition of the goods : ” 
but it is not usual for the master to give a bill of lading for goods 
not put on board. On the contrary, “ the general usage gives 
notice to all people that the authority ... is limited to such goods 
as have been put on board” (f). It has been held by the House 
Of Lords, for similar reasons, that a company's secretary who issues * 
a false certificate of title to shares for his own purposes does not 
bind the company either as in fact exercising a general authority 
or by way of estoppel or “holding out” (w). 

Fuller illustration of the kinds of acts done by agents which 
are deemed to be “ in the course of their business for their princi- 
pals ” must be sought in special treatises on the Law of Principal 
and Agent, or in works on the Law of Torts. 

The difficulties, which for some time were thought serious, 
arose partly from reluctance to hold any one answerable for fraud 
or wilful wrong to which he had not actually been consenting (v), 
partly from a fallacious opinion that it was impossible for a cor- 
poration to be liable for fraud or any other wrong which, in an 
individual, implies a specific belief or intention. It seems no harder 
to suppose a corporation capable of deceiving than to suppose it 
capable of being deceived ; and if any innocent individual must ans- 
wer for the fraud of his agent, there is really less hardship in apply- 
ing the same rule to a corporation. 

Admissions by Agent. — S, 18 of the Evidence Act provides 
that statements made by an agent to a party to any proceedings, 
whom the Court regards, under the circumstances of the case, al 
expressly or impliedly authorised to make them, are admissions; and 
s. 21, that admissions are relevant and may be proved as against 

M. & W. 358; 55 R.R. 655. “I (u) Ruben v. Great Fingall Con- 
should be sorry to have it supposed solidated [1906] A.C. 439, affirming 
that Cornfoot v, Fowke turned upon the decision of the C.A. [1904J 2 
anything but a point of pleading”: K.B. 712. See also Whiteckurck 
Willes J., L.R. 2 Ex. 259, at p. v. Cavanagh [1902] A.C. 117. 

262, whose opinion is now univer- (v) See, for example, per Bram- 
sally followed. It is the better well B. in Swift v. Jewsbury (1874) 
opinion that the principal is also L.R. 9 Q.B. 301, at p. 315. Lord 
liable for a wrong: see Pollock on Bramwell maintained to the last that 
Torts, 14th ed., 240. a corporation could not be sued for 

(t) Grant v. Norway (1851) 10 malicious prosecution. See now 
C.B. 665, at pp. 687, 689; 84 R.R. Citizens' Life Assurance Co. V. 

760, 762. Brown, cited, supra, note (<?). 
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the person who makes them. The Contract Act is silent on the ®* 
subject ; but the'following brief statement of the English law, on which 
the provisions of the Evidence Act are evidently founded, may be 
usefully added here. , 

Statements made by an agent, though not expressly authorised, 
are admissible against the principal if they have reference to the 
business on which the agent is employed on the principal's behalf at 
the time when they are made, and are made in the ordinary course 
of that employment (w). If an agent, employed to buy goods, ac- 
knowledges the receipt of them, that acknowledgment is evidence 
against the principal that they have been duly delivered (x)> Hn 
acknowledjgment by a wife, who manages a business on behalf of 
her husband, and purchases the goods required, as to the state of 
accounts between her husband^and the persons supplying the goods, 
is evidence against the husband, and, if it is in writing and signed by 
the wife, will interrupt the operation of the Statute of Limita- 
tions (y). Where a station-master, in the ordinary course of his 
duty, made a statement to the police as to a porter having absconded, 
the statement was admitted in evidence against the company in an 
action with reference to a parcel which had been lost in transit (g). 

But it is not within the scope of an agent's implied or ostensible 
authority to make statements concerning bygone transactions; and, 
therefore, where a servant of a railway company, in answer to a 
question why he had not sent on certain cattle consigned to the 
company for carriage, said that he had forgotten them, it was held 
that this admission was not relevant against the company in an 
action for damages for the delay, because it was made a week after 
the alleged cause of action arose (a). Nor are unauthorised state- 
ments made by an agent concerning matters in regard to which he 
is not employed on the principal's behalf at the time when he makes 
them (6), or which are not made in the ordinary course of that 
employment (c), admissible in evidence against the principal, ex- 


(w) Ellis v. Thompson (1838) 3 
M. & W. 445; 49 R.R. 679. As to 
statements in bills of lading signed 
by shipmaster, see M'Lean v. Flem- 
ing (1871) L.R. 2 H.L. Sc. 128; 
Smith v. Bedouin S.N.Co . [1896] 
A. C. 70; Lishnan v. Christie 
(1887) 19 Q.B.D. 335. 

(at) Biggs v. Lawrence (1789) 3 
T.R. 454; 1 R. R. 740. And see 
British Columbia , etc., Co. v. Net- 
tkship (1868) L.R. 3 C.P. 499 (let- 
ters written by shipmaster admitted 
as evidence against the owners of 
the receipt of goods). 

, (y) Anderson v. Sanderson 
<1817) 2 Stark. 204; 19 R.R. 703. 
Cp. Meredith v. FooUner (1843) 11 


M. & W. 202; 63 R. R. 581. 

( 2 ) Kirkstall Brewery v. Furness 
Railway Co. (1874) L. R. 9 Q.B. 
468. 

(a) Great Western Ry . Co. v*. 
Willis (1865) 18 C. B. N. S. 748; 
144 R.R. 652. 

(b) Parkins v. Hawkshaw (1814) 
2 Stark. 239; 19 R. R. 711; Wilson 
v. Turner (1808) 1 Taunt 398; 9 R* 
R. 797; Fetch v. Lyon (1846) 9 O* 
B. 147; 72 R.R. 205. 

(c) Barnett v. South London 
Tramways Co. (1887) 18 Q.B.D. 
815 (representation by secretary of 
tramway company that certain 
money was due from the company) ; 
Garth v. Howard (1832) 8 Bing. 



THE-' INDIAN' CONTRACT ACT. 


630 

8 ; * 838 . $ept where the principal expressly referred the person to whom 
the statements are made to the agent for information in the partir 
cular matter ( d ). A report made by an agent to his principal for 
his information cannot be used as evidence against the principal by 
third persons (e). 

Privilege from distress of goods in hands of agent. — Where 
an agent carries on a trade or business in which the public are 
invited to, entrust their goods to him for the purpose of being sold 
Or otherwise dealt with in the course of that trade or business, 
goods entrusted to him for any such purpose are, while on his 
premises (/), or on other premises hired by him for any such pur- 
pose ( g ), absolutely privileged from distress for rent. * The rule 
does not extend to agents generally, but only to those, such as 
factors and auctioneers, who carry op a trade or business of $ pub- 
lic nature ( h ) ; nor does the privilege attach to goods which at the 
“time of the distress are on premises neither occupied nor hired by 
the agent, though they may have been sent there to be dealt with 
in the ordinary course of his trade or business (i). 

Bribery of agent. — The rights of the principal against an agent 
in respect of bribes received in the course of the agency are dealt 
with in the commentary to s. 216. In addition to what is said 
tfyete it may be mentioned that the receipt of a bribe by an agent 
justifies his immediate dismissal without notice, although the con- 
tract of agency may provide for its continuance for a specified 
time (/). 

As against the person promising or giving anything in the 
' nature of a bribe to an agent, the principal may avoid any con- 
* tract made or negotiated by the agent, or in the making of which 
the agent was in any way concerned, whether he was in fact in- 
fluenced by the bribery or not, it being conclusively presumed 


451; 34 R. R. 753; Meredith v. 
Footner (1843) 11 M. & W. 202; 
63 R.R. 581. 

. ( d ) Williams v. Innes (1808) 1 

Camp. 364; 10 R.R. 702. 

( e ) Langhorn v. Allnutt (1812) 
4 Taunt. 511; 13 R, R. 663 (letters 
from an agent to his principal con- 
cerning transactions entered into on 
his behalf) ; Re Devala Provident 
Gold Mining Co, (1883 ) 22 Ch. D. 

* 593 (statement made by the chair- 
man of a company at a meeting of 
shareholders) ; Reyner v. Pearson 

* (1812) 4 Taunt. 662; 13 R.R. 723. 

(/) Williams v. Holmes (1853) 
8 Ex. 861; 91 R. R. 802 (aue- 

* tioneer) ; Gilman v, Elton (1821) 6 

* Mdo.GR 243; 23 R.R. 567 (fac- 


tor) ; Findon v. McLaren (1845) 6 
Q.B. 891; 66 R.R. 588 (commis- 
sion agent). 

(g) Brown v. Arundell (1850) 
10 C.B. 54; 84 R.R. 457 (room 
hired by auctioneer, though hired 
only for the purpose of a particular 
sale) . 

(h) Tapling v. Weston (1883), 1 
C. & E. 99 (agent for the sale of 
the goods of two particular manu- 
facturers only) . 

(0 Lyons v. Elliott (18/6) 1 Q. 
B.D. 210 (goods sent by A. to be 
sold by auction together with R.'s 
goods on B/s premises not privi- 
leged) . 

(/) Boston Fishing Co . v. Ansfll 
(1888) 39 Ch.D. 339, 
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against the briber that he was so influenced (A). Where A., 8. 
having entered into a contract for the sale of a pair of horsed to> 

"B., subject to a certificate of soundness from B.’s agent, secretly 
offered the agent a certain sum if the horses were sold, and the 1 
agent, having accepted the offer, certified that they were sound, 
it was held that B. was not bound by the contract, whether the. 
agent was or was not influenced by the bribe (/). Nor is it neces- 
sary that the bribery should have any direct relation to the parti- 
cular transaction. A gift made in order to influence an agent 
generally in favour of the giver is sufficient to render any trans- 
actions entered into by the agent voidable against the giver at 
the principal’s option (m). * 

The principal may, if he thinks fit, affirm any Contract which, 
is voidable on the ground of bribery,' In such case, and also where* 
avoidance of the contract is impossible owing to his not having dis-, 
covered the bribery soon enough, the principal is entitled to recover, 
from the briber, as money had and received, the amount given or, 
promised as a bribe if ascertained («) ; or to sue him and the agent, 
who are liable jointly and severally, for any loss sustained by reason 
of having entered into the contract, the damages being, ascertained 
without reference to any sum which may have already been recovered; 
from the agent as money received to the principal’s use (o). 

An agent cannot maintain any action for the recovery of money 5 
promised to be given to him by way of a bribe, whether he waff 
induced by the promise to depart from his duty to the principal op 
not (/>). Such a promise, being founded on a corrupt considera- 
tion, cannot be enforced by law. 

Right of principal to follow property into hands of third 
peirsons. — Where the property of the principal is disposed of by an 
agent in a manner not expressly or ostensibly authorised (q), the 
principal is entitled, as against the agent and third person, subject 
to any enactment to the contrary (r), to recover the property, where- 
soever it may be found (s). 


(k) Shipway v. Broadwood 
[1899] 1 Q.B. 369 (in this case the 
bribery was discovered in the course 
of an action to enforce the con- 
tract); Odessa Tramways Co. v. 
Mendel (1877) 8 Ch.D. 235; Bart- 
ram v. Lloyd (1904) 90 L.T. 357. 

(l) Shipway v. Broadwood, supra. 
» (») Smith v. Sorby (1875) 3 Q. 
BJ). 552, n. 

(*) Hovenden v. MiUhoff (1900) 
83 V L.T. 41. 

* ' <o) Salford {Mayor of) v. Lever 
[1891] 1Q.B. 168; Grant v. Gold, 
etc., Syndicate [1900] 1 Q.B. 233. 


(p) Harrington v. Victoria Dock 
Co. (1878) 3 Q.B.D. 549. 

(q) As to ostensible authority, see 
s. 237 and commentary. 

(r) See, for instance, s. 178, and 
the commentary thereon, above, as 
to sales and pledges by persons in 
possession of goods or of the docu- 
ments of title thereto. 

(j) Lang v. Smyth (1831) 7 Bing. 
284; 33 R.R. 462; Farquharson v. 
King [1902] A.C, 325; Colonial 
flank v. Cady (1890) 15 App. CaS. 
267; In re European Bank (1870) 
L.R. 5 Ch, 538; Mussammat Rina 
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Personal liability of agent to repay money received to prin- 
cipal's use.— An agent is not, as a general rule, personally liable to 
repay money received by him for the use of his principal, though, 
he may not have paid it over to the principal, and the circumstances, 
are such that the person paying the money is entitled, as against the 
principal, to have it repaid (t). Where a solicitor received a deposit 
at a sale by auction as agent for the seller, and the sale was not com- 
pleted owing to the seller’s default, it was held that no action could 
be maintained against the solicitor for the return of the deposit, even 
if he had not paid it over to the seller («). 

But an agent is personally liable to repay money paid to him 
under a mistake of fact (v), unless he has paid it over to the prin- 
cipal in good faith, or dealt to his detriment with the principal in 
the belief that the payment was a valid one, before receiving notice 
of the intention of the payer to demand repayment (w). Merely 
crediting the principal in account is not sufficient to discharge the 
agent. There must be an actual change of circumstances to the 
agent’s detriment in consequence of the payment (jr). Similar 
principles apply where the money is paid in respect of a voidable 
transaction (y), or for a consideration which totally fails (z), or 
under duress (o), or in consequence of any fraud or wrong to which 
the agent is not a party (b). If the money is obtained by duress, 
or by means of any fraud or wrong, to which the agent is a party 
or privy, he is personally liable to repay it whether he has paid it 
to the principal or not (c). Payment over is no defence in the case 
of wrong-doers (d). An agent is also personally liable, notwith- 
standing that he may have paid the money over in good faith, if it 


Kaur v. Raghbir Singh (1920) 2 
Lah.L.J. 516; Karala Valley Tea 
Co. v. Lachminarayan A.I.R. 
1939 Cal. 14; 68 Cal.L.J. 94; 180 
I.C. 141. 

(1) Cary v. Webster (1731) 1 

Str. 480; Davys v. Richardson 
(1888) 21 Q.B.D. 202; Taylor v. 
Metropolitan Ry. Co. [1906] 2 K. 
B. 55. 

(«) Ellis v. Goulton [1893] 1 Q. 
B. 350, following Bamford v. Shut- 
tleworth (1840) 11 A. & E. 926 ; 52 
R.R. 542. An auctioneer receiving 
a deposit is, however, personally 
answerable, because he is in the 
position of a stakeholder: Cray v. 
Gutteridge (1827) 3 C. & P. 40; 31 
R.R. 343; Edwards v. Holding 
(1814) 5 Taunt. 815; 15 R.R. 662. 

(v) Newall v. Tomlinson (1871) 
L.R. 6 C.P. 405; Butler v, Har- 
rison (1577) Cowp. 565. 


(zv) Holland v. Russell (1863) 4 
B. & S. 14; 129 R.R. 635; Shand 
v. Grant (1863) 15 C.B.N.S. 324. 

(x) Buller v. Harrison, supra, 
note (v) ; Cox v. Prentice (1815) 3 
M. & S. 344; 16 R.R. 288. 

(>’) Holland v. Russell, supra, 
note ( w ). 

(z) Ex parte Bird (1851) 4 De 
G. & S. 273. 

(a) Owen v. Cronk [1895] 1 Q, 
B. 265. 

( b ) East India Co. v. Trittm 
(1824) 5 D. & R. 214; 27 R.R. 353. 

( c) Oates v. Hudson (1851) 6 
Ex. 346 ; 86 R.R, 326; Wakefield 
v. Newbon (1844) 6 Q.B. 276; 66 
R.R. 379; Padget v. Priest (1787) 
2T.R.97; 1 R.R. 440. 

(d) Sharland v. Mildon (1846) S 
Hare, 469; 71 R.R, 180; Ex parte 
Edwards (1884) 13 Q.B.D. 747. 
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was paid to him in regard to a contract made in his personal S. fe 
capacity (<?). 

Money received by agent from a third person by fraud. — 

Where an agent receives money from a third person by fraud, and 
pays it to his principal in his account with him, the third person is 
not entitled to recover it from the principal unless the latter knew 
or had means of knowledge that it was plaintiff’s money (/). 

*•» 

( 0 ) Gurney v, IVomerslty (1854) ally, see commentary to s. 230, ante. 

4 E. & B. 133j 99 R.R. 390; Newall (/) Morctrji JPremfi v. Mufji 
r. Tomlinson (1871) L.R. 6 C.P. Ranchhod Ved & Co. (1923) 25 
405. As to when an agent is to be Bom. L.R. 1014, 1022, 1023; 77*1 C. 
considered as contracting person- 266; A.I.R. 1924 Bom. 232. 
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CHAPTER XI. 
Of Partnership. 


This chapter of the Act, comprising ss. 239 to 266, has be$n 
repealed by the Indian Partnership Act, 1932, s. 73 and $eh. II. 

A commentary on the Indian Partnership Act has been pub- 
lished by the learned authors as a separate volume (a). 


(a) The Indian Partnership Act, published in 1934. 
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SCHEDULE. 

f Note. — This Schedule has been repealed by the Repealing and Amending 
Act, 1914.] 

Enactments Repealed. 


Statutes. 


No. and year of 
Statute. 

Title | 

Extent of Repeal. 

Stat. 29 Car. II. 
c. 3 (b). 

An Act for prevention of frauds and 
perjuries. 

Sections 1, 2, 3, 4, 
and 17. 

Stat. II & 12 Viet, 
c. 21 (c). 

To consolidate and amend the law re- 
lating to insolvent debtors in India. 

Section 42. 

Acts . 

No. and year of ActJ 

1 Title. 

f Extent of Repeal. 

Act XIII of 1840. 

An Act for the amendment of the law 
regarding factors by extending to 
the territories of the East India 
Company, in cases governed by En- 
glish law, the provisions of the 
stat. 4 Geo IV. c. 83 as altered and 
amended by the stat. 6 Geo. I V.c. 94. 

The whole. 

Act XIV of 1840. 

AnAct for rendering a written memo- 
randum necessary to the validity of 
certain promises and engagements 
by extending to the territories of 
the East India Company, in cases 
governed by English law, the provi- 
sions of the stat. 9 Geo. IV. c. 14. 

The whole. 

Act XX of 1844. 

An Act to amend the law relating to 
advances bona fide made to agents 
entrusted with goods by extending 
to the territories of the East India 
Company, in cases governed by En- 
glish law, the provisions of the stat. 
5 & 6 Viet. c. 39 as altered by this 
Act. 

The whole. 

Act XXI of 1848. 

An Act for avoiding wagers 

The whole. 

Act V of 1866(d). 

An Act to provide a summary proce- 
dure on bills of exchange, and to 
amend in certain respects the com- 
mercial law of British India. 

Sections 9 and 10. 

Act XV of 1866. 

An Act to amend the law of partner- 
ship in India. 

The whole. 

Act VIII of 1867. 

An act to amend the law relating to 
horse-racing in India. 

The whole. 


(b) Short title, "The Statute of 
Frauds.” See the Short Titles 
Act, 1896 <59 & 60 Viet. c. 14). 

(e), The Indian Insolvency Act, 
1848. 


(d) Short title, "The Policies of 
Insurance (Marine and Fite) As* 
signment Act, 1866.” See the Indian 
Short Titles Act XIV of 1897. 
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PART I. 
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Sections. 
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2. [Repealed.] 
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Words defined in Contract Act. 
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6. Preventive relief. 
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Of recovering Possession of Property. 
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. 10. Recovery of specific moveable property. 
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to person entitled to immediate possession. 
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S. E. A. 


CHAPTER II. 

Of the Specific Performance of Contracts. 

(a) Contracts which may be specifically enforced. 

Sections. 

12. Cases in which specific performance enforceable. 

13. Contract of which the subject has partially ceased to 

e?dst. 

14. ■ Specific performance of part of contract where part un- 

performed is small. 

15. Specific performance of part of contract where part 

unperformed is large. 

16. Specific performance of independent part of contract. 

17. Bar in other cases of specific performance of part of 

contract. 

18. Purchaser’s rights against vendor with imperfect title. 

19. Power to award compensation in certain cases. 

20. Liquidation of damages not a bar to specific performance. 

(b) Contracts which cannot be specifically 

enforced. 

21. Contracts not specifically enforceable. 

(c) Of the Discretion of the Court. 

22. Discretion as to decreeing specific performance. 

(d) For whom Contracts may be specifically 

enforced. 

23. Who may obtain specific performance. 

(e) For whom Contracts cannot be specifically 

enforced. 

24. Personal bars to the relief. 

25. Contracts to sell property by one who has no title, or who 

is a voluntary settler. 

(/) For whom Contracts cannot be specifically 
enforced except with a Variation. 

26. Non-enforcement except with variation. 

(g) Against whom Contracts may be specifically 

enforced. 

27. Relief against parties and persons claiming under them by 

subsequent title. 

27-A. Specific performance in case of part performance of 
contract to lease. 

(h) Against whom Contracts cannot be specifi- 

cally enforced . 

28. What parties cannot be compelled to perform. 
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Sections. 8 . 8 . 

(*) The effect of dismissing a Suit for Specific 

Performance. 

29. Bar of §uit for breach after dismissal. 

(/) Awards and Directions to execute Settle- 
ments. 

30. Application of preceding sections to awards and testa* 

mentary directions to execute settlements. . 


CHAPTER III. 

Of the Rectification of Instruments. 

31. When instrument (o) may be rectified. 

32. Presumption as to intent of parties. 

33. Principles of rectification. 

34. Specific enforcement of rectified contract. 


CHAPTER IV. 

Of the Rescission of Contracts. • 

35. When rescission may be adjudged. 

36. Rescission for mistake. 

37. Alternative prayer for rescission in suit for specific per- 

formance. 

38. Court may require party rescinding to do equity. 


CHAPTER V. 

Of the Cancellation of Instruments. 

39. When cancellation may be ordered. 

40. What instruments may be partially cancelled. 

41. Power to require party for whom instrument is cancelled 

to make compensation. 


CHAPTER VI. 

Of Declaratory Decrees. 

42. Discretion of Court as to declarations of status or right 
Bar to such declaration. 

43. Effect of declaration. 


(a) Sic. 



8.B.A. 
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CHAPTER VII. 

„ Of the Appointment of Receivers. 

Sections, 

44. Appointment of Receivers discretionary. 
Reference to Code of Civil Procedure. 


CHAPTER VIII. 

Of the Enforcement of Public Duties. 

45. Power to order public servants and others to do certain 

specific acts. 

Exemptions from such power. 

46. Application how made. 

Procedure thereon. 

Order in alternative. 

47. Peremptory order. 

48. Execution of, apd appeal from, orders. 

49. Costs. 

50. Bar to issue of mandamus. 

51. Power to frame rules. 


PART III. 

Of Preventive Relief. 


CHAPTER IX. 

Of Injunctions generally. 

52. Preventive relief how granted. 

53. Temporary injunctions. 

Perpetual injunctions. 


CHAPTER X. 

Of Perpetual Injunctions. 

54. Perpetual injunctions when granted. 

55. Mandatory injunctions. 

56. Injunction when refused. 

57. Injunction to perform negative agreement. 


SCHEDULE. 
[Enactments repealed.] 

Repealed. 



INTRODUCTORY. 


Position of Specific Relief u>i English Procedure. 

Specific relief, as a form of judicial redress, belongs S.R.A 
to the law of Procedure, and, in a body of written law 
arranged according to the natural affinities of the subject- 
matter, would find its place as a distinct Part or other divi- 
sion of the Civil Procedure Code. This has not happened 
in India because in England, some centuries ago, the 
King's ordinary Civil Courts of law had in general (a) no 
other instrument of coercion than distraint on property 
(though by a series of statutes, many of them early, im- 
prisonment was authorised in aid of the preliminary stages 
of process; hence the so-called imprisonment for debt 
which makes a large figure in English prose fiction down to 
the middle of the nineteenth century) . Payment of money 
was the only satisfaction the suitor could obtain from the 
Court of Common Pleas or other Courts which shared or 
imitated its jurisdiction, in tjhe regular course of justice. 
Therefore in many cases where money compensation, even 
if available, was not an adequate satisfaction, the King’s 
justice was in default. It is now familiar learning to all 
students of legal history that in ithe early stages of judi- 
cial institutions we constantly find the power of Courts 
to enforce decisions or even to compel the appearance of 
parties rudimentary if not wholly wanting. There is 
therefore nothing to be surprised at in the limited scope of 
common law remedies in the Middle Ages. The question 
why it was not enlarged until the latter pant of the 
nineteenth century has its interest; an interest, however, 

not material for any practical purpose in British India. 

- — 

(a) The earlier mediaeval actions judgment to give specific relief, with 
for the recovery of land were prac- the value of the goods and damages 
tically obsolete after the Restora- as an alternative, but specific deli- 
tion at latest; the action of eject- very could not be enforced. None 
merit which took their place has a of these actions, it will be observed, 
peculiar history: the action of de- was founded on contract 
tinue professed byjthe form of the 
81 
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S. R. A. The reader may take it as a/act that down to the eighteenth 
century any such proposal, at any rate coming from offi- 
cial quarters, would have been looked on with suspicion. 
Meanwhile the Chancellor, exercising the King’s reserved 
power of doing justice in an extraordinary way where the 
ordinary means failed, had undertaken to make the defect 
good. The Chancellor’s justice, in a proper case, would 
compel a man actually to perform what he had undertaken, 
not merely to pay damages for breaking his promise. Dis- 
obedience to the Chancellor’s order was contempt of the 
King, a personal offence punishable by imprisonment un- 
til the command, in theory a special royal command, was 
obeyed. Such was the sanction of all equitable jurisdic- 
tion. A very obstinate party might choose to remain in 
prison rather than execute a conveyance, and sometimes 
did. Only in quite recent times have the Courts acquired 
power to do, without any concurrence of a party in default, 
that which he ought to have done. 

Hence were derived both the strength and the weak- 
ness of Courts of Equity. They could do much that a 
Court of Common Law could not do; but they had to 
justify their action on the ground that the suitor showed 
some special cause for seeking a kind of relief which was 
originally conceived as extraordinary. This was espe- 
cially so in cases where the plaintiff had a legal right, a 
right for which the Common Law provided some remedy, 
but the Common Law was inadequate in the sense of not 
being fitted to do full justice in the case. The doctrine 
and practice of Specific Performance belong to this class 
(see more on Ch. II of the Act). 

In consulting English authorities it must be remem- 
bered that as Courts of Common Law could not give spe- 
cific relief in their ordinary civil jurisdiction till after the 
middle of the nineteenth century, so Courts of Equity had 
no power to award damages (b). Accordingly a plaintiff 
who sought specific relief might not claim damages in 
the alternative; if he failed, his only remedy was to com- 
mence an action in the appropriate common law jurisdic- 

(b) Sometimes they contrive to mance, § 1299 . 
go near it: Fry on Specific Perfor- 
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tion. “He may make what he can of it alt law” was a S, 
current phrase. Attention to this peculiarity, will often 
^xplain the practical bearing of arguments that otherwise 
might seem obscure. 

If the work were to be done afresh without regard to 
historical accidents, there would be no reason for having 
a separate Specific Relief Act at a(ll ; its contents would be 
divided between the Civil Procedure Code and the Trans- 
fer of Property Act. Such a drastic reform may well,^as 
things are, not be worth the pains, but some revision in 
detail appears desirable. For exampile, s. 57 is in conflict 
with the later English authorities, and the persistent 
though mostly futile attempts to evade the important pro- 
viso to s. 42, for the purpose of obtaining in effect the 
benefit of a substantive decree without paying the proper 
court fee for it, seem to point to a need for more explicit 
and stringent wording. 




THE 

SPECIFIC RELIEF ACT 

(ACT No. I OF. 1877.) 


\7th Febmary, 1877.] 

An Act to Define and Amend the Law relating to 
certain Kinds of Specific Relief. 

Whereas it is expedient to define and amend the law re- 
Preambie lating to certain kinds of specific relief 

' 0 ' obtainable in civii suits; It is hereby 

enacted as follows : — 

PART I. 

Preliminary. 

1 . This Act may be called the Specific Relief Act, 
Short title. 1877 (ifl) : 


S. R. 
S. 


(a) For the Statement of Objects and Reasons, see Gazette of India, 1875, 
Pt. V., p. 258; for the Report of the Select Committee, see ibid., 1876, Pt. V., 
p. 1445; for discussions in Council, see ibid., 1875, Supplement, pp. 981 and 
1025; ibid., 1876, Supplement, p. 1284, and ibid., 1877, Supplement, p. 177. 

It has been extended,, by notification under s. 5 of the Scheduled Districts 
Act, 1874 (14 of 1874), to the following Scheduled Districts, namely: — 
the Scheduled Districts of the See Gazette of India 1877, Pt I, 
Punjab. p. 562. 


the Districts of Kamrup, Naugong, 
Darrang, Sibsagar, Lakhimpur, 
Goalpara (excluding the Eastern 
Dvars), Sylhet and Cachar (ex- 
cluding the North Cachar Hills), 
the Districts of Hazaribagh, Lohar- 
daga [including the present Dis- 
trict of Palamau, separated in 
1894] and Manbhum, and Pargana 
Dhalbhum in the District of Sing- 
bhum [Lohardaga is now called 
the Ranchi District; Calcutta 
Gazette, 1899, Pt I, p. 44]. 
the Scheduled Districts of the Cen- 
tral Provinces. 


See Gazette of India, 1877, Pt. I, 

p. 662. 


See Gazette of India, 1878, Pt. II, 

p. 82. 


See Gazette of India, 1878, Pt. II. 
p. 772. 
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8s. 1-3, 


It extends to the whole of British India, except the 


Local extent. 


Scheduled Districts as defined in Act 
No. XIV of 1874 (&). 


Commencement. 


And it shall come into force on the 
first day of May 1877. 


2. [Repeal of enactments.] Rep. by the Repealing 
and Amending Act, 1891 ( XII of 1891). 

3. In this Act, unless there be something repug- 

interpretation nant in the subject or context, 
clause. 

“obligation” includes every duty enforceable by law: 
“trust” includes every species of express, implied or 
constructive fiduciary ownership: 

“trustee” includes every person holding, expressly, 
by implication or constructively, a fiduciary character: 


Illustrations. 


(a) Z. bequeaths land to A,, “not doubting that he will pay thereout 
an annuity of Rs. 1,000 to B. for his life.” A. accepts the bequest. A. 
is a trustee, within the meaning of this Act, for B., to the extent of the 
annuity. 


Sind .. See Gazette of India, 1880, Pt. I, 

p. 676. 

Coorg . . See Gazette of India, 1882, Pt. I, 

p. 217. 

Western Jalpaiguri See Gazette of India, 1882, Pt. I, 

p. 511. 

Kumaon and Garhwal aad the Tarai See Gazette of India, 1895, Pt. I, 
P&Tganas (except s. 9). p. 573. 

That portion of the Jalpaiguri Dis- See Gazette of India, 1896, Pt. I, 

trict known as the Western Dvars, p. 44. 

Ajmer and Merwara . . See Gazette of India, 1897, Pt. II, 

p. 1415. 

the Darjeeling District .. See Gazette of India, 1919, Pt. I, 

p. 152. 

S. 9 has been extended, by notification under s. 5 of the Scheduled Dis- 
triots Act, 1874 (XIV of 1874), to the Taluks of Bhadrachalam and Rakapalli 
and the Rampa Country, see Gazette of India, 1879, Pt. I, p. 630; to tracts 
in the Godavari Agency to which it had not been extended, see Ibid., 1900, 
Pt. I, p. 59, also Fort St. George Gazette, 1900, Pt. I, p. 169; and to 
Kumaon, Garhwal, the Tarai Parganas, the scheduled portion of the 
Mirzapur District, and Jaunsar Bawar, see Gazette of India, 1886, Pt. I, 
p. 452. 

S. 9 has been declared to be in force in British Baluchistan by the 
Baluchistan Laws Regulation, 1913 (II -of 1913), s. 3. 

The Act has been declared to be in force in Panth Piploda, by the Panth 
Piploda Laws Regulation, 1929 (I of 1929), s. 2, 

( b ) Scheduled Districts Act, 1874 A.O. 

{XIV of 1874), repealed by the 
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(b) A. is the legal, medical or spiritual adviser of B. By availing 
liimself of his situation as such adviser, A. gains some pecuniary advantage 
which might otherwise have accrued to B. A. is a trustee, for B., within 
the meaning of this Act, of such advantage. 

(c) A., being B/s banker, discloses for his own purpose the state of 
B/s account. A. is a trustee, within the meaning of this Act, for B., of 
the benefit gained by him by means of such disclosure. 

( d ) A., the mortgagee of certain leaseholds, renews the lease in his 
own name. A. is a trustee, within the meaning of this Act, of the Yenewed 
lease, for those interested in the original lease. 

(e) A., one of several partners, is employed to purchase goods for the 
firm. A., unknown to his co-partners, supplies them, at 'the market-price, 
with goods previously bought by himself when the price was flower, and 
thus makes a considerable profit. A. is a trustee for his co-partners within 
the meaning of this Act, of the profit so made. 

(f) A., the manager of B/s indigo factory, becomes agent for G, a 
vendor of indigo-seed, and receives, without B.’s assent, commission on the 
seed purchased from C. for the factory. A. is a trustee, within the meaning 
of this Act, for B., of the commission so received. 

(g) A. buys certain land with notice that B. has already contracted 
to buy it. A. is a trustee, within the meaning of this Act, for B., of the 
land so bought. 

(h) A. buys land from B., having notice that G is in occupation of 
the land. A. omits to make any inquiry as to the nature of C/s interest 
therein. A. is a trustee, within the meaning of this Act, for C., to the 
•extent of that interest. 

“Settlement” means any instrument (other than a 
will or codicil as defined by the Indian Succession 
Act) (c) whereby the destination or devolution of succes- 
sive interest in moveable or immoveable property is dis- 
posed of or is agreed to be disposed of : 


Words defined in 
Contract Act. 


and all words occurring in this Act, 
which are defined in the Indian Con- 
tract Act, 1872 (d), shall be deemed to 


have the meanings respectively assigned to them by that 


Act. 


8. ft. ' 

8.3. 


Obligation, etc. — If obligation and enforceable duty are to be 
synonymous, why use the longer word, which is also the less accu- 
rate? In Roman law “obligation” is confined to duties between 
definite persons; in old English law it was confined to one special 
kind of instrument ; modern scientific writers for the most part use 
it in the Roman sense. Such, however, is the definition. 

With regard to “ trust ” it will be observed that the Trusts Act 
(II of 1882) was passed some years later. In that Act the “con- 
structive trust ” of English books is called an obligation in the nature 
of a trust ; so that, as a matter of verbal definition, the expressions 
“ trust” and “ trustee ” are wider in the Specific Relief Act. From 


(c) Act X of 1865 (now Act (d) Act IX of 1872. 
XXXIX of 1925). 
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SEA, an English point of view it would be easy to criticize the language 
S. 3* of the illustrations in one or two places. But such criticism would 
not be profitable for Indian purposes. 

The illustrations are intended to explain the extent of the defini- 
tions, not to state cases necessarily falling within any section of the 
Act. Thus illustrations (e) and (f), so far as regards the legal 
result of the facts, would come under the Contract Act: see 
ss. 216, 218, and also under the Indian Partnership Act: see s. 16. 

Express, implied or constructive trust. — Trusts, according 
to English law, are either (1) express, or (2) constructive or 
implied. An express trust is one which is created by the actual 
terms of some instrument or declaration. A constructive or implied 
trust arises when property, not impressed for the time being with 
any express trust, is acquired or held by a person in circumstances 
which render it obligatory upon him to hold it for the benefit of 
some other person as beneficiary (c). The expression “ express 
trust,” “ implied trust,” and “ constructive trust ” are not used in the 
Indian Trusts Act, 1882. What are called express trusts in English 
law are called merely “ trusts ” (defined in s. 3), and are dealt with 
in ss. 4 to 79, while what are called constructive or implied trusts in 
English law are called “ obligations in the nature of trusts,” and are 
dealt with in ss. 80 to 96. The Indian Trusts Act may thus be 
divided into two parts, one dealing with the express trusts of the 
English law and the other with the constructive or implied trusts of 
that law. 

111. (a). — This is an instance of what is known in the English 
law as precatory trust. A precatory trust is one created by pre- 
catory words, such as expressions of confidence, request, or desire 
that property will or shall be applied for the benefit of certain named 
individuals. For another instance, see the Indian Trusts Act, 1882, 
s. 6, ill. (a). 

111. (b). — Compare Indian Trusts Act, 1882, s. 88. 

111. (d) . — The case of a mortgagee renewing a lease is now 
dealt with in the Transfer of Property Act, 1882, s. 64, and the 
Indian Trusts Act, 1882, s. 90. 

in. (g) . — The case of A. buying land with notice that B. has 
already contracted to buy it is now dealt with in the Indian Trusts 
Act, 1882, s. 91, and the Transfer of Property Act, 1882, s. 40. In 
such a case A. stands in the position of a trustee for B. of the land 
purchased by him, and he could not profit by the conveyance to him 
except to stand in the shoes of his vendor and receive the purchase 
money from B., on payment of which he would have to convey the 
land to B. (/). See also s. 27, clause (b), and the second illus- 
tration to clause (b), below. 

( e ) Soar v. Ashwell [1893] 2 Q. (/) Gangaram v. Laxman (1916) 
B. 390,396. 40 Bom. 498; 37 I.C, 360. 
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A. agrees to sell certain land to B., and puts him in possession 
under the agreement. B. is ready and willing to complete the pur- 
chase and take a registered conveyance from A. Before any con- 
veyance is executed, A. sues B. for possession of the land. Ac- 
cording to a Full Bench of the Madras High Court, A. is entitled 
to possession, the reason given being that under s. 54 of the 
Transfer of Property Act, 1882, an agreement for sale of immov- 
able property does not of itself create any interest in or charge on 
such property and that the provisions of the section are impe- 
rative ( g ). On the other hand, it has been held by an Full Bench of 
the Bombay High -Court ( h ), that A. is not entitled to possession. 
According to that Court s. 54 of the Transfer of Property Act 
does not exhaust the relations which flow from a contract for sale 
of immovable property according to the Indian Statute Law, and 
A. stands in a fiduciary relation to B. having regard to the provi- 
sions of s. 40 of that Act, s. 91 of the Indian Trusts Act, and s. 5 
of the Specific Relief Act read with ill. (g) thereto. Scott C.J. 
said “ Where a vendor who has contracted to sell immovable pro- 
perty and has under the contract put the prospective vendee in 
possession, sues the latter in ejectment, he repudiates, if the vendee 
is willing to complete the purchase, the fiduciary obligation arising 
out of the contract and annexed to the ownership of the property, 
and seeks to treat the vendee as a trespasser. Once it is recognised 
that the plaintiff is violating his fiduciary obligation, it is clear that 
the Court cannot grant him the relief which he seeks, for it will 
not aid him in committing a breach of trust and his suit must fail ; 
the defendant is no trespasser, but is in possession under the 
contract which the plaintiff has bound himself to carry out/' 


4 . 


Savings. 


Except where it is herein otherwise expressly 
enacted, nothing in this Act shall be 
deemed — 


(a) to give any right to relief in respect of any 
agreement which is not a contract; 

(b) to deprive any person of any right to relief 
other than specific performance, which he may 
have under any contract ; or 

(c) to affect the operation of the Indian Regis- 
tration Act (i) on documents. 

Clause (a). — The expression “ agreement M is defined in the 
Indian Contract Act, 1872, s. 2, cl (e), and “ contract ” in s. 10 
of the same Act. See the last paragraph of s. 3, above. 


0# It* 
0s. 3, 


(g) Kurri V eerareddi v. Kurri 

Bapireddi (1906) 29 Mad. 336 [F. 
B.J. 

( h ) Bapu Apaji v. Kashmath 
Sadoba (1917) 41 Bom. 438; 39 I. 

82 


C. 103 [F.B.]; Laxmanrao v. Bhag- 
wansingh (1«921) 45 Bom. 434; 60 
I.C. 581. 

(0 See now Act XVI of 1908. 
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Clause (c). — (A. executes a writing whereby he agrees to 
grant a lease of his land to B. for a period of five years. A deli- 
vers possession of the land to B. under the agreement, but the 
writing is not registered. A. sues B. for specific performance. The 
writing, not being registered, is not admissible in evidence, and A.’s 
suit must be dismissed, unless the lease was executed after the 1st 
April, 1930. See s. 27-A below. 


Specific relief how 
given. 


5 . Specific relief is given — 

(a) by taking possession of certain property and de- 

livering it to a claimant; 

(b) by ordering a party to do the very act which 

he is under an obligation to do; 

(c) by preventing a party from doing that which he 

is under an obligation not to do; 

(d) by determining and declaring the rights of par- 

ties otherwise than by an award of compensa- 
tion ; or 


(e) by appointing a receiver. 
Clause (a). — See ss. 8-11. 

Clause (b). — See ss. 12-30. 

Clause (c). — See s. 53-57. 

Clause (d). — See s. 42-43. 

Clause (e). — See s. 44. 

See notes to s. 7, below. 


©. Specific relief granted under 
Preventive relief. clause (c) of section 5 is called preven- 
tive relief (/). 

See notes to s. 7, btlow. 

r 7. Specific relief cannot be 

to^nforc" penaUaw* 1 g ran t e d for the mere purpose of enforc- 
ing a penal law. 

Note on secs. 5-7. — These sections are in the nature of abun- 
dant preliminary explanation or caution, and canrtot affect the con- 
struction of the detailed provisions which follow in their proper 
places ; the contents of the Act set out at the head are a better guide 
to those provisions. Whitley Stokes pointed out long ago that s. 5 
is really of no use. S. 7 is a negative statement of the principle 
more clearly expressed by saying that, specific relief being a civil 
remedy, the plaintiff must show some individual right to it in every 


(/) See ss. 53-57. 
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case, claiming either performance of what is due to him or repres- 
sion of wrong committed or threatened against him in particular. 

What is enforcing penal law.— To direct a magistrate to 
furnish copies of the proceedings in a case before him to the unsuc- 
cessful prosecutor does not amount to granting specific relief to 
enforce a penal l#w. Such a direction, therefore, is not against the 
provisions of this section (k). 

( k ) Bank of Bengal v, Dinomth Roy (1882) 8 Cal. 166. 



PART II. 

Of Specific Relief. 


S. R. A. 
Ss. 8, 9. 


CHAPTER I. 

Of Recovering Possession of Property. 

0 °) P ossession of Immoveable Property. 

8 . A person entitled to the possession of specific 

Recovery of Sped- immoveable property may recover it in 
fic immoveable pro- the manner prescribed by the Code of 
pcrly ‘ Civil Procedure (a). 

In the manner prescribed by the Code of Civil Procedure. 

— That is to say, by a suit for ejectment on the basis of title ( b ). 

8. If (e) any person is dispossessed without his 
c .„ . consent of immoveable property other- 

Suit by person dis- . . r r ' J 

possessed of immove- wise than in due course of law, he or any 
able property. person claiming through him may, by 

suit * * * (d), recover possession thereof, notwithstand- 
ing any other title that may be set up in such suit. 

Nothing in this section shall bar any person from 
suing to establish his title to such property and to recover 
possession thereof. 

No suit under this section shall be brought against 
[the Secretary of State, the Central Government, the 
Crown Representative or any Provincial Government] (c). 


No appeal shall lie from any order or decree passed in 
any suit instituted under this section, nor shall any review 
of any such order or decree be allowed. 


(a) Act V of 1908. 

(b) Lachman v. Shambhu Narain 
(1911) 33 All. 174, 180; 7 I.C. 495 
[F.B.J. 

(c) But see as to tenancies in the 
Punjab, the Punjab Tenancy Act, 
1887 (XVI of 1887), s. 51, Punjab 
Code, Ed. 1937, Vol. I, p. 221. As 
to the practice in cases subject to 
the Central Provinces Tenancy Act, 


see Motilal v. Nanhelal (1930) 
57 I, A. 333. 

( d ) The words “instituted within 
six months from the date of the dis- 
possession ” were repealed by the 
Repealing and Amending Act, 1891 
(XII of 1891). 

(e) The words have been substi- 
tuted for “the Government ” by the 
A.O. 
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Restitution of dispossessed holder, — This section affirms S. &, 
an important principle of substantive law. Disputed rights aire to S. 9 
be decided by due process of law and not otherwise, and existing 
peaceable possession will be protected against disturbance without 
regard to the question of its origin (/). The only way to do this . 
with effect is to restore the dispossessed holder, without prejudice 
to the ultimate rights of any adverse claimants, including the dis- 
possessor himself. Those rights, however, must be asserted in a 
court of justice and the question of title dealt with in regular 
course. Inasmuch as dispossession is commonly a notorious and 
easily proved fact, and matters of title involving legal argument 
cannot be dealt with in a suit under this section, the decision in 
such a suit is not subject to appeal. 

The distinction between summary or comparatively summary 
process for the protection of possessor and litigation for the final 
settlement of titles between contending claimants is familiar in 
English law and goes back to the Middle Ages, although there is 
now no formal difference in the procedure. It does not necessarily 
involve the doctrine, fully worked out in England only in our time, 
that possession itself has all the incidents of title as against all men 
who have not a better right. We cannot undertake to develop 
that proposition here. One of the learned authors has endeavoured 
elsewhere to state it with as little technical detail as possible (g). 

English law permits though it does not encourage a person 
who is actually entitled to the possession of immovable property 
(not one who erroneously, however honestly and plausibly, thinks 
himself entitled) and is out of possession to re-enter without breach 
of the peace if he can. This concession to self-help was inevitable 
in days when the superior courts were closed for great part of the 
year and twenty miles were counted a long day's journey. Such 
cases are not now frequent though not wholly unknown ( h ) ; we 
do not think it useful to make further reference to them here, still 
less to the peculiar and difficult questions raised on the medieval 
statutory prohibition of forcible entry. 

Possession, title and evidence. — The Act assumes the 
general rules of law concerning possession to be known; whether 
because the draftsman supposed them to be simple and obvious, or 
because he knew them to be so much otherwise that any attempt 
at definition in a short compass would be perilous, it skills not to 
inquire. The most that can be done here is to recall a few of the ele- 

(/) See Glenwood Lumber Co , v. (<7) Pollock, First Book of Juris- 
Phillips [1904] A.C. 405, 410; prudence, 6th ed, 1929, pp. 184-192. 

Yellayi Sannaya v. Sannaya Julu See Perry v. Clissofd [1907] A.C, 

A.I.R. 1940 Pat. 193; 189 I.C. 878; 73. 

Sana Mia v, Prokash Chandra A. ( h ) Lows v. Telford (1876) 1 
I.R. 1940 Cal. 464 ; 44 C. W. N. App. Ca. 414. 

895; 191 1.0803. 
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8. B* A. mentary principles which are material to be borne in mind in 
8 . % practice. 

Possession in fact is manifested by the exercise of such ex- 
clusive control as the object is capable of. It need not always be 
complete or immediate visible control ; in the case of wild uncleared 
* land payment of taxes may be sufficient evidence of possession, as. 
being the only practicable act of dominion (i), and where a con- 
tinuous parcel of land is held under one and the same claim of 
title, acts of control or enjoyment done in one part of it are rele- 
vant to show possession of the whole (/). 

The Common Law generally attributes possession in law to 
the person exercising control in fact on his own account, whether 
for a greater or a lesser interest, provided that the control is in- 
tended to be exclusive (&). The only practical exception is where 
the custodian is acting merely on behalf of a person whose orders 
he is bound to obey. Such a custodian is called a servant or bailiff 
in law, whether answering or not answering that description in 
popular language. This is hardly a real exception. 

It is a rare but possible case that possession is in dispute 
between claimants of whom neither can be said to possess in fact; 
in such case it is a very ancient rule that possession follows title, 
that is, the law attributes possession to the claimant whose title is 
the better. This applies to both immovable and movable 
property (/). 

Limitation. — A suit under this section should be brought within 
six months from the date when the dispossession occurs (Limi- 
tation Act, 1908, Art. 3) (m). 

Object of the section. — This section corresponds with s. 15 of 
the Indian Limitation Act XIV of 1859 (n). The object is to 


(*) Kirby v. Cowderoy [1912] A. 
C. 599. 

(/) The classical authority is 
Parke B.’s judgment in Jones v. 
Williams (1837) 2 M. & W. 326; 
46 R.R. 611, approved, Lord Advo- 
cate v. Blantyre (1879) 4 App. Ca. 
770, 791. On salvor’s possession of 
a sunken wreck, The Tubantia 
[1924] P. 78. 

(k) Otherwise in Roman law; 
therefore comparison of the Com- 
mon Law with Roman or Roma- 
nised learning should be undertaken 
only by first-ffand students of the 
Roman authorities, and even by them 
with special caution. 

(/) Ramsay v. Margrett [18941 2 
Q.B. 18,27. 


(m) A defendant who has been 
added as a party on his own appIL 
cation cannot afterwards resist a 
decree on the ground that he was so 
added more than six months after 
the alleged dispossession: Bhaudin 
v. Ibrahim (1928) 30 B.L.R. 1405; 
112 IX. 786; A.I.R. 1928 Bom. 
526. A suit barred under this sec- 
tion does not necessarily affect the 
plaintiffs title and he may still bring 
a proper suit for the establishment 
of his title: Abdul Aziz v. Sk. 
Amir A.I.R. 1941 Nag. 130; 193 
I.C. 805. 

(n) As to cases decided under 
that section, see Broughton’s Code 
of Civil Procedure, 1859, pp. 572- 
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discourage people from taking the law into their own hands, how- 8/ It. r 
ever good their title may be (o). The section was enacted to 8.9* 
prevent persons ousting a man from possession except by process of 
law. It provides a summary and speedy remfedy through a medium 
of the Civil Court for the restoration of possession to a party dis- 
possessed by another, leaving them to fight out the question of their 
respective titles if they are so advised (p) ; the remedy, indepen- 
dent of the Act, of a suit founded on a claim of possessory title 
is not excluded ( q ), 

Scope of the section. — Section 8 of the Act provides that a 
person entitled to the possession of specific immovable property may 
recover it in the manner prescribed by the Code of Civil Proce- 
dure, that is to say, by a suit for ejectment on the basis of title . 

S. 9 gives a summary remedy to a person who has without his 
consent been dispossessed of immovable property otherwise than 
in due course of law, for recovery of possession without establishing 
title , provided that his suit is brought within six months of the date 
of dispossession. The second paragraph of the section provides 
that the person against whom a decree may be passed under the 
first paragraph may, notwithstanding such decree, sue to establish 
his title and to recover possession (r). The two sections give al- 
ternative and distinct remedies. If a suit is brought under s. 9 
for recovery of possession, no question of title can be raised or 
determined in that suit or in working out the judgment (,$*). The 
object of the section is clearly to discourage forcible dispossession 
and to enable the person dispossessed to recover possession by 
merely proving previous possession and wrongful dispossession with- 
out proving title, but that is not his only remedy. He may, if he 
so chooses, bring a suit for possession on the basis of his title (t). 

But if he does so he cannot change his ground and ask for judg- 
ment under this section, which does not apply to such a suit (w). 

Failure to prove title in a suit for possession based on 
title. — Accordingly when a plaintiff sues for possession on the basis 


(o) Krishnarav v . Vasudev (1884) 
8 Bom. 371, 375; Rudrappa v. A T ar- 
singrao (1905) 29 Bom. 213. 

(p) Wah Ahmed v. Ajudhia 
Kandu (1891) 13 All. 537, 558, 562. 
An unsuccessful defendant’s remedy 
is a suit for declaration of his title: 
Badri Das v. Mst. Dhanni A.I.R. 
1934 All. 541; 150 I.C. 738. 

( q ) Ram Dayal v. Saraswati 
(1926) 49 All. 191; 99 I.C. 568. 

(r) Dismissal of a suit under this 
section does not of itself raise any 
presumption that the defendant was 
in fact in possession: Iragala Ko - 
tayya v. Uddanti Subbayya A.I.R. 


1929 Mad. 784; 120 LC. 384. 

(s) Where the defendant reaps 
crops after decree for possession he 
may not set up title as a defence to 
a suit for the value of the crops : 
Munna Singh v. Austin Singh 
(1919) 41 All. 108; 48 I.C. 492. 

(0 Lachmcm v. Shambhu Narain 
(1911) 33 All. 174, 180; 7 I.C. 495 
[F.B.]; Halim Yasin v. Mustakim 
Alaf A.I.R. 1942 Pesh. 8. 

(u) Ganesh Rat v. Bhushi Rai 
(1924) 46 All. 903 ; 82 I.C, 324, and 
cases referred to in next par. ; 
Ganesh v. Dasso A.I.R. 1927 All. 
669 ; 25 All.L.J. 857; 103 LC. 428. 
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S. B. A. of title and fails to establish title, he is not entitled to a decree for 
8 . 9 * possession under the first paragraph of this section even if he can 
prove possession within six months anterior to his dis- 
possession ( v ). Where a suit which is really based upon title is 
dealt with by the Court of first instance as a suit under this section, 
and an appeal is preferred from the decree, the appellate Court 
should send the suit back to the Court of first instance to be dealt 
With as a suit based upon title (w). 

Who may sue under this section. — It is only a person who 
has had “ juridical ” possession that may sue under this section. 
Therefore, a trespasser who has been dispossessed is not entitled 
to sue under this section (x). For the same reason a person claim- 
ing that he was in possession “ as representing his father and his 
uncle ” cannot sue under this section ( y ). Though a tenant may 
hold over after the expiry of the period of tenancy, his possession is 
still juridical, and he is entitled to sue his landlord for possession 
under this section, if forcibly dispossessed by him (z). When a 
tenant is dispossessed by a third person, he is the proper party 
to sue under this section (a). But if the tenancy has terminated 
after the date of dispossession, the landlord may sue under this 
section ( b ) ; likewise if the tenant will not sue, the landlord may 
sue and join the tenant as a defendant (c). * 

Who may be sued under this section. — A., alleging that B. 
and C. dispossessed him of certain land, sues them for possession 
under this section. B. alleges that the land belongs to D. and that 
he is D.’s manager. C. alleges that he is the lessee of the land 
under D. The suit is properly brought against B. and C., they being 
the persons who, A. alleges, dispossessed him. D. is not a neces- 
sary party to the suit ( d ). 


( v ) Lachman v. Shambhu Narain 

(1911) 33 All. 174; 7 I.C. 
Ramasami v, Paraman (1902) 25 

Mad. 448. 

(w) Narain Das v. bid Singh 
(1918) 40 All. 637 ; 46 I.C. 925. 

(jr) Amiruddin v. Mahamad 
(1891) 15 Bom. 685. But see 

Tamizuddin v, Ashrub Alt (1 Q 04) 
31 Cal. 647, at p. 656. 

( y ) Nrilto Lall v, Rajet'dro 
Narain Deb (1895 ) 22 Cal. 562. 

(a) Rudrappa v. Narsingrao 
(1905) 29 Bom. 213. 

(a) Virjivandas v. Mahomed Alt 
Khan (1881) 5 Bom. 268, 211-12. 
There is no real authority to the 
contrary: Veeraswami Mudali v. 
V& nkatachala Mudali A.I.R, 1926 


Mad. 18; 92 I.C. 20; 50 Mad.LJ. 
102. A suit by a landlord in which 
tenants in possession have not joined 
is not maintainable: Rammiendra y. 
Basavayya A.I.R. 1934 Mad. 558: 
151 I.C. 878. 

(b) Jagannatha v. Rama Raysr 
(1905) 28 Mad. 238. 

(c) Ratatilal Ghclabhai v. Amar* 
sing Rupsan (1929) 53 Bom. 773; 
122 I.C. 54. A person who was in 
joint possession may, on disposses- 
sion sue to be restored to joint 
possession: Ballabh Das v. Ganr 
Das (1940) AH. 225; 189 I.C. 92; 
A.I.R. 1940 AH. 261. 

(d) Virjivandas j. Mahomed AH 
Khan (1881) 5 Bom. 208, 214, 21 7. 
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** Dispossessed.” — The mere cutting of a couple of bundles of 
' grass does not necessarily amount to dispossession within the mean- 
ing of this section (<*), nor can A, be said to be dispossessed by B., 
if B, prevails upon A/s tenants not to pay the rent to A., and re- 
* ceives the rent himself (/). 

Immovable property, — There is a conflict of decisions as to 
whether the expression “ immovable property ” in this section in- 
cludes incorporeal rights, e.g., a right to fish in a khal the soil of 
which does not belong to the person claiming the right. The High 
Courts of Bombay ( g ) and Madras ( h ) have held that it does. On 
the other hand, it has been held by a Full Bench of the Calcutta High 
Court that it does not (i). According to the latter Court the ex- 
pression “ immovable property ” in this section refers only to such 
properties of which physical possession can be given as contem- 
plated by s. 5, cl. (a) of this Act. 

“ Otherwise than in due course of law.” — A person is said 
«to be dispossessed “ otherwise than in due course of law ” if he is 
dispossessed by another acting of his own authority and without 
the intervention of a Com#of law. The words u due course of 
law ” are not merely equivalent to the word “ legally,” for a thing 
which is perfectly legal may * still be by no means a thing done 
“ in due course of law.” The expression “ due course of law ” 
means the regular, normal process and effect of the law operating 
on a matter which has been laid before it for adjudication. Tfius 
though a landlord is entitled to, possession of his land from his 
tenant after the expiry of the period of tenancy, yet if the tenant 
holds over, he may not dispossess him of his own authority . If 
he does so, it is competent to the tenant to sue the landlord for 
possession under this section (/). 

“ Notwithstanding any other title that may be set up in such 
suit.” — If the suit is brought within the prescribed period, that is, 
within sixnnonths from the date of dispossession, even the rightful 


(e) Virjivandas v. Mahomed AH 
Khan (1887) 5 Bom. 206, 221; nor, 
it would seem, for any purpose. 

(/) Jartni Mohtm v. Ganga Pra- 
sad (1887) 14 Cal. 649. 

(g) Bhundal v. Pandol (1888) 12 
Bom. 221 (right of fishery) $ Man * 
galdas v. Jewanram (1899) 23 Bom. 
673 (right of way). 

(h) Krishna v. Akilanda (1890) 
13 Mad. 54 (right of ferry), 

(*) Fadu Jhala v. Gour Mohun 
Jhala (1892) 19 Cal. 544 [F.B.] ; 
Natabar v. Kubk (1891) 18 Cal. 
80 (right of fishery) j Fmlur Rah* 
man v, Krishna Prasad (1902) 29 
83 


Cal. 614 (hat, possession whereof is 
held by collecting tolls or rents). 

(/) Rudrappa v. Narsingrao 
(1905) 29 Bom. 213; fogendra 

Chandra v. Birendra Lai A, I. R, 
1935 Cal. 454; 39 C.W.N. 394; 156 
I.C. 924; Mst Raj want a v. Maka- 
bir Rat (1931) 53 All. 414; 129 l.C. 
559; A.I.R. 1931 All, 205, Dis- 
possession under a decree of a 
revenue Court or in execution of a 
decree in course of law: 53 All. 414 
(Supra ) ; Murlidhar v, Jamti Pro* 
sad A.I.R, (1932) All. 703; 1932 
AJ1.L.J. 812; 139 I.C, 366. 


S.B, - 
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owner is precluded from showing his title to the land (k). It i» 
9 , 9 . not a defence to a suit under this section — 

(i) by a mortgagee against the mortgagor, that the mortgage 

and possession under it were obtained by the mortgagee 
by fraud ( l ). 

(ii) by a tenant against the landlord that the tenant was hold- 

ing oyer at the date of dispossession (tn). 

Order under Criminal Procedure Code, s. 145. — In pro- 
ceedings instituted under s. 145 of the Criminal Procedure Code 
it is found by the Criminal Court that B. and not A. was in pos- 
session of certain land, and an order is made under that section de- 
claring B. to be entitled to retain possession thereof until evicted 
therefrom in due course of law. The order is no bar to a suit by 
A. against B. for possession under the present section. It is a 
mistake to suppose that after such an order A.’s only remedy is to 
institute a suit to have his title declared and possession given to 
him (»). 

Limits of decree under this section. — A decree under this 
section should be confined to directing delivery of possession to the 
plaintiff. The Court has no power under this section to direct the 
defendant to pay to the plaintiff the tost of removing huts and fill- 
ing up of excavations (o), nor to award mesne profits (/>). 

Suit brought more than six months after dispossession. — 

If a suit is brought under this section within six months from 'the 
date of dispossession, alt that the plaintiff has to prove to entitle him 
to a decree is previous possession ; he has neither to allege nor prove 
title. If the suit is not brought until after six months from the 
date of dispossession, the plaintiff cannot recover on the strength 
merely of his previous possession ; he can recover only if lie proves 
his title to the land ( q ). But what if the suit is one for possession 
against a trespasser, that is, one who has no title to the land? Is it 
necessary in such a case for the plaintiff to succeed thaHie should 

(k) Enaetoollah v. Kishen Soon- U Shwe So (1928) 6 Ran, 667; 114 

dor (1867) 8 W.R, 386, 389; Ismail I.C. 543; A.I.R. 1929 Ran. 21. 
Ariff v. Mahomed Ghous (1893) 20 (o) Tilak Chandra v. Fatik 

Cal. 834, 842-843; L.R. 20 I.A. 99, Chandra (1898) 25 Cal. 803. 

106-107; Rajai Singh v. Suraj Bali (p) Ma Ngwe Bwin v. Maung 
A.I.R. 1942 Oudh 179. Po Maung (1927) 5 Ran. 123; 101 

(l) Sayaji v. Ramji (1881) 5 I.C. 630; A.I.R. 1927 Ran. 142. 

Bom. 446. Court cannot direct removal of 

(m) Rudrappa v. Narsingrao structures erected by defendant: 
(1905) 29 Bom. 213. If a suit be Sona Mia v. Prokash Chandra A.I. 
barred by the provisions of Tenancy R. 1940 Cal. 464; 44 C.W.N. 895; 

• Act, s. 9 would not be available to 191 I.C. 803. 

the plaintiff; Khusnud Husain v. (q) Wise v. Ameermnissa (1880) 
Janki Prasad (1931) 53 All. 532; A. L.R. 7 I.A. 73, 80-81. Cp. Mashat 
I.R. 1931 All. 663; 132 I.C. 801. Singh v. Ahmad Husain (1927) 50 

00 Jieala v. Ganga Prasad AH, 86; 103 I.C. 363; A.I.R. 1927 
;(1908) 30 All. 331; U. Kyaw Lu v. All. 534. 
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prove his title, or is it sufficient if He proves his previous possession? 8.JR, 
On this point there is a conflict of decisions between the High S, 
Courts of Bombay, Allahabad, and Madras on the one hand, and 
the High Court of Calcutta on the other hand. According to the 
Bombay ( r ), Allahabad (s), and Madras (t) High Courts, tke 
plaintiff is entitled to succeed if he proves his previous possession} 
it is not necessary for him either to allege or prove his title. Ac- 
cording to the Calcutta decisions, the plaintiff is not entitled to suc- 
ceed if he merely proves his previous possession: for the plaintiff 
to succeed he should allege and prove his title, at the least possessory 
title, i.e., possession for twelve yars (u). The distinction between 
the two conflicting views may be explained by an illustration: A., 
alleging that he had been in quiet and undisturbed possession of 
certain land for eleven years and six months and that he was for- 
cibly ousted from possession by B., who never had any title to the 
land at all, sues B., 8 months after the date of dispossession for 
possession. A. has no title to the land at all, but it is proved that 
he had been in possession as alleged. B. also has no title of any 
kind to the land (v). Is A. entitled to a decree? According to the 
Bombay, Allahabad and Madras decisions, he is. These Courts 
proceed upon the principle of English Law, also recognised in 
India (w), that possession is a good title against all but the true 
owner and entitles the possessor to maintain ejectment against any 
other person than such owner who dispossesses, and they hold 
that this principle is not in any way affected by the provisions of 
the present section. According to the Calcutta High Court, A.’s 
possession being for a period less than 12 years, he is not entitled 
to possession, though B. has no title. According to' that Court, the 
only case in which a plaintiff having no title can succeed against 
a trespasser on the strength of his previous title is that provided 
for by the present section, and that unless the suit is brought within 
6 months from the date of dispossession, he is not entitled to any 
relief. It is submitted that fhe correct view is the one taken by 
the Bombay, Allahabad, and Madras High Courts in accordance 
with English doctrine as now settled, and that the present section 
cannot be held to take away any remedy available to a party on the 
strength of his previous possession. 


(r) Krishnarav v. Vasudev 
(1884) 8 Bom. 371. 

(r) Walt Ahmed v. Ajudhia 
Kmdu (1891) 13 All. 537; Umrao 
Singh v. Ramji Das (1914) 36 All. 
51; 211, C. 622. 

(0 Narayan Row v. Dharmachar 
(1903) 26 Mad. 514. 

. (u) Nisa Chand v. Kanechiram 
(1899) 26 Cal. 579; Debt Churn v. 
Issue Chunder (1882) 9 Cal. 39; 
Erlcusa H ossein v. Bony Mistry 


(1882) 9 Cal. 130; Purmeshar v. 
Brijo Loll (1890) 17 Cal. 256. 

(v) See (1891) 13 All. 537, 539, 
and Limitation Act, Art. M2, 

(w) Pemraj v. Naraym (1882) 6 
Bom. 215, 223; Sundar v. Parbati 
(1889) 12 All. 51, 56; L.R. 16 I. A. 
186, 193; Ismail Ariff v. Mahomed 
Ghous (1893) 20 Cal. 834, 842-843; 
L.R. 20 I. A. 99, 106, 107; Mst. 
Mahan v. Mohan Singh, AJ.R. 1935 
Lah. 547; 158 I.C. 261. 



8. ». A, 
88.9,10. 
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Non-occupancy raiyat. — A non-occupancy raiyat, who has 
heen dispossessed from his holding, may bring a possessory action 
under this section within 6 months from the date of dispossession, or 
he may bring an action upon title, in which case the suit may be 
brdught either within 6 or 12 years as provided for in art. 120 of 
art. 142 of the Limitation Act It is a mistake to suppose that he 
has no right or title to his land, and that the only remedy open to 
him is that provided by the present section. He has a title to the 
land, his title being that of a tenant of the land ( x ) . 

Appeal. — The term " suit ” in this section includes a proceed- 
ing in execution of a decree passed in a suit under this section; no 
appeal therefore lies from an order made in execution proceed- 
ings ( y ). 

(b) Possession of Moveable Property. 
tO. A person entitled to the possession of specific 

Recovery of sped- raoveabIe property may recover the 
fic moveable pro- same in the manner prescribed by the 
perty ' Code of Civil Procedure. 

Explanation 1. — A trustee may sue under this sec- 
tion for the possession of property to the beneficial interest 
in which the person for whom he is trustee is entitled. 

Explanation 2. — A special or temporary right to the 
present possession of property is sufficient to support a 
suit under this section. 


Illustrations. 

(a) A. bequeaths land to B. for his life, with remainder to C, A. 
dies. B. enters on the land, but C., without B.’s consent, obtains posses- 
sion of the title-deeds. B, may recover them from C. ‘[Common learning in 
England.] 

(b) A. pledges certain jewels to B. to secure a loan. B. disposes of 
them before he is entitled to do so. A., without having paid or tendered 
the amount of the loan, sues B. for possession of the jewels. The suit 
Should be dismissed, as A. is not entitled to their possession, whatever right 
he may have to secure their safe custody. [See Donald v. Suckling (1866) 
L.R. 1 Q.B. 585.] 

(c) A. receives a letter addressed to him by B. B. gets back the 
letter without A.*s consent. A. has such a property therein as entitles him 
to recover it from B. ,[ Oliver v. Oliver (1861) 11 C.B.N.S, 139; 132 
R.R. 505.] 

(d) A. deposits books and papers for safe custody with B. B. loses 
them and C. finds them, but refuses to deliver them to B. when dcn&nded. 
B, may recover them from C., subject to C.’s right, if any, under Section 168 
of the Indian Contract Act, 1872. 


(x) Tamizuddin v. A shrub (1904) (y) Kami Lai v. Jatindra Nath 

31 Cal. 647 [F.B.J, <191g) 45 Cal. 519; 42 I.C. 71L 
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(e) A,, a warehouse-keeper, is charged with the delivery of certain 0. ft* 
goods to Z., which B. takes out of A.'s possession. A. may sne B. for fl|, 10, 
the goods. 

Illustrations to the section.— It will be observed that the 
foregoing illustrations are illustrations in the strictest sense, exam- 
ples of the various cases to which the procedure can be applied. So 
far as they state or involve propositions of substantive law those 
propositions have no special connection with the Act. * 

As to ills, (d) and (e), see Contract Act, 1872, s.. 180, above. 

Recovery of specific movable property. — Ss. 10 and 11 em- 
body the English rules as to detinue. An action in detinue Would 
only lie for some specific article of movable property Capable of be- 
ing recovered in specie and of being seized and delivered up to 
the winning party (s). 

1 1 , Any person having the possession or control 
of particular article of moveable pro- 

in^possessionf noPas P ert T> of which he « not the owner, 
owner, to deliver to may be compelled specifically to deliver 

mediate possession. it to the person entitled to its imme- 
diate possession, in any of the follow- 
ing cases: — 

(a) when the thing claimed is held by the defend- 

ant as the agent or trustee of the claimant; 

(b) when compensation in money would not afford 

the claimant adequate relief for the loss of 
the thing claimed; 

(c) when it would be extremely difficult to ascer- 

tain the actual damage caused by its loss; 

(d) when the possession of the thing claimed has 

been wrongfully transferred from the claim- 
ant. 

Illustrations — 
of clause (a) — 

A., proceeding to Europe, leaves his furniture in charge of B* as his 
agent during his absence. B., without A/s authority, pledges the furniture 
to C, and C M knowing that B. had no right to pledge the furniture (a), 
advertises it for sale. C. may be compelled to deliver the furniture to A., 
for he holds it as A/s trustee. 


O) Fadu Jhala v, jGour Mohan (a) If C. were acting in good 
Jkata (1892) 19 Cal. 544, 566, 571; faith he would be protected by s. 
Murugesa v. /atharam (1899) 22 178 of the Contract Act* 

Mad* 478, 480* 
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H B* A? [Here It is not material whether the furniture has, * any peculiar or 
* 3 , 1L intrinsic value' or not: Wood v. Rowcliffe (1844) 3 Hare 304; (1847) 2 
Ph. 383 ; 64 R.R. 303.1 

of clause (b)— 

Z. has got possession of an idol belonging to A/s family, and of which 
A. is the proper custodian. Z. may be compelled to deliver the idol to A. 

[Cp. Fry on Specific Performance, §§ 79-82.] 
i of clause (c) — 

A. is entitled to a picture by a dead painter and a pair of rare China 
vases. B. has possession of them. The articles are of too special a 
character to bear an ascertainable market-value. B. may be compelled to 
deliver them to A. 

{The China vases are derived from Falcke v. Gray (1859) 4 Drew 651; 
)13 R.R. 493. Whether the painter is alive or dead seems immaterial.] 


Restitution of chattels. — It is hard to see on principle why the 
right should be confined to special categories. The framers of the 
Act seem to have forgotten that the Indian Courts are not merely 
Courts of English equitable jurisdiction. In England a person en- 
titled to the immediate possession of a specific chattel was in prin- 
ciple entitled to recover it by an action of detinue. The writ in 
that action demanded specific delivery. But owing to the defective 
procedure for the execution of common-law judgments, this could 
not in practice be enforced. Then a court of equity, when applied 
to far relief, had to be satisfied that the remedy in damages to the 
value of the goods, which alone was available for the plaintiff at 
common law, would not be adequate, or that some specially equi- 
table right of the plaintiff's, under a trust for example, was in- 
volved. Under a more logically developed system the burden would 
be on the defendant to show cause why it should not be just and 
equitable to award specific restitution. 

Possession. — A plaintiff is not entitled to a decree under this 
section unless he alleges and proves that the defendant is in 
possession ( b ). % 

Execution. — As to the execution of a decree for specific mov- 
able property, see the Code of Civil Procedure, 1908, O. 21, r. 31. 


(b) Venkatasubba Rao v. The l t 10-11; 39 I.C. 840 {F3.J, 
Asiatic S. N. Co. (1916) 39 Mad. 



CHAPTER II. 

i 

Of the Specific Performance of Contracts. 

Introduction to Chapter II. — The jurisdiction of the English S. S. 
Court of Chancery to decree specific performance of contracts was Oh, ) 
founded, as wejiave already said, on the want of an adequate re- 
medy at law. If the conception of equitable remedies had been 
maintained with logical strictness, the Court would have held itself 
bound to examine each individual case with an open mind before 
deciding whether an extraordinary remedy was called for. But 
after the Court of Chancery was recognised as a regular and ordi- 
nary Court it was impossible to affect such an attitude, and it be- 
came the settled rule that in certain classes of cases the nature of 
the case itself was ground enough for the Court's interference. 

Presumption as to contracts to convey land. — Accordingly 
we find that a contract for the sale or letting of land is presumed 
to be a fit subject-matter for the exercise of 'the jurisdiction we are 
now "considering. It is said indeed that the remedy of specific per- 
formance is discretionary: the residual amount of truth in this at 
the present day is that the plaintiff must show himself actively wil- 
ling to perform his part of the contract, and that some defences are 
admissible which are not or under the older practice were not ad- 
mitted in an action at common law for damages (a). None the 
less the broad result, in the modem doctrine of courts of equity, 
is that specific performance is a normal remedy in suits on con- 
tracts for the sale or letting of land, but is awarded on contracts 
of other species only when exceptional circumstances make it pro- 
per to do so. One reason why this doctrine does not in general 
extend to a sale of goods is that regularly a complete contract for 
the sale of ascertained goods transfers the property at once to 
the buyer, who thereupon has all the ordinary legal rights and re- 
medies of an owner: see ss. 19, 20 of the Sale of Goods Act, 1930. 

Another and more extensive one is that where the goods are of a 
kind purchasable in the market, whether the contract is for specific 
goods .or not, compensation in money is an adequate remedy; the 
successful plaintiff can, if he chooses? employ the damages award- 
ed to him in buying goods equivalent to those contracted for. 

Further, it was held that if the vendor .of property was com- 
pellable in a Court of Equity to perform his contract, he must also 
he entitled to come to the Court, though merely seeking payment 
o| his purchase-money ; this was commonly accounted for as be- 


.(<*) Cp; Pollock, Law of Fraud in British India, 1894, pp. 124-128. 
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S.B. A. mg required by the principle of “ mutuality ” “ in order to give 
Oh. XX. a right corresponding with that which is given to a purchaser ” (f»). 

Treatment of the subject in English books. — The literature 
of specific performance has been swelled, in England, with much 
matter that really belongs to the general law of contract ; the reason 
being that Courts of Equity were little concerned, at least until very 
recent times, with matters of current commercial business, and 
equity practitioners regarded only those species of contracts which 
usually occurred in dealings with land and with trust estates. 
Instead, therefore, of assuming as a matter of course that there were 
general and known conditions for the validity of any contract, and 
a plaintiff claiming specific performance must first show that those 
elementary conditions were satisfied, they expected the text-writer 
who provided for their particular convenience to explain all that 
a plaintiff in a specific performance suit had to prove, as if there 
were no other kinds of contracts in the world. Part III of Sir 
Edward Fiy’s classical treatise is entitled “ Defences to the 
Action ” and covers nearly 400 pages. It may be said without 
much hesitation that from two-thirds to three-quarters of its con- 
tents are concerned merely with the general law of contracts as 
understood in courts of equity. One may add that many rules and 
principles which were supposed to be mysteries of equity have 
now turned out to be very good common law. But, as Sir Ed- 
ward Fry said in the preface of his first edition more than eighty 
years ago, the text-writer had to consider what a lawyer — that is, 
a practising lawyer in the old Court of Chancery— would expect 
to find in his book. 

Treatment in British Indian Law. — In India we are free 
from these anomalies. The substantive rules determining the existence 
of a valid contract are laid down in the Contract Act, and explained 
and further illustrated in their places in the foregoing commen- 
tary; it will therefore be sufficient to refer to the appropriate sec- 
tions of the Contract Act, so far as convenient, for matters which 
are presumed by the rules more particularly relating to specific 
performance, but are not part of them. One could wish, however, 
that the Specific Relief Act had not in many places adopted the 
language of old-fashioned English books. 

Moreover the doctrine of the English Courts relating strictly 
to the remedy of specific performance has been purposely simplified 
in India, and further (though not yet enough) lightened by the 
suppression of technical subtleties and difficulties created partly by 
the Statute of Frauds and partly by the artificial methods of rea- 
soning to which the Court of Chancery resorted to defend or en- 
large its jurisdiction. A certain number of Indian practising law- 

(b) See Lord Craaworth in Webb Rly.-do, (1852) 1 D.M. & G. at 
y. Direct London A Portsmouth p, 528; 91 R.R. at p. 157, 
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yers have had to read of these technicalities in English hooks (c) ; g, g, 
the best thing they c&n do is to forget them as thoroughly as pos- g. 1 

r sible for Indian purposes. The Privy Council has, it is true, in- 
terpreted the sections of the Specific Relief Act, both as to substan- 
tive law and practice, in the light of the principles recognized! 
by the English Courts; but where there is an express divergence, 
then the Act will be strictly adhered to, whatever be the English 
law (d). 


(a) Contracts itihich may be specifically enforced (f). 

1 2 . Except as otherwise provided in this Chapter 
Cases in ™bich specific performance of any con- 
tract may in the discretion of the Court 
be enforced — 


in which 
specific performance 
enforceable. 


(a) when the act agreed to be done is in the per- 

formance, wholly or partly, of a trust; 

(b) when there exists no standard for ascertain- 

ing the actual damage caused by the non- 
performance of the act agreed to be done; 

(c) when the act agreed to be done is such that 

pecuniary compensation for its non-perfor- 
mance would not afford adequate relief; or 

(d) when it is probable that pecuniary compensa- 

tion cannot be got for the non-performance 
of the act agreed to be done. 

Explanation . — Unless and until the contrary is proved, 
the Court shall presume that the breach of a contract to 
transfer immoveable property cannot be adequately reliev- 
ed by compensation in money (/), and that the breach of 
a contract to transfer moveable property can be thus re- 
lieved. 


(c) A concise and rational view 
of the English doctrine in its Eng- 
lish form may be found in F. W. 
bjaitland. Equity and the Forms of 
Action, Camb < 1920, Lect. 19, 

(tf) Ardeshir Manna v. Flora 
Sasson (1928) 55 I. A, 360 ; 52 Bom. 
597; 111 I,C. 413;*A.I.R. 1928 P. 
C, 208 ; Akskayalingam v. Avayam - 
Mammal (1932) 56 Mad. 796; 144 
IX. 621; A.I.R, 1933 Mad. 386. 

(e) There is nothing here or in 
8. 21 to take away existing jurisdic- 
tion, that of a Small Cause 
Court, to order payment of a sum 
64 


due under an award (really not 
specific performance at all) ; Maung 
Ni v. M aung Aung Ba (1926) 4 
Rang. 227; 97 IX. 1032; A.I.R* 
1926 Rang. 198. One would have 
thought this too elementary io be 
disputed even by a Burmese pleader. 

(/) But where there is evidence 
that money compensation would be 
adequate, and the fact is so found* 
specific performance cannot be de- 
creed: Ramji v. Rao KisharesmgH, 
L.R, 56 I. A. 280 ; 57 Cal, 509; U7 
IX. 1; A.I.R. 192? P.C. 190. 
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& B« 4 . Illustrations— 

of clause (a) — 

A, holds certain stock in trust for B. A. wrongfully disposes of the 
stock. The law creates an obligation on A. to restore the same quantity 
of stock to B., and B. may enforce specific performance of this 
obligation (g). 

of clause (b) — 

A. agrees to buy, and B. agrees to sell, a picture by a dead painter and 
two rare China vases. A. may compel B. specifically to perform this con- 
tract, for there is no standard for ascertaining the actual damage which 
would be caused by its non-performance. 

'[The China vases are suggested by Falcke v. Gray (1859) 4 Drew. 
651; 113 R.R. 493.] 

of clause ( c ) — 

A. contracts with B. to sell him a house for Rs. 1,000. B, is entitled 
to a decree directing A. to convey the house to him, he paying the purchase- 
money. 

In consideration of being released from certain obligations imposed on 
it by its Act of Incorporation, a railway company contract with Z. to make 
an archway through their railway to connect lands of Z. severed by the 
railway, to construct a road between certain specified points, to pay a 
certain annual sum towards the maintenance of this road, and also to con- 
struct a siding and a wharf as specified in the contract. Z. is entitled to 
have this contract specifically enforced, for his interest in its performance 
cannot be adequately compensated for by money; and the Court may 
appoint a proper person to superintend the construction of the archway, 
road, siding and wharf. 

[See St over v. G. W. R . Co. (1842) 2 Y. & C.CC. 48; 60 R.R. 23.] 

A. contracts to sell, and B. contracts to buy, a certain number of 
railway-shares of a particular description. A refuses to complete the sale. 
B. may compel A, specifically to perform this agreement, for the shares are 
Ignited in number and not always to be had in the market, and their posses- 
sion carries with it the status of a shareholder, which cannot otherwise be 
procured. 

[See Commentary below.] 

A. contracts with B. to paint a picture for B., who agrees to pay there- 
for R$. 1,000. The picture is painted. B. is entitled to have it delivered 
to him on payment or tender of the fes. 1,000. 

of clause (d) — 

A. transfers without endorsement, but for valuable consideration, a 
promissory note to B. A. becomes insolvent, and C. is appointed his 
assignee. B. may compel C. to endorse the note, for C. has succeeded to 
A/s liabilities and a decree for pecuniary compensation for not endorsing 
the note would be fruitless. % 

[Involved in Watkins v. Moule (1820) 2 J. & W. 242. There the 
assignee’s endorsement was voluntary, and the Court answered an objection 
t o its validity by saying that he was not only entitled but bound to endorse.] 


Immovable property. — The wording of this section bears the 
marks* of the peculiar English history. In a rational order the ex* 

(g) This illustration is repealed 1882, is in force, see Act II of 188?, 
Wherever the Indian Trusts Act, ss. 1 and 2. 



t \ 

ytfc SPECIFIC BELIEF ACT, 1837 . <567 

planation, which is really the most important operative part of the 8. % 
enactment, would come first, and we should be told in a more direct 8 . 
manner that in a suit to enforce a contract to transfer immovable 
property the Court (the contract being otherwise good and en- 
forceable) will grant specific performance unless special reason 
to the contrary appears, but for breach of other kinds of contracts 
only when special reason for it is shown. It is common learning 
and practice that the plaintiff must have been ready and willing at 
all times to carry out the contract ( h ). 

The benefit of an ordinary contract for the sale of land being 
assignable, the purchaser’s personal qualifications are not material, 
and the fact that the real buyer was an undisclosed principal is no 
answer to an action by him for specific performance (f). 

This section is applicable to contracts to transfer immovable 
property by way of ^security, if it is proved that relief by way of 
damages would not be adequate (/). 

Movable goods. — A contract to deliver specific goods will be 
enforced by way of specific performance if they are “articles of 
unusual beauty, rarity and distinction ” (Kindersley V.-C, in 
Falcke v. Gray (k)) f or of special value to the party suing by reason 
of personal or family associations or the like. The principle is 
not confined to cases of contract, and indeed the illustrations of it 
most commonly quoted are furnished by decisions in which con- 
tract was not an element at all (/). It may be that in a contested 
case where specific performance is sought the dispute between the 
parties is only as to what is included in the contract; the decision 
in such a case is really an authority only on the points of construc- 
tion which were in dispute (m). In fact we do not often meet with 
claims to specific performance of a contract to sell and deliver goods 
in modem practice. As lately as 1909, in Canada, specific per- 
formance was sought (in an, action turning mainly on questions of 
construction) of a continuing contract by a coal company to deliver 
coal of a specified quality to steel works : this part of the claim was 


< h ) But if he sues for perform- 
ance as he construes it, and that con- 
struction is held wrong, he may still 
have performance according to the 
true construction as found by the 
Court: Berners v. Fleming [1925 J 
Ch. 264, C.A., where the defendant 
had offered so to perform and liad 
not withdrawn the offer. 

(i) JDyster v. Randall [1926] Ch. 
932, 938. 

(;) Hukumchand Kasliwal v. 
Pioneer Mills Co . (1926) 2 Luck. 
299; 99 IX. 483; A.I.R. 1927 Gudh 
55; Fandtpwissa v. Etizad Husain 


(1930) 125 I.C. 169, merely follows 
this. 

(k) (1859) 4 Drew, at p. 658; 113 
R.R. at p. 496. 

(/) Fry on S4>ecific Performance, 
§ 79. 

(m) Thus in Thorn v. Commrs . 
of Works (1863) 32 Beav. 490; 138 
R.R. 838, the subject matter of the 
contract was stone from a disused 
bridge, sold by the cubic foot; the 
sellers wanted the buyers to take all 
they had offered, the buyers to take 
less. Evidently there was no ques- 
tion of artistic or historical value. 
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Mk somewhat summarily dismissed by the Privy Council (»). It was 
* not alleged that coal of the special quality which the steel-working 
company contracted for, and on which they had a right "to insist, 
could not be obtained elsewhere. Justice, therefore, was done by 
holding the steel company entitled to rescind the contract and to 
be compensated in damages for loss already incurred. Whether 
a contract to deliver something produced on the seller's land and 
not elsewhere can be specifically enforced is a question which, so 
far as known, has not occurred for decision. 

The Court will, if necessary, enforce the specific execution of 
provisions made by agreement between partners dissolving partner- 
ship as to the separate ownership of trade books or the like which 
were partnership property. No question could be raised at this day 
about the jurisdiction ( o ). Such a division of property is not a 
sale, but the principle applicable is the same in substance: the ob- 
jects are of little or no value except to the £arty entitled, and to 
him they have a value for which there is no definite measure. We 
do not speak here of the right to restrain disclosure of trade 
secrets, which is a different matter. 

As to sale of other kinds of property. — Specific perform- 
ance of a contract to sell a share in a partnership business may 
be enforced (/>). It is easy to see that an award of damages in 
such a case would be merely speculative. The right to be admitted 
a partner by nomination under a power conferred by the partner- 
ship agreement has some similar incidents but is not of the same 
class ( q ). An agreement to sell contained a clause to pay compen- 
sation in default by the vendor. The purchaser was put in pos- 
session, but the vendor refused to execute the sale deed ; it was held 
that the contract to pay compensation was not an alternative con- 
tract and that the purchaser was entitled to specific perform- 
ance (r). A suit for possession or declaration of plaintiff's title 
on the basis of an award cannot be regarded as a suit for specific 
performance (j|). 

Sales of stocks or shares. — A contract to sell Government 
stock or any stock for which there is a regular market, is not a 
proper subject for specific performance, for the same reason, that 
a contract to sell and deliver ordinary marketable goods is not. But 

( n ) Dominion Coal Co. v. Domu duty to indemnify the vendor. 

nion Iron & Steel Co. [1909] A.C. ( q ) See Pollock & Mulla , notes 

293. on s. 31 of the Indian Partnership 

( o ) Lingen v. Simpson (1824) 1 Act. 

Sim. & St. 600 ; 24 R.R. 249. The (r) Abdur Rahman v. Nas%r Alt 
report does not look as if the point A.I.R. 1931 Lah, 657; 132 I. C« 
was really thought arguable. 489. 

(p) Dodson v. Downey [1901] 2 ( s ) Govindlal v. Manekchowk 

Ch. 620: no dispute as to the juris- Spg. and Wg . Mills A, I, R. 1934 
diction, the only question argued Bom. 140; 151 I. C. 156. 

and decided being on the purchaser’s ^ 
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this does not apply to the transfer of shares in companies for ;which S. K. 
tfacte is not a notorious market (t). It is to be observed that in S. J 
such cases the Court has no administrative difficulties^ face, as 
it only has to order the seller to execute the proper transfer and 
do whatever is necessary on his part to authenticate it by regis- 
tration. The jurisdiction is analogous to that which deals, as we 
have just noticed, with the transfer of a share in a private part- 
nership. As for the details of such transaction, they belong to the 
special law of companies, and depend largely on local usage. 

Agreements to lend money. — See notes to s. 21, clause (a), 
below. 

Contracts to execute building or other works.—* It is not a 

convenient course to decree specific performance of a contract 
such that the execution of the work contracted for would necessa- 
rily be prolonged and the work of a kind which a court of justice 
has not the means of supervising. Therefore it has long been the 
rule in England that the Court will not usually grant this remedy 
on a contract for building or engineering work. But there are 
special circumstances which will induce the Court to make an ex- 
ception. In one important class of case's a purchaser of land has 
covenanted, as part of the consideration on his side, to build or 
execute specified works on that land. Such an undertaking will be 
enforced if the following conditions are satisfied: (1) the work 
to be done must be defined with sufficient exactness for the Court 
to know what it is requiring to be performed; (2) the party seeking 
performance must have a substantial interest of such a nature that 
damages would not be an adequate compensation; (3) the defen- 
dant has by the contract obtained possession of land on which the 
work is contracted to be done (w). The law has been so clearly 
laid down by the Court of Appeal to the effect just stated that it is 
of little use even in England to go back to the older authorities (v). 

Further specification and illustration of cases in which sped* 
fic performance is not granted will be found in s. 21, below. 

“ Discretion of the Court.”— See notes to s. 22, below. 

Decree for specific performance. — As to execution of de- 
crees for specific performance and decrees for the execution of 
a document, see Code of Civil Procedure, 1908, O. 21, rr. 32, 34. 


(0 Dmcuft v. Albrecht (1841) 12 
Sim. 46; 56 R.R. 46, appears to be 
the earliest authority. It would 
hardly be followed now so far as it 
assumes railway shares not to be 
marketable. Consolidated stock re- 
presenting original share or loan 
capital was at the time unknown. 

( u ) Romer L.J. in Wolverhamp- 


ton Corporation v. Emmons 119011 
1 K.B. 515, 525. 

(v) See Kekewich J/$ remarks in 
Molyneux y. Rickard [1906] 1 Ch. . 
34, 40. This was the case of a cove- 
nant in an ordinary English building 
lease to build houses of a kind speci- 
fied by reference to similar works 
already done. 
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Mt A> Suit to obtain the benefit of a lost deed. — Where a writing 
“*• w 13, that has been executed is lost, the proper course of proceeding is 
not by a suj£ requiring the defendant to execute a fresh writing, but 
by a suit to restore the terms of the lost writing. In an Allahabad 
case, Stuart C.J. observed that there was no doubt that such a suit 
could be instituted in this country (w), 

13. Notwithstanding anything contained in sec- 

- . , • , tion 56 of the Indian Contract Act, a 

the subject has parti- contract is not wholly impossible 01 pen- 
ally ceased to exist. f ojrrnance because a portion of its sub- 
ject-matter, existing at its date, has ceased to exist at 
the time of the performance. 

Illustrations 

(a) A. contracts to sell a house to B. for a lakh of rupees. The day 
after the contract is made, the house is destroyed by a cyclone B. may 
be compelled to perform his part of the contract by paying the purchase- 
money. 

[Fame v. Weller (1801) 6 Ves 349] 

(b) In consideration of a sum of money payable by B., A. contracts to 
grant an annuity to B. for B.’s life The day after the contract has been 
made, B. is thrown from his horse and killed. B’s representative may 
be compelled to pay the purchase-money 

[Mortimer v. Caffer (1782) 1 Bro.C.C. 156 (x) ] 

Notwithstanding anything contained in s. 56 of the Con- 
tract Act. — This section appears to have been thought necessary by 
reason of the very wide language used in the section of the Con- 
tract Act referred to. It would perhaps have been superfluous if 
the second paragraph of I.C.A., s. 56, had read, with greater exact- 
ness, “ a promise to do an act which, after the contract is made, 
becomes impossible,” etc. The effect of such an event on the 
other party’s obligations and on the agreement as a whole cannot 
be disposed of in a universal proposition. Still the paragraph in 
question, if read with reasonable regard to the general intention 
and to the illustrations, does not affirm any such general propo- 
sition as the Specific Relief Act denies. 

Illustrations. — That which the illustrations really illustrate is 
the rule that as soon as a contract of sale is concluded the buyer, 
unless it is expressly agreed otherwise, takes as between the parties 
all the rights and likewise the risks of an owner. From that mo- 
ment he is entitled to the benefit of an increase in the value of the 
object, however caused, and must bear likewise any casual loss or 
depreciation. The ride is quite plain without any talk of possibility 

(w) Maya Ram. v. Prag Dat drowning: the variation, whether 

(1882) 5 AU. 44, 52. intentional or not, is immaterial. 

(x) In this case, the accident was 
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or impossibility, and it is unfortunate that the words were introduc- 

ed m this connection. g s> ij > 

Illustration (a) assumes that a contract for tfte sale of a 
house does, of itself, transfer the beneficial interest iri the house to 
the purchaser, arid make him owner in equity in the English phrase. 

This was also the law here before the Transfer of Property Act, 

1882, came into force. By s. 54 of that Act it is provided that a * 
contract for the sale of immovable property does not, of itself, 
create any interest in or charge on such property. By s. 55 (5) ,it 
is enacted that the risk of destruction is borne by the purchaser 
only from the date when the ownership passes to him, and the 
ownership appears to pass on execution of a proper coriveyance by 
l y, end ° r f see S ' 55 (1) (d) ] . It would, therefore, seem that 
the illustration cannot now be applied where the Transfer of Pro- 
perty Act is in force. 

14. Where a party to a contract is unable to per- 

Spedfic perform- ^ orm w hole of his part of it, but 
ance of part of con- the part which must be left unperform- 

?erforme¥% P smair* ed beai ^ s onI y a smaI1 proportion to the 
whole in value, and admits of compen- 
sation in money, the Court may, at the suit of either party, 
direct the specific performance of so much of the contract 
as can be performed, and award compensation in money 
for the deficiency (y). 


Illustrations . 

(a) A. contracts to sell B. a piece of land consisting of 100 bights* 
It turns out that 98 bighas of the land belong to A., and the two remaining 
bighas to a stranger, who refuses to part with them. The two bighas are 
not necessary for the use or enjoyment of the 98 bighas, nor so important 
for such use or enjoyment that the loss of them may not be made good in 
money (r). A. may be directed at the stiit of B, to convey to B, the 98 
bigh&s and to make compensation to him for not conveying the two remaining 
bighas; or B. may be directed, at the suit of A., to pay to A., on receiving 
the conveyance and possession of the land, the stipulated purchase-money 
less a sum awarded as compensation for the deficiency. 


( y ) Ss. 14-17 are a complete code 
as to specific performance of part of 
a contract. Any claim for such re- 
lief must be brought within their 
terms: Graham v. Krishna Chunder 
Dey (1924) 52 I. A. 90; 52 Cal. 
335; 86 I. C. 232; A. I. R. 1925 
P* C, 45; followed, Promothonath 
Mittra v, Gostha Behari Sen (1928) 
33 C.W.N. 314; 118 I.C. 849; A. 
I.R. 1929 Cal. 380 (where the Court 
explained that the decree affirmed 
was not for specific performance at 


all) : Ss. 14 and 15 are not con- 
fined to cases where the inability to 
complete the contract is due to a 
legal defect such as want of title 
and the wide and simple language of 
the sections is not to be so limited: 
Hira Lai v. Janardan A. I.R. 1938 
Bom. 134; 39 Bom.L.R. 1299; 174 
I.C. 75. 

(«sr) As if they were, for example, 
a strip including a material section 
of frontage: Arnold v. Arnold 
(1880) 14 Ch.IX 270.* 
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Jfc It A. (b) In ‘a contract for the sale and purchase of a house and lands lor 
| 4 |i two lakhs of rupees, it is agreed that part of the furniture should be taken 
at a valuation. The Court may direct specific performance of the contract 
notwithstanding the parties are Unable to agree as to the valuation of the 
furniture, and may either have the furniture valued in the suit and include 
it in the decree for specific performance, nr may confine its decree to the 
house. 

* [Richardson v. Smith (1870) L.R. 5 Ch. 648; here the discretion of 

the Court is more broadly stated.] 


Sections 14, 15: Questions of performance with compen- 
sation,— -We now come to an important group of sections dealing 
with classes of cases in which specific performance may be granted 
with or subject to special conditions or restrictions. Such cases 
are put by English lawyers under the rubric “ Specific perform- 
ance with compensation.” In English practice they are confined 
to contracts for the transfer of immovable property; they are al- 
most always complicated by special terms of agreement, or condi- 
tions of sale if the sale was by auction, the effect of which on the 
general rules has to be considered; and the arguments and judg- 
ments of course assume knowledge of English tenures, conveyanc- 
ing, and habits of dealing. For these reasons alone English deci- 
sions on this subject would have to be used with great caution in 
India; but we shall presently see that Indian legislation has deli- 
berately declined to follow the system of the English courts in its 
minuter distinctions. Moreover, the general tendency of the ear- 
lier authorities is now discredited in their own jurisdiction. In 
later cases strong remarks have been made by eminent judges on 
the unfortunate adventures of Courts of Equity in " making bar- 
gains for the contracting parties which they never would have 
made for themselves ” (a). So much by the way of warning. 


General principles as to compensation. — (The principles ap- 
plicable in different kinds of circumstances in English law have 
been summed up concisely in a judgment of the Privy Council. The 
question for the Court is always whether the contract can be exe- 
cuted in substance. “ If a vendor sues and is in a position to 
convey substantially what the purchaser has contracted to get, the 
Court will decree specific performance with compensation for any 
small and immaterial deficiency provided that the vendor has not, 
by misrepresentation or otherwise, disentitled himself to his remedy, ' 
Another possible case arises where a vendor claims specific per- 
formance and where the Court refuses it unless the purchaser is 
willing to consent to a decree on terms that the vendor will make 
compensation to the purchaser, who agrees to such a decree pn 
condition that he is compensated. If it is the purchaser who is 
suing the Court holds him to have an even larger right. Subject to 


GO Arnold v. Arnold (1880) 14 
Ch.D. 270, 284; and see Fry on 


Specific Performance, § 1217. 
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of hardship he may elect to take all he cad get, and 
to fantt a ^proportionate abatement of the purchase^moftey. But 
this right applies only to a deficiency in the subject-mattor described 
in the contract ” (b). The decision in this case was that a par* 
chaser could not have compensation for a misrepresentation as to 
the quantity of fencing on the land, that being a collateral matter 
not affecting the description of the thing sold. Observe that in the 
case of the deficiency being such that the seller cannot claim speci- 
fic performance, s< 15 of the Specific Relief Act, departing from 
the English authorities, allows the buyer to claim it only on t|ie 
terms of waiving any right to compensation. 

The Specific Relief Act does not, of course, define the condi- 
tions under which misrepresentation will in general make a con- 
tract voidable, for which see ss. 18, 19, of the Contract Act, and 
commentary, above. 

When compensation not admissible. — The chief difficulty in 
applying the rule here laid down is to know what kind or amount of 
shortcoming on a vendor’s part will be deemed not to admit of 
compensation in money. As long ago as 1834 the general prin- 
ciple was defined (for it is impossible to anticipate the details of 
individual cases) in a passage now received as classical- “Where 
the misdescription, although not proceeding from fraud" (c), is in 
a material and substantial point, so far affecting the subject-matter 
of the contract that it may reasonably be supposed that, but for such 
misdescription, the purchaser might never have entered into the 
contract at all, in such case the contract is avoided altogether,” and 
this even if there is a special condition to the effect that errors in 
description shall not annul the contract but shall be matter for 
compensation. “ The purchaser is not bound to resort to the 
clause of compensation ” if the defect is such that he u may be 
considered as not having purchased the thing which was really the 
subject of the sale.” So the Court of Common Pleas declared 
the law in a case where a lease was subject to much more burden- 
some restrictions as to the use of the premises than appeared in 
the particulars of sale ( d ) : and the statement has been approved 
and followed ever since. The test is whether the purchaser gets 
substantially what he contracted to buy (v). If performance with 
money compensation will not give him satisfaction to that extent, 
he is not bound to complete. The words of section 14 “ the part 


(b) Rntherford v. A cion- Adams 
(appeal from New Zealand) [1915] 
A.C 866. 

(c) As to fraud, see I.C.A., 
s. 17, and commentary, above. We 
are not concerned with it here. 

(d) Flight v. Booth, 1 Bing. N. 
C 370; 41 R.R. 599. 

(e) So all the members of the C. 
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A, in nearly the same words, Faw- 
cett and Holmes’ Contract (1889) 42 
Ch.D. 150. The difference be-* 
tween being subject to one lease, as 
described, and being in fact subject 
to several distinct leases, t$ substan- 
tial; Lee v. Raysm f 19171 1 Cfcu 
613. , 
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8.&.A. which must be left unperformed bears only a small proportion to 
Ss. 14, 16. the whole in. value” do not leave, and doubtless were intended 
not to leave, so much discretion to the Court as results on the 
Whole from the English authorities. 

IS. [Where a party to a contract is unable to per- 
form the whole of his part of it, and 
an« of par^of con- the part which must be left unperform- 
p«fomed e is 1> iarge! n " e< ^ f orms a considerable portion of the 
whole, or does not admit of compensa- 
, tion in money, he is not entitled to obtain a decree for 
specific performance. But the Court may, at the suit of 
the other party (/), direct the party in default to perform 
specifically so much of his part of the contract as he 
can perform, provided that the plaintiff relinquishes all 
* claim to further performance, and all right to compensa- 

tion either for the deficiency, or for the loss or damage 
sustained by him through the default of the defendant. 

Illustrations 

(a) A. contracts to sell to B. a piece of land consisting of 100 bighas* 
It turns out that 50 bigh&s of the land belong to A , and the other 50 bigh&s 
to a stranger, who refuses to part with them. A, cannot obtain a decree 
against B. for the specific performance of the contract; hut if B. is willing 
to pay the price agreed upon, and to take the 50 bighas which belong to A., 
waiving all rights to compensation either for the deficiency or for loss 
sustained by him through A/s neglect or default, B, is entitled to a decree 
directing A. to convey those 50 bigh&s to him on payment of the purchase- 
money. 

(h) A. contracts to sell to B. an estate with a house and garden for a 
lakh of rupees. The garden is important for the enjoyment of the house. 
It turns out that A, is unable to convey the garden. A. cannot obtain a 
decree against B. for the specific performance of the contract; but if B. is 
wiling to pay the price agreed upon, and to take the estate and house with- 
out the garden, waiving all right to compensation either for the deficiency 
or for loss sustained by him through A/s neglect or default, B. is entitled 
to a decree directing A. to convey the house to him on payment of the 
purchase-money. 

Variation from English law. — This section agrees with Eng- 
lish law in allowing a purchaser (for it is mere affectation to ignore 
the practically limited application of the rules) to enforce specific 
performance at his option under the named conditions, although 

(/) This provision is for the pur- R. 1929 Mad. 189 (mainly on pur- 
chaser’s benefit, and declining to act chaser’s charge under s. 55 of the 
on it is not an improper declining to Transfer of Property Act) . A 
accept delivery under s. 55 of the party who does act on it may do so 
Transfer of Property Act; Sultan at any stage of the proceedings; 
Kmi Rowthan v. Mahomed Meera Wary am Singh v, Gobi Ckand 
Rowthan (1928) 115 I.C 251 ; AX (1929) 11 Lah. 69. 
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flic Vendor cannot claim it. But the Indian enactment clearly ex- 8. Bik 
eludes, in such cases, any claim of the purchaser to compensation, 8. w* 
thus making a considerable and (it must be presumed) deliberate 
departure from English authority. If the vendor has a title to 
only half of what he agreed to sell, the buyer can recover damages 
for the breach of contract, but. he cannot have specific perform- 
ance except on the terms of paying for the whole (g). There 
is some reason to doubt whether in fact the draftsman of the 
Specific Relief Act clearly understood how much he was doing, ■ 
but after the lapse of half a century this is only matter of curiosity. 

In England the party electing to affirm the contract, when he 
might have rescinded it, is or is not entitled to claim perform- 
ance with compensation according as the deficiency (not neces- 
sarily a defect in quality) in the property sold is or is not capable 
of valuation in money: but he may further be debarred from 
claiming compensation by considerations arising from his know- 
ledge of the defect or remissness in discovering it, possible pre- 
judice to third parties, or other special circumstances. It would 
be useless for Indian purposes, and might even be misleading, to 
say more of complications which the British Indian legislature has 
expressly refused to admit. In the United States, so far as We 
are informed, the English doctrine is received in a general way, 
but the topic as a whole is of subordinate importance. A student 
of comparative law may well think it more remarkable that this 
peculiar learning has been adopted at all in Indian legislation than 
that some of its refinements have been rejected. See notes to 
s. 14, above. This section does not enable the Court to make a 
new contract for the parties by spliting up the subject-matter and 
apportioning the consideration ( h ). 

Contracts for sale by one of several Hindu co-parceners.— 

The question how far the provisions of this section apply to con- 
tracts entered into by a member of a joint Hindu family for the 
sale of immovable property belonging to the joint family has been 
discussed in several cases. These cases may be divided into the 
following two groups : — 

I. A., B. and C., three brothers, are members of a joint 
Hindu family. A. t as managing member of the family, agrees to 
sell certain land belonging to the family to P. B. and C. are not 
parties to the contract. P- sues A., B. and C. for specific per- 
formance. In such a case it has been held that the suit as against 
B. and C. should be dismissed, they not being parties to the con- 
tract, but that, as against A., P. is entitled to a decree directing A. 
to convey the entire property to P. on payment of the whole con- 

(g) Sita Ram v. Bal Kishen, 6 Kailask Nath Das (1927) SS Cal. 

Lah. 221; 88 I.C. 472; A.I.R. 1925 841, 856; 109 I.C. 298; A.I.R. 1929 

Lah. 465. Cal. 50 (the decision is mainly on 

(h) Mahendm Nath Srimani v. the validity of the contract). 
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sideration, without determining whether the sale would of would 
not bind the interests of B, and C. in the property (i). Obviously 
the Courts thought in these cases that it was not necessary to have 
a distinct finding as to whether there was any necessity for the 
sate so as to render it binding on B. and C In later cases, which 
also were cases in special appeal, if has been held that if there is a 
finding recorded that there was ho necessity for the sate, no such 
decree should be passed even against A., and that the suit should 
be dismissed altogether (/). But there is a difference of opinion 
as to whether if P. is willing to pay the whole price and demands 
a transfer of A/s interest alone in the property, the Court has the 
power under the present section to decree specific performance as 
regards A/s interest, it being held in some cases that it has (&), 
while in others that it has not (/). In a later Full Bench case 
the Madras High Court dissented from the former view and ac- 
cepted the latter view (m). 

II. A., B., C and D. are members of a joint Hindu family. 
C. and D. are both minors. A. and B., and B. as guardian of 
C. and D., agree to sell certain land belonging to the family to P. 
P. sues A., B., C. and D. for specific performance. It is found 
that the contract was not for purposes binding on the minors. 
Here no decree can be passed against C. and D., but a decree 
may be passed under the present section against A. and B. direct- 
ing A. and B. to transfer their interest in the property on pay- 
ment of the whole price. P. is not entitled to a decree directing 
a transfer of the whole of the property ( n ). 

It is difficult to see, as regards the application of the pre- 
sent section, any substantial distinction between the two classes 
pf cases. It is submitted that in Bengal and the United Pro- 
vinces where the law does not recognise an alienation by a Hindu 
coparcener of his undivided coparcenary interest, no specific per- 
formance should be decreed in respect of a coparcener's interest 


(*) Kosun v. Ivalury (1903) 26 
Mad. 74; Shrmivasa v. Stvarama 
(1909) 32 Mad, 320. No such decree 
can be pased, if the coparcenary has 
ceased and the property is held by 
A., B. and C. as tenants in com- 
mon: Govmd v. Apathsahaya (1912) 
37 Mad. 403; 13 I.C. 471. 

0) Nagta v. Venkatarama (1912) 
37 Mad. 387; 15 I.C. 623; Dawur 
v. Kakutun (1914) 38 Mad. 1187; 
26 I.C. 983. 

(Jfe) (1912) 37 Mad. 387, 389; 15 
IX. 623, supra ; Baluswami Atyar 
v. Lakshmana Atyar (1921) 44 Mad. 
60S; 63 I.C, 374. 

(0 (1909) 32 Mad. 320, 322, 


wpra; (1914) 38 Mad. 1187, 1191- 
1192 , 26 I.C, 983. 

( m ) Baluswamt Atyar v. Laksh- 
mana Atyar (1921) 44 Mad* 605 ; 63 
I.C. 374. 

(w) Poraka v. Vadlamudi (1910) 
33 Mad. 359; 5 I.C. 79; Adikesavtm 
v. Gurumtha (1916) 40 Mad. 338, 
340 ; 39 I.C. 358. In Gurusami v, 
Ganapathia (1879) 5 Mad. 337 [F. 
B.], the contract was made before 
the passing of the S.R. Act, and 
the purchaser was held entitled, to 
an abatement. As to the manager's 
liability for damages, see 40 Mad* 
338, cited above. 
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And even in Bombay and Madras, whfere the law allows such an 8. E. 
alienation, the Court, it is submitted, should not decree such per- Sa. IB, 
formance. The reason is that such 'alienations are “ inconsistent 
With the strict theory of a joint and undivided Hindu family; and 
the law as established in Madras and Bombay has been one Of 
gradual growth, founded upon the equity which a purchaser for 
value has to be allowed to stand in his vendor’s shoes " (o). 

Even in Madras and Bombay what the law recognises is a com* 
plete transfer, and not a mere contract for sale. It is, however, 
different, when the intended alienation is one for a legal necessity. 

The Court cannot exercise the discretion given it by the sec- 
tion unless the terms of the proviso in the latter part of the section 
are strictly observed. In a suit for specific performance of an 
alleged contract to let a property, the document was signed by 
the owners of a 12-anna undivided share, purporting to agree to 
a lease of the whole. The owners of the 4-anna share refused 
to accept it. The suit was against both owners. The Privy Council 
held that even if there had been a concluded contract, the Court 
could not order specific performance as to the 12-anna share, be- 
cause the plaintiff had not relinquished all other claims, as required 
by the proviso: Promatha Nath v. Gostha Behari (1931) 59 I. 

A. 47; 59 Cal. 1025; 136 I.C. 405; A.I.R. 1932 P.C. 43. 

143. When a part of a contract which, taken by it- 
self, can and ought to be specifically 
Specific perform- performed, stands on a separate and in- 
part of contract. dependent footing from another part of 
the same contract which cannot or 
ought not to be specifically performed, the Court may di- 
rect specific performance of the former part. 

Divisible and indivisible contracts. — Whenever it is assert- 
ed on one side and denied on the other that certain obligations bet- 
ween the parties are so connected that it would be unjust to enforce 
one of them alone, the first thing to make sure of is whether there 
is only one contract or more than one. Not that this will always 
suffice for deciding the dispute, but it will put us on the road to a 
decision. Not that the preliminary inquiry will always be simple; 
it may involve doubtful matters of law, construction, or fact; but 
it must be capable of a definite solution. 

If there is any contract, there is either one or more than one. 

If there is only one, it is reasonable to suppose that the parties in- 
tended it to be dealt with as a whole and not piecemeal, unless and 
until the contrary is shown. In technical terms, the contract is 
presumed to be entire. If there are more than one, the natural 
- — 1 — — — 1 * — * 


( 0 ) Suraj Bunsi Kotr v. Sheo 88, 102; 5 Cal. 148, 166. 
Prasad Singh (1879) L.R. 6 I.A 
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' & |L inference is the other way, and we shall assume that each contract 

* l«. may be separately and independently enforced, unless Such a Sub- 
stantial and intimate connection is shown between apparently dis- 
tinct agreements as would make the obvious construction unrea- 
sonable. A clear and express statement of the parties’ intention 
would of course leave no room for dispute ; but such a declaration 
is seldom found. These observations may seem elementary even 
to baldness; but perhaps a little more attention to their substance 
might have saved some learned persons from futile perplexity; for 
nothing is so apt as the neglect of elementaiy principles to con- 
fuse the discussion of controverted and complicated facts. 

Given an entire contract, its nature may be such that only 
part of it can, according to the general rules, be enforced by way 
of specific performance. It would obviously not be just to en- 
force that part while the other remained to be performed and 
could not be effectually controlled by the Court. Further, it is 
obvious that a court of justice cannot order a party to do that 
which would contravene any general law or be a breach of any 
existing personal duty. Hence the carefully guarded language of 
s. 16. For the better general understanding of the subject, we 
will now mention some examples of the manner in which the prin- 
ciples are applied in English Courts. 

English examples. — It has long been settled law that on a 
sale by auction of an estate divided into lots there is a separate' 
contract with the purchaser of each lot, and not the less so if the 
purchaser of two or more lots is the same person; so that, as a 
rule, a defect in the title to one lot will not affect the purchaser’s 
obligation to take another. Nevertheless there may be facts with- 
in the knowledge of both parties establishing such a connection in 
use and enjoyment between two separate lots as to show that the 
purchaser bought them for a single purpose and would " not have 
taken the one, had he not reckoned upon also having the other.” 
Whether such a state of things exists is a question of fact to be 
tried as such in the regular course. If this is proved, the failure 
of the seller to convey the one lot will be a ground for the buyer 
to claim to be released from his contract as to the other (p). 
Cases of this kind are not frequent. 

A more usual species is that of a single instrument contain- 
ing several undertakings on which the question arises whether they 
are separately enforceable. “As a general rule all agreements 
must be considered as entire. Generally speaking, the considera- 
tion for the whole and each part of an agreement by one party is 
the performance of the whole of it by the other, and if the Court 
is not in a position to compel the plaintiff, who comes for specific 
performance, to .perform the whole of it on his part, the Court will 


00 Casamajor v. Stroke (1834) 2 My. & K. 706; 39 R.R. 339. 
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not compel the defendant to perform iris part or arty part of the 8. E. 
agreement” (q). Accordingly specific performance has been re- 8. 1C 
fused of an agreement to grant a lease, where the terms included 
the maintenance of a railway by the lessee on the land demised (r) 
and of a covenant in a lease to appoint a servant to perform speci- 
fied duties for the benefit of occupiers (s) : these being such un- 
dertakings as the Court could not superintend. 

There are kinds of business, however, where the needs and 
constant practice of the business require a different construction. 

, Where in a single agreement for a building lease the land is mapped 
out in plots, and the lessee undertakes to build a certain number 
of houses on each plot, and, when he has built and finished them 
to the lessor’s satisfaction, is to be entitled to one or more sepa- 
rate lease of the respective plot; there it is held that the lessee's 
right to a lease of any lot, whether in his own hands or in those 
of an assignee, is independent of the performance of the terms as 
to the other lots. In fact a building lessee works with capital 
borrowed in instalments which he would be unable to raise as 
required if the lender’s security depended on the fulfilment of the 
builder’s, obligations over jhe whole of the property ( t) . 

Simultaneous agreements by A. to sell Whiteacre to B. and 
by B. to sell Blackacre to A. are not, without more, an entire con- 
tract even if recorded in one memorandum, but severable; and, 
according to the general rule of evidence, extrinsic evidence is not 
admissible to show that an exchange was intended (u). 

“ Separate and independent footing.” — This element is es- 
sential. A contract of sale was made for two plots of land in 
the same district, of the same character, and nearly equal in area, 
without any distinction as to the terms and conditions. The ven- 
dor could not make a title as to one of the plots (in fact it belonged 
to his wife, who would not concur) and the purchaser obtained 
judgment in the High Court of Calcutta for performance as to the 
other plot with abatement of the purchase-money. The Privy 
Council held that there was no evidence of the two plots being on 
a separate and independent footing, and that the decision below 
really imposed on the parties a new contract different from that 
which they had made; and the judgment was reversed accordingly 
and the contrary judgment of the trial judge restored (v). 


(q) Mellish L.J., Wilkinson v. 
Clements (1872) L.R. 8 Ch. at p. 
110. For an Indian case, see 
Karaun Hajro v. Gokul Chand A. I.* 
R. 1938 Cal. 234; 175 I.C. 315. 

(r) Blackett v. Bates (1865) L. 
R. 1 Ch. 117. 

(i) Ryan v. Westminster Cham- 
bers Association [1893] 1 Ch. 116. 
,(Q Wilkinson v. Clements (1872) 


L.R. 8 Ch. 96. 

(u) Croome v. Lediard (1833} 2 
Myl. & K. 251; 39 R.R. 195. 

(v) Krishna Chandra Dey v. W. 
Graham (1923) 50 Cal. 700; 75 I. 
C. 421; Graham v. Krishna Chnnr 
der Dey (1924) S2 I. A. 90; 
52 Cal. 335; 86 I.C. 232; AI.R. 
1925 P.C. 45. See also Abdul Asia 
v. Abdul Sammad A. I. R. 1937 
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Where specific performance is claimed by some of several 
purchasers. — Where there is a single contract for the sale of im- 
movable property by the owner thereof to several persons, speci- 
fic performance cannot be decreed against the vendor at the suit 
only of some of those persons, if the others refuse to join them 
in claiming performance. The present section does not apply to 
such a case (w). 


IT. The Court shall not direct the specific per- 
Bar in other cases formance of a part of a contract ex- 
Mce SI of ‘plrt**©! °con-. ce P* * n cases coming under one or other 
tract- of the three last preceding sections. 


This section appears to be inserted out of abundant caution 
to guard against speculative extensions of the jurisdiction. Hav- 
ing regard to the reason of the thing, and to the language of ss. 14, 
15, it does not seem applicable to a case where all the rest of the 
contract has already been performed. Neither can it be used, it 
seems, to override an express agreement of the parties (x). As 
to the jurisdiction to restrain the breach of a negative agreement 
by injunction, notwithstanding that it may have the effect of en- 
forcing part of a contract of which, as a whole, specific perform- 
ance could not be decreed, see s. 57 of this Act, below. 


18, Where a person contracts to sell or let cer- 

Purchasers rights tain property, having only an imperfect 
against vendor with title thereto, the purchaser or lessee (ex- 
imperfect title, ce pt as otherwise provided by this 

Chapter) has the following rights 

(a) if the vendor or lessor has subsequently to the 

sale or lease acquired any interest in the 
property, file purchaser or lessee may com- 
pel him to make good the contract out of 
such interest ; 

(b) where the concurrence of. other persons is ne- 

cessary to validate the title, and they are 
bound to convey at the vendor’s or lessor’s 
request, the purchaser or lessee may com- 
pel him to procure such concurrence; 


Mad. 596; 171 I.C. 30. Whether 
a contract is divisible or not is a 
question of fact: Harendra Chandra 
y. Nanda Lai A&SL 1933 Cal, 98; 
36 C.W.N. 1002; 141 I.C. 708. 

{w) Safiur Rahman v. Mukara- 


munnessa Bibt (1897) 24 Cal. 832. 

(jr) Observations in Secy, of 
State v. Volkart Bros. (1928) L. 
R. 55 I. A. 423; 111 I.C, 404, ad. 
fin. The decision was that the 
alleged contract was not jwoved. 
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(c) where the vendor professes to sell uisencttmber-t s.B; * 
ed property, but the property is mortgaged S. 18 , 
for an amount not exceeding the purdfiase- 
money, and the vendor has in fact only a 
right to redeem it, the purchaser may com- 

-pel him to redeem the mortgage and to ob- 
tain a conveyance from the mortgagee; 

(d) where the vendor or lessor sues fdr specific 
performance of the contract, and the suit 
is dismissed on the ground of his imperfect 
title, the defendant has a right to a return 
of his deposit (if any) with interest there- 
on, to his costs of the suit, and to a lien for 
such deposit, interest and costs on the inter- 
est of the vendor or lessor in the property 
agreed to be sold or let. 

Contents of the section. — Contract must be performed ac- 
cording to ability at time of performance. — Sub-s. (a) is really 
very plain justice. A seller’s obligation is determined by the con- 
tract; he is bound to fulfil it if he can when he is called upon to 
dp so, and the Court will then compel him to the full extent of 
his present ability if it is a proper case for specific performance. 

The seller is likewise entitled to enforce the contract if he can 
make a good title at the proper time (y). 

A man may, if he chooses, bind himself to sell that which he 
has not but expects to have in time to perform the promise, tak- 
ing the risk of failure; 'in the case of goods current in the market 
there is nothing out of the way in 'this. ’ Talk about estoppel in 
this connection can only make a plain matter obscure. When it 
occurs (s), it arises from confusion between the creation of a 
personal obligation and the passing of property, a confusion which 
Was common at one time but should be carefully avoided by all 
students of equity who wish to keep their heads clear. 

Purchaser acquiring outstanding title. — There is one case on 
record where a purchaser attempted to make an unfair use of 
this rule: having found an objection to the seller’s title, and re- 
quired it to be removed, which so far was a correct course, he 
broke off the negotiations and bought up the outstanding interest 
himself, thus making it impossible for the vendor to complete. 

The Court would not tolerate this sharp practice and decreed spe- 
cific performance against the purchaser, allowing him the expenses 

— r— — * — r - ' ■■■> ». II 

( y ) Mortlock v. Butler (1804) 10 tioned in Fry on Specific Perfono- 
Ves. at p. 315; 7 R.R. at a. 429. ance. 
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- B. As lie had incurred. In substance he was not free, after treating 

l it the contract as subsisting, to acquire the outstanding right or 
supposed right otherwise than as agent for the vendor (a). It is a 
singular case, but the warning given by the decision goes beyond 
that particular combination of facts. 

Consequential rules. — Sub-ss. (b), (c) declare usual inciden- 
tal consequences of the principle. Sub-s. (d) shows that the effect 
of the Court refusing specific performance on the ground of want 
of title is a judicial rescission of the contract, with the conse- 
quences stated (b). 

Vendor’s duty as adjoining owner . — By an extension, as it 
seems, of the principle declared in sub-s. (b), a seller may be 
bound, in peculiar circumstances, to acts or undertakings on his 
own part to complete those rights or immunities annexed to the 
tifle which he has led the buyer to expect, or at any rate he may 
be unable to obtain specific' performance except on the terms of 
satisfying the buyer's expectation ( c ), It is better, however, to 
.seek for a less artificial solution. 

Clause (a) : Interest acquired after sale. — The provisions of 
this clause are similar to those of s. 43 of the Transfer of Pro- 
perty Act. A good illustration of this clause is afforded by the 
case where one of two Hindu coparceners agrees to sell property 
belonging to them as absolute owner thereof. In such a case the 
purchaser is entitled on the death of the other coparcener to a 
transfer Of the whole property from his vendor (d). Though a 
judgment-debtor is incompetent to sell or otherwise dispose of his 
property pending a lease thereof granted by the Collector in the 
course of execution proceedings ( e ), yet if he does execute a 
sale-deed of the property while the case is subsisting, the purchaser 
Is entitled, after the expiry of the lease and the termination of 
execution proceedings, to possession of the property ; and this is by 
virtue of the principle underlying the present clause (/). Where 
the defendant agrees to give a lease to the plaintiff for fifteen years, 


(a) Murrell v. Goodyear (1860) 
1 D.F. St J. 432; 1 25 R.R. 498; the 
judgments give the point free from 
the rather intricate details of the 
narrative. 

( b ) Turner v. Marriott (1867) 
L.R. 3 Eq. 744. 

(r) Baskcomb v. Beckwith (1869) 
L.R. 9 Eq, 100, see under IX. A., 
s. 19, "scope of the section" above. 
But this case is open to the remark 
that the judgment evades the ques- 
tion what the contract really was. 
Qu, is it not really a case of simple 


misrepresentation by misleading 
though not dishonest plan and parti- 
culars, or else of an ambiguous offer 
which the buyer was justified in ao 
cepting in the sense more favour- 
able to himself? If so, the Court 
gave the plaintiff more than his due. 

(d) See Virayya *v. Hanumanta 
(1890) 14 Mad. 459, 

(e) C. P. C., 1882, s«. 323, 325 
A; C.P.C., 1908, Sch. HI., paras. 
7,11. 

(/) Mdgniram v, Bakubai (1912) 
36 Bom. 519; 16 IX. 570. 
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and before the lease is executed grapts a lease of the same land 8. B. 
for two years to another person, who has no notice of the agree- 8. !■ 
ment, the case is one for damages under s. 19, and not a case to 
which the present clause can have any application. The AHaha- 
bad High Court, however, treated the case as one under this 
clause, and directed the defendant to execute a lease to the plain- 
tiff for the period and upon the terms contained in the agreement, 
the lease to take effect after the determination of the existing 
lease (g). This decision, it is submitted, is obviously wrong. 

By s. 6 of the Transfer of Property Act it is enacted that “ the 
chance of an heir-apparent * succeeding to an estate, the chance' 
of a relation obtaining a legacy on the death of a kinsman, or any 
other mere possibility of a like nature, cannot be transferred.” 

The interest of a Hindu reversioner as well as that of a Mahomedan 
heir in the estate of his ancestor is mere spes successionis, and 
it is neither transferable nor releasable ( h ). It has accordingly 
been held (i), that though a Mahomedan daughter may in con- 
sideration of money paid to her by her father release her in- 
terest in her father’s estate, the release is no bar to claim by her 
after her father’s death to her share of inheritance in his estate. 

It was contended in that case that the release was binding on the 
daughter on the principle that equity considers that done which 
ought to be done. But this contention was overruled on the 
ground that to give effect to it would be to defeat the express 
provisions of s. 6 of the Transfer of Property Act. This case 
is distinguishable from the following case which is an -illustra- 
tion to s. 43 of the Transfer of Property Act:_“A., a Hindu, 
who has separated from his father B., sells to C. three fields, X., 

Y. and Z., representing that A. is authorised to transfer the 
same. Of these fields Z. does not belong to A., it having been re- 
tained by B. on partition ; but, on B.’s dying, A. as heir obtains Z., 

C., not having rescinded the contract of sale, may require A. to 
deliver Z. to him.” This is not a case of a transfer of spes suc- 
cessionis, but of a specific property. 

Clause (d) : Return of deposit. — In the absence of a contract 
to the contrary a vendor is bound to give the purchaser “ a title 
free from reasonable doubt” [see s. 25 (b), below]. If the ven- 
dor sues for specific performance, but specific performance is re- 
fused on the ground that he could not give' a title free from rea- 
sonable doubt, the purchaser is entitled to a return of his de- 


(g) Sarju Prasad v. Wastr Ali 161; Dhoorjeti v. Dhoorjeti (1907) 
(1900) 23 All. 119. 30 Mad. 201; Sumsuddin v. Abdul 

<A) Sham Sunder Lai v. Achlan Husein (1907) 31 Bom. 165. 

Kmwar (1398) L.R, 25 I.A. 183, (») (1907) 31 Bom. 165, supra; 

189; 21 All. 71; Janaki Animal v. Sri Jagannada Raju v. Sri Rajah 
Narayanasamt (1916) L.R. 43 I.A. Prasada Rao (1916) 39 Mad. 554; 
207, 209; 39 Mad. 634, 638; 37 I.C. 29 I.C, 241, 
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Jfc* posit (/), There is a similar provision inus. 55^(6) (b) of $he 
, 18. Transfer of Property Act by which it is enacted that . when the 
purchaser * properly declines 99 to accept delivery of the property* 
he is entitled to a charge on the property for the earnest Whether 
a purchaser has “ properly ” declined to accept delivery of the 
property depends on the terms of the contract and the circumstances 
of the case. Where a purchaser refuses to complete alleging that 
the title is defective, he is entitled to a refund of the deposit if he 
was justified in refusing the title, but not if he was bound to ac- 
cept the title. Thus where a vendor agrees to sell land and the 
buildings thereon, but it turns out that the only interest he has in 
the land is a revocable license to occupy the land, and the pur- 
chaser refuses to complete, he is entitled to a return of the 
deposit ( k ). 

Where a contract contains a clause as to what is to be done 
with the deposit i£ the contract is not performed, the Court must 
be guided by the terms of the contract, and the rights of the par- 
ties are to be determined as in the case of any other contract (/). 
Where there is no such clause, the Courts of British India have 
followed the principles laid down in the following passage in the 
judgment of Cotton L.J. in Howe v. Smith (m) : — 


“There is a variance, no doubt, in the expressions of opinion, if not in 
the decisions, with reference to the return of the deposit, but I think that 
the judgment of Lord Justice James («) gives us the principle on which we 
should deal with the case. What is the deposit? The deposit, as I under- 
stand it, and using the words of Lord Justice Janies, is a guarantee that the 
contract shall be performed. If the sale goes on, of course, not only in 
accordance with the words of the contract, but in accordance with the inten- 
tion of the parties** making the contract, it goes in part payment of the pur- 
chase-money for which it is deposited; but if on the default of the purchaser 
the contract goes off, that is to say, if he repudiates the contract, then 
according to James L,J. he can have no right to recover the deposit. 


“ I do not say that in all cases where this Court would refuse specific 
performance, the vendor ought to be entitled to retain the deposit. It may 
well be that there may be circumstances* which would justify this Court in 

L - 


(/) Haji Mahomed Mitha v. 
Musaji Esaji (1891) 15 Bom. 657, 
669; Low & Co, v. Jvoti Prasad 
(1951) 58 LA. 392; 59 Cal. 699; A. 
I.R. 1931 P.C. 299; 135 I.C. 632, 
Raghbir Das v. Sunder Lai (1930) 
11 Lah. 699; A. I.R. 193f Lah. 205; 
131 LC. 371; Seetharamamma v. 
Patta Reddi A.I.R. 1940 Mad. 739. 

( k ) Ibrahimbhai v. Fletcher 
(1897) 21 Bom. 827, 853. 

(/) Howe v. Smith (1884) 27 Ch. 
D. 89, 97. If time is not of the 
essence of the contract, and the pur- 
chaser offers to complete within a 
reasonable time from the date for 


performance fixed in the contract, 
the vendor is not entitled to forfeit 
the deposit, even if the contract pro- 
vides for forfeiture in default of 
completion on the date fixed*. Jam* 
shed v. Burjorji (1916) 43 LA. 

40 Bom. 289 ; 32 I.C. 246. 

(m) (1884) 27 Ch.D. 89, 95. And 
generally the applicable rules are 
those of English law, see Gotml Das 
Sidany v. Luchmi Chand Jhawar 
(1929) 57 Cal. 106; 125 I.C, 594; 
A.I.R. 193Q Cal. 324. 

(n) In Ex parte Barrett (1879) 
L.R* 10 Ch, 512. 
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declining, *hd which would require the Court, according' to its ordinary 8. B. 
roles, to refuse to order specific performance, ip which it could not he said g 
that the purchaser had repudiated the contract, or that he had entirely put 
an end to it so as to enable the vendor to retain the deposit In order to 
enable the vendor so to act, in my opinion, there must be acts on the part 
■of the purchaser which not only amount to delay sufficient to deprive hint 
of the equitable remedy of specific performance, but which would make Ms 
■conduct amount to a repudiation on his part of the contract." 

In Howe v. Smith, the contract was for sale of real estate, 
and it was to be performed on the 24th of April, 1881, The com- 
pletion of the purchase was delayed by the purchaser, and the 
vendor, after pressing for completion, agreed on the 20th of June, 

1881, to extend the time for completion for a month on payment 
•of certain costs, but at the same time warned the purchaser that 
unless the purchase-money was then paid he would re-sell the 
property. The purchaser failed to complete within a month, and 
On 25th of July he, fearing that the vendor would re-sell the 
property, brought an action against the vendor for specific 
performance. From the conduct of the purchaser and from 
the correspondence it appeared that the purchaser never was up to, 
and even at, the time when he brought the action, ready with the 
money in order to purchase the estate. The Court held that he ' 
was neither entitled to specific performance nor to a return of the 
deposit Following this decision, the High Court of Madras, in a 
case in which the facts were more or less similar, refused specific 
performance to the purchaser and held also that he was not en- 
titled to a return of the deposit ( 0 ). Upon the same principle 
it has been held that where a contract for sale goes off by default 
of the purchaser, the vendor if entitled to retain the deposit (/>). 

But where there is no repudiation of the contract by the purchaser, 
nor any conduct on his part amounting to repudiation, he is en- 
titled to a return of the deposit, though specific performance is 
refused (q). 

The dismissal of a purchaser’s suit for specific performance 
is no bar to a separate suit for a return of the deposit (r). It is, 
however, desirable that the right to a return of the deposit should 
be determined in the suit for specific performance, and if the plain- 
tiff has not in Jiis suit for specific performance made a claim in the 
alternative for a return of the deposit, he should be allowed to 


( 0 ) Natesa Aiyar v. Appavu 
<1913) 38 Mad. 178; 19 I.C. 462 
fF.B.}; Veerayya v. Sivayya (1914? 
27 MadJLJ. 482 ? 26 I.C. 121. 

</*) Bishm Chand v. Radha 
Kishan Das (1897) 19 All. 489; 
Rbskan Lai v. Delhi Cloth & Gene- 
ral Milk Co,, Ltd. (1911) 33 All. 
166; 7 I.C, 794 (sale of goods). 

{ft) Alokeshi Dassi v. llara 


Chand Doss (1897) 24 Cal. 897; 
Ibrahtmbhai v. Fletcher (1897) 21 
Bom. 827 1 F. B. ] ; Balvcmta v. Biro 
(1899) 23 Bom. 56, 60-61. 

(r) Parangodan y. Pcrumtaduka 
(1904) 27 Mad. 380; Munni 8abu 
V. Kunwar Kamta Singh (1923) 45 
All. 378; 72 I.C, 86; A.I.R. 1923 
All. 321. 
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3fc. A. amend the plaint, though the amendment may be asked for at a 

18, 19. late stage of the case (j). But this cannot be done after the claim 
for specific performance has been dismissed (s. 29 , below) or 
abandoned by the plaintiff himself (t). 

i A deposit is not a penalty, but a payment in part of the pur- 

chase-money, made as a guarantee that the contract will be per- 
formed. It results from this that if the seller seeks to recover 
damages beyond the amount of the deposit, he must give credit 
for the deposit which he has retained. Thus if it is provided by 
the terms of a contract that if the purchaser should fail to com- 
ply with the conditions, the deposit should be forfeited to the 
vendor, and that the vendor should be entitled to re-sell the pro- 
perty and recover from the purchaser the deficiency upon re-sale, 
the deposit, though forfeited, is to be taken into account in estimat- 
ing the loss on a re-sale, and it is to be deducted from the defi- 
ciency upon re-sale so as to diminish the deficiency («). 

1 &. Any person suing for the specific performance 
of a contract may also ask for compen- 
Power to award sa tion for its breach, either in addition 

/compensation in cer- . , . 

tain cases. to, or in substitution for, such perform- 

ance. 

If in any such suit the Court decides that specific 
performance ought not to be granted, but that there is a 
contract between the parties which has been broken by the 
defendant and that the plaintiff is entitled to compensa- 
tion for that bread*, it shall award him compensation 
accordingly. 

If in any such suit the Court decides that specific 
performance ought to be granted, but that it is not suffi- 
cient to satisfy the justice of the case, and that some com- 
pensation for breach of the contract should also be made 
to the plaintiff, it shall award him such compensation ac- 
cordingly. 

Compensation awarded under this section may be as- 
sessed in such manner as the Court may direct. 

(r) Ibrahimbhai v. Fletcher jurisdiction under tills section and its 
(1897) 21 Bom. 827, 851-852; Howe relation to English law at pp. 372 
v. Smith (1884) 27 Ch.D. 89, 91. sqq. 

' (#) Ardeshir Mama v. Flora («) Ockenden v. Henly (1858) 

Sassoon (1928) 55 I.A. 360; 111 1/ E.B. & E. 485; The Vellore Taluk 
C, 413; A.I.R 1928 P.C. 208. And Board v. Gopalasami (1913) 38 

see file general exposition of the Mad, 801; 26 I.C. 226. 
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£4?jWaMia#io».— The circumstance that the contract -has 8. * 

become incapable of specific performance does not preclude ®* J ®* 
the Court from exercising the jurisdiction conferred by 
this sectioii. 


Illustrations . 

of the second paragraph — 

A. contracts to sell a hundred maunds of rice to B. B. brings a suit 
to compel A. to perform the contract or to pay compensation. The Court 
is of opinion that A. has made a valid contract and has broken it, without 
excuse, to the injury of B., but that specific performance is not the proper 
remedy. It shall award to B. such compensation as it deems just 

of the third paragraph — 

A. contracts with B. to sell him a house for Rs. 1,000, the price to be 
paid and the possession given on the 1st January, 1877. A. fails to perform 
his part of the contract, and B. brings his suit for specific performance and 
compensation, which is decided in his favour on the 1st January, 1878. The 
decree may, besides ordering specific performance, award ‘to B. compensation 
for any loss which he has sustained by A/s refusal. 

of the Explanation — 

A., a purchaser, sues B., his vendor, for specific performance of a con* 
tract for the sale of a patent. Before the hearing of the suit the patent 
expires. The Court may award A. compensation for the non -performance 
of the contract, and may, if necessary, amend the plaint for that purpose* 

A. sues for the specific performance of a resolution passed by the Direc- 
tors of a public company* under which he was entitled to have a certain 
number of shares allotted to him, and for compensation for the non-per* 
formance of the resolution. All the shares had been allotted before the 
institution of the suit The Court may, under this section, award A. 
compensation for the non-performance ( v ). 


Frame of the section. — The particularity of the language is due 
to the fact that the jurisdiction to award damages was in the English 
Court of Chancery a statutory novelty dating from about the middle 
of the nineteenth century. There is no such question of limited 
# jurisdiction in India as those which troubled courts of equity in 
England, and the explanation makes it clear that English prece> 
dents of that Kind are wholly inapplicable. 

Damages may be awarded though not asked for. — Where 
the case for specific performance or injunction fails, the Court may 
itself award damages or order an inquiry as to damages, though no 
damages be asked for in the plaint (w). 


(v) Ferguson v. Wilson (18)6) 
L.R. 2 Ch. 77, shows the imperfec- 
tion of the old English Chancery 
jurisdiction even after amendment 
by statute, which gave only a strict- 
ly alternative power to award dam- 
ages. 


(w) Krishna Aiyar v, Shamamta 
(1912) 23 Mad.L.JL 610, 617; 17 I. 
C. 497; Callianji v. Narsi <1895) 
19 Bom. 764, 770; Arya Pradetfwk 
Printmidhi Sabha v. Lahori Mid 
-(1924) 5 Lah. 509; 85 LC* 10*7; 
A.I.R. 1924 Lah. 713* 
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R# A* Explanation. — This does not mean that a plaintiff is at liberty 

to proceed with the claim for damages after making specific per- 
formance impossible by his own act since the commencement of the 
suit (x), Under Indian procedure a plaintiff who claims specific 
performance or damages in the alternative may elect between the 
two remedies at any time down to the hearing if he is not otherwise 
in default (y). 

Subsequent suit for damages. — The dismissal of a suit for 
specific performance or for an injunction is a bar to a fresh suit for 
damages in respect of the same cause of action ($). 

20 . A contract, otherwise proper to be specifically 
r • . • a >. t j . enforced, may be thus enforced, though 

Liquidation bf d ■ ’ J . ° 

mages not a bar to a sum be named m it as the amount 
specific performance. tQ p a ^ case 0 f jt s breach, and 

the party in default is willing to pay the same (a). 

Illustration 

A. contracts to grant B. an under-lease of property held by A. under 
C., and that he will apply to C, for a license necessary to the validit) of the 
under-lease, and that, if the license is not procured, A. will pay B. Rs 10,000 
A. refuses to apply for the license and offers to pay B. the Rs 10,000 B. 
is nevertheless entitled to have the contract specially enforced if C. consents 
to give the license. 

.. [Long v Bowring (1864) 33 Beav 585; 140 RR 272] 


Penalties and damages. — This section is only remotely con- 
nected with the general rule as to consequential penalties and liqui- 
dated damages, as to which see I.C.A., s. 74. It does not touch 
the case of an express contract giving an option to the promisor. 
If on the true construction it appears that such is the contract, it 
will be enforced according to its terms. 

Liquidation of damages not a bar to specific performance. 
— The principle of this section applies also to injunctions. Thus 
if a case be a proper one for an injunction, the fact that the contract 
contains a provision for a penalty for its non-performance is no 
1>ar to an award of relief by way of injunction (&). 


(x) Hip grave v. Case (1885 ) 28 
Ch.D. 356; the details depend on 
English procedure and practice, but 
the principle is instructive; see com- 
ments in the case cited in the fob 
lowing note. See also Ardeshir 
Mama v. Flora Sassoon (1928) 55 
LA. 360; J2 Bom. 597; 111 I.C. 
413; AXR. 1928 P.C 208; Gokul 
Chandra v. Haji Mohammad (1938) 

1 Cai. 563; 176 IX. 832; A.I.R, 
1938 Cal. 136; Rama Krishnaya v.* 
Sreeramulu A.I.R. 1939 Mad. 547; 


(1939) 1 M.LJ. 436. 

( y ) Karsondas Kahdas v, Chho- 
talal M otic hand (1923) 48 Bom. 259; 
77 LC. 275; A.I.R. 1924 Bom. 119. 
(a) See s. 29, below 
(a) Cp. Bissessar Dass Daga v* 
Vas, 55 Cal. 238; 107 IX. 25; AL 
R. 1928 P.C. 27, the judgment of 
the Judicial Committee proceeded 
wholly on the construction of the 
agreement. 

C h ) Madras Ry< Co. v. Rust 
(1891) 14 Mad. 18, 22; Rmhaya 
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(b) Contracts zvhich cannot be’ specifically enforced. 

Contracts not spe- 1 . The following contracts 

ctficaiJy enforceable, cannot be specifically enforced ( c ): — 

(a) a contract for the non-performance of which 

compensation in money is an adequate re- 
lief ( d ) ; 

(b) a contract which runs into such minute or 

numerous details, or which is so dependent 
on the personal qualifications ( e ) or voli- 
tion of the parties, or otherwise from its 
nature is such, that the Court cannot en- 
force specific performance of its material 
terms ; 

(c) a contract the terms of which the Court can- 

not find with reasonable certainty; 

(d) a contract which is in its nature revocable; 

(e) a contract made by trustees either in excess of 

their powers or in breach of their trust; 

(f) a contract made by or on behalf of a corpora- 

tion or public company created for special 
purposes, or by the promoters of such com- 
pany, which is in excess of its powers; 

(g) a contract the performance of which involves 

the performance of a continuous duty ex- 
^ tending over a longer period than three 
years from its date; 

(h) a contract of which a material part of the sub- 

ject-matter, supposed by both parties to exist, 
has, before it has been made, ceased to exist. 


Lai v. Devi Das (1931) 12 Lah. 328; 
131 I. C. 289; A. I. R. 1931 Lah 
227. 

(c) This, of course, does not 
affect whatever right may exist to 
pursue any other remedy' Btidh 
Sagat v. Bishan Sahai 47 All. 327; 
S6 IX. 554; AJ.R. 1925 All. 366; 
Abdul Rahaman v. Manikram A.I. 
R. 1941 Rang, 177; 195 I. C. 860. 

'(d) This seems too plain for any 
misunderstanding, but see Ramji v. 
Rao Kishoresingh .(1929) 56 I. A. 
280; 117 IX, 1; A.LR* 1929 P.C. 
190, where the case had been con- 
87 


fused in the courts below by charges 
of unfairness and extortion. 

( e ) Words equivalent to “I shall 
convey to you” (the original was in 
Tamil) do not imply that the under- 
taking is limited to the joint life- 
time of the parties : Munuswami 
Nayudu v. Sagalnguna Nayudu 49 
Mad. 387, 391; 100 IX. 399; AJ. 
R. 1926 Mad. 690. But this is re- 
ally a mere question of construction 
and has nothing to do with any 
special rule of law or procedure. 
Being alive is not a personal qualifi- 
cation. 


8. a. * 

S. 21. 
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. R. A. 
8 .^ 1 . 


And, save as provided by the Arbitration Act, 
1940 (/), no contract to refer [present or future differ- 
ences] (g) to -arbitration shall be specifically enforced; 
but if any person who has made such a contract [other 
than an arbitration agreement to which the provisions of 
the said Act apply] (l/i) and has refused to perform it 
sues in respect of any subject which he has contracted to 
refer, the existence of such contract shall bar the suit. 

Illustrations — 
to (a) — 

A. contracts to sell, and B. contracts to buy, a lakh of Rupees in the 
four per cent, loan of the [Central Government] (t) : 

A. contracts to sell, and B. contracts to buy, 40 chests of indigo at 
Rs. 1,000 per chest : 

In consideration of certain property having been transferred by A. to 
B., B. contracts to open a credit in A/s favour to the extent of Rs, 10,000,. 
and to honour A/s drafts to that amount. 

\Larios v. Bonany (1873) L.R. 5 P.C. 346.] 

The above contracts cannot be specifically enforced, for in the first and 
second both A. and B. and in the third A., would be reimbursed by com- 
pensation in money. 

[ Cp . Hukumchand Kasliwal v. Pioneer Mills Co., 2 Luck. 299; 99 
IX. 483; A.I.R. 1927 Oudh 55.] 

to (by— 

A, contracts to render personal service to B. : 

A. contracts to employ B. on personal service: 

A. , an author, contracts with B., a publisher, to complete a literary 
work: 

B. cannot enforce specific performance of these contracts: 

A. contracts to buy B/s business at the amount of a valuation to be 
made by two valuers, one to be named by A. and the other by B. A. and 
B. each name a valuer, but before the valuation is made A. instructs his 
valuer not to proceed. 

[Vickers v. Vickers (1867) L.R. 4 Eq. 529. It is clear that there is 
not a contract capable of specific enforcement, but not clear why A. should 
not be restrained from interfering with the valuation.] 

By a charter-party entered into in Calcutta between A., the owner of 
a ship, and B., the charter, it is agreed that the ship shall proceed to 
Rangoon, and there load a cargo of rice, and thence proceed to London, 
freight to be paid, one-third on arrival at Rangoon, and two-thirds on deli- 
very of the cargo in London : 

[Cp. Le Blanch v. Granger (1866) 35 Beav. 187; 147 R.R. 105. J 


(/) These words were substituted 
for “ Code of Civil Procedure and 
the Indian Arbitration Act, 1899 ” 
by s. 49 (2) of the Arbitration Act, 
1940 (X of 1940), which consolidat- 
ed with amendments the previous 
law. 

( g ) These words were substituted 
for the words u a controversy ” by 
the Indian Arbitration Act* 1899 (IX 


of 1899), S. 21, and remain part of 
this section of the Specific Relief 
Act, although s. 21 of the Act of 
1899 was repealed by the Repealing 
Act, 1938 (I of 1938). 

( h ) These were added by the 
Arbitration Act, 1940. 

(0 Substituted for “Govern* 
ment of India” by the A.O, 
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A. lets land to B, and B. contracts to cultnpte it in a particular manner 
for three years next after the date of the lease: 

A. and B. contract that, in consideration of annual advances to be made 
by A., B. will for three years next after the date of the contract grow 
particular crops on the land in his possession and deliver them to A. when 
cut and ready for delivery : 

A, contracts with B. that, in consideration of Rs, 1,000 to be paid to 
him by B., he will paint a picture for B. : 

A. contracts with B. to execute certain works which the Court cannot 
superintend : 

A. contracts to supply B. with all the goods of a certain class which 
B. may require: 

{Here there is no contract until B. gives a definite order; see notes on 
S. 5 of the Indian Contract Act, above.] 

A. contracts with B. to take from B. a lease of a certain house for a 
specified term, at a specified rent, “ if the drawing room is handsomely 
decorated,” even if it is held to have so much certainty that compensation 
can be recovered for its breach: 

[Taylor v. Portington (1855) 7 D.M. & G. 320; 109 R.R. 147. An 
authority which probably would not be extended.] 

A. contracts to marry B. : 

The above contracts cannot be specifically enforced. 

to (c)— 

A., the owner of a refreshment-room, contracts with B. to give him 
accommodation there for the sale of his goods and to furnish him with the 
necessary appliances. A. refuses to perform his contract. The case is one 
for compensation and not for specific performance, the amount and nature 
of the accommodation and appliances being undefined. 

f Paris Chocolate Co. v. Crystal Palace Co. (1855) 3 Sm. & G. 119; 
107 R.R. 49; the reason adopted in the illustration was not the only one.] 

to (d)— ■ 

A. and B. contract to become partners in a certain business, the contract 
not specifying the duration of the proposed partnership. This contract 
cannot be specifically performed, for, if it were so performed, either A. or 
B, might at once dissolve the partnership. 

[SVoff v. Rayment (1868) L.R. 7 Eq. 112. It may be otherwise if the 
partnership is for a defined term: England v. Curling (1844) 8 Beav. 129; 
68 R.R. 39.] 

to (e)— • 

A. is a trustee of land with power to lease it for seven years. He enters 
into a contract with B. to grant a lease of the land for seven years, with a 
covenant to renew the lease at the expiry of the term. This contract cannot 
be specifically enforced. 

The Directors of a company have power to sell the concern with the 
sanction Of a general meeting of the shareholders. 

They contract to sell it without any such sanction. This contract can- 
not be specifically enforced. 

Two trustees, A. and B., empowered to sell trust property worth a 
lakh of rupees, contract to sell it to C. for Rs. 30,000. The contract is so 
disadvantageous as to be a breach of trust, C. cannot enforce its specific 
performance. 

The promoters of a company for working mines contract that the com- 
pany, when formed, shall purchase certain mineral property. They talpe 
no proper precautions to ascertain the value of such property— and in fact 
agree to pay an extravagant price therefor. They also stipulate that the 


. E. A, 

S. 21, 
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S;*. A; vendors shall give them a bonus out of the purchase-money. This contract 
jg 21 cannot be specifically enforced. 

[Mortlock v. Buller (1804) 10 Ves. 292; 7 R.R. 417, suggested the 
first and third paragraphs. The second and fourth state plain cases of 
breach of trust of fiduciary duty.] 

to (f)- 

A company existing for the sole purpose of making and working a 
railway contract for the purchase of a piece of land for the purpose of 
erecting a cotton mill thereon. This contract cannot be specifically enforced. 

{This is the simplified type of an agreement ‘ ultra vires' Such simpli- 
city hardly occurs in practice.] 

to (g)— 

A. contracts to let for twenty-one years to B. the right to use such part 
of a certain railway made by A. as was upon B/s land, and that B. should 
(have a right of running carriages over the whole line on certain terms, and 
might require A. to supply the necessary engine power, and that A. should 
during the term keep the whole railway in good repair. Specific perfor- 
mance of this contract must be refused to B. 

f Blackett v. Bates (1865) L.R. 1 Ch. 117 has supplied the facts.] 

to (h)-~ 

A. contracts to pay an annuity to B. for the lives of C. and D. It 
turns out that, at the date of the contract, C, though supposed by A. and B. 
to be alive, was dead. The contract cannot be specifically performed. 

[For reported cases of this class, see on I.C.A., s. 20, above.] 


Diversity of cases included— It is rather unfortunate that 
this section and the illustrations do not more clearly distinguish 
■cases where there is a contract binding in law and enforceable, 
only not by specific performance, from those where there is no 
contract at all. Cases under sub-sections (a), (b), and (g) be- 
long to the former class; cases under sub-sections (c), (d), mostly 
but — as the illustrations show — not wholly to the latter; cases under 
(e) and (f) may belong to either, according as the promisor has 
or not made himself personally liable besides purporting to bind 
beneficiaries, or a principal, whom he had no authority to bind; 
(h) was probably intended to apply only to cases of common mis- 
take, or the failure of a fundamental condition, going to the root 
of the contract, but its terms are wide enough to cover a partial 
failure of consideration. But perhaps the use of the word ‘con- 
tract ’ in the enacting part was meant to exclude all cases of wholly 
void agreements, though it is hard to see how ‘ a contract the terms 
of which the Court cannot find with reasonable certainty ’ can es- 
cape being an agreement void for uncertainty under s. 29 of the 
Contract Act. 

In clause .(d) the word ‘revocable’ is inaccurate; it should 
rather have been ‘ determinable.’ There is no such thing as a re- 
vocable contract of any kind. But for the illustration, one would 
have thought the draftsman had in mind such cases as Moorhouse 
y. CohAn (/), where the alleged promise amounts only to an ex- 


(/) (1881) 1 Beav. Ml; 92 R.R, 452. 
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pression of intention to do or give what the promisor himself thinks S. £« A^ 
proper. * S* 2k 

The fixed limit of time laid down by clause (g) does not cor- 
respond to any rule or presumption in English law. It should bO 
needless to remark that an agreement which is to be performed 
within three years, or one, or once for all and immediately, may, 
nevertheless, on one of the other grounds enumerated, be such as the 
Court will not order to be specifically performed. 

Clause (e) is in truth a particular case under a more general 
principle which is not explicitly asserted in the Act, but of which 
the justice and necessity are obvious. The Court cannot order a 
performance that would be a punishable offence, or contravene any 
statute or public regulation made by lawful authority, or be Wrong- 
ful against any third person. The case of A. making incompatible 
agreements with X. and Y. has been considered under s. 6 of the 
Contract Act, above. As to unlawful agreements in general, see 
the commentary on I.C.A., s. 23, above. 

Clause (a) ; Where compensation in money is an adequate 
relief. — “ An ordinary contract to lend or borrow money, whether 
on security or otherwise, comes within this category. But suppos- 
ing money has already been advanced and the borrower refuses to 
execute a mortgage according to the agreement, the lender would 
apparently be prejudiced if the loan were to remain without security, 
and it is difficult to see what difference it would make in this respect 
whether the entire loan had been advanced or only a portion, if in the 
latter case the lender has been ready and willing to advance the 
remaining sum according to the agreement. On the other hand, if 
the loan was liable to be repaid at once and the borrower is willing 
to pay it off, there would be no object in decreeing specific perform- 
ance in such a case ’* ( k ). Where money promised as a loan by a 
mortgagee is not advanced in full, the mortgagor is only entitled 
to recover, if anything, damages for non-payment of the balance; 
he cannot sue for specific performance of the agreement to lend 
the full sum promised (/). See I.C. A., s. 39, notes under the 


(k) Meenakshisundara v. Rathna- 
sami (1918) 41 Mad. 959, at p. 976; 
49 I.C. 291; South African Terri- 
tories Co., Ltd . v. Walling ton 
(1898] A.C. 309; Jewan Lai Dag a 
v. Nilmam (1927) 55 LA. 107; 7 
Pat. 305; 107 I.C. 337; A.I.R. 
1928 P.C. 8Q. 

(0 Phul Ckand v. Chand Mai 
(1908) 30 All. 252; South African 
Territories Co ,, Ltd . v, Wallingtm 
(1898] A.C. 309; Amkaran v. Sai~ 
damadath (1879) 2 Mad. 79; Raja- 
gopala v. Sheikh Davood (1917) 34 
Mad.LJ. 342 ; 45 LC< 161; Sheikh 


Galim v. Sadarjan Bibi (1916) 43 
Cal . 59 ; 29 I . C. 621 ; Narain Persluid 
v. Narain Singh (1930) 52 All. 
1037; 131 I.C. 599; A.I.R. 1931 
All. 40; Khunni Lai v. Bmkey Lai 
A.I.R. 1934 All.* 449; 1934 AU.L. 
J. 713. The rule does not apply to 
the right of a mortgagor in a posses 
sory mortgage to recover the balance 
of the mortgage money left with the 
mortgagee; Thakar Singh v. Jagat 
Singh A.I.R. 1933 Lah. 1; 140 I.C 
495. By s. 76 of the English Com- 
panies Act, 1929, a contract with % 
company to take and pay for any 
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8* It* A. head “Disabled himself from performing,” above. An agreement 
8* 81* to grant a kanom in Malabar is not affected by this clause, being in 
substance not for lending but for a well-known kind of tenancy (m). 

Clause (b) : Contracts involving personal services cannot be 
specifically enforced (n) : see the first three illustrations of cl. (b). 
Similarly* no specific performance can be decreed of a contract to 
give in marriage (o). Contracts by which a party thereto agrees 
to execute works which the Court cannot superintend cannot be spe- 
cifically enforced. So it was held where A. agreed to sell his pro- 
perty consisting of a building and vacant land to B., and B. agreed 
to build a temple on a portion of the land and to secure an annuity 
to A. and his wife ( p ). See also notes to s. 12, “ Contracts to exe- 
cute building or other works,” above. 

Clause (c) : Where the terms cannot be ascertained with 
reasonable certainty. — Where by the terms of a kabuliat the Gov- 
ernment agreed to construct large and small embankments, and to 
excavate the silt of khals and close the mouths of the khals, the Court 
refused at the suit of the lessee to pass a decree directing the Gov- 
ernment to carry out those works ( q ). The mere difficulty, how- 
ever, in fixing the terms of a contract, is no ground for refusing 
specific performance. In a case where the contract was that if 
the lessees wanted more land for the purposes of the lease, the 
lessors should let such land “ at a proper rate,” the Privy Council, 
dissenting from the view taken by the High Court of Calcutta that 
it was impossible to determine what was a reasonable rate, said: 
“ Their Lordships cannot think that in the present case the Court, 
upon a proper inquiry, would have been unable to determine it. 
There might have been considerable difficulty in fixing the rate; 
but difficulties often occur in determining what is a reasonable price 
or a reasonable rate, or in fixing the amount of damages which a 
man has sustained under particular circumstances. These are diffi- 
culties which the Court is bound to overcome” (r). See I.C.A. 
s. 29, above. 

debentures of the company can now ( o ) In the matter of Gunfmt 

be enforced by an order ftfr specific Narain Singh (1876) 1 Cal. 74. 

performance. See also Mst . Hu - (/>) Ramachandra v. Ramachandra 

mela v. Ori Sahoo A.I.R. 1935 All. (1898) 22 Bom. 46. 

688; 155 I.C 550. (q) Chunder Sekhur v The CoU 

(w) Thiruthiyil Unniri Kutti v. lector of Midnap ore (1878) 3 Cal. 
Narayana Chettiar 123 I.C. 12; 464. 

A.I.R. 1929 Mad. 777; Vaha Kal- r (r) The New Beerhhoom Coal 

yani v. Knshnan (1931) 55 Mad. Co., Ltd . v. Boloram Mahata 

519; 138 IC. 78; A.I.R. 1932 Mad.* (1880) 7 LA. 107, 114; 5 Cal. 932, 

305. ' 937. If the essential terms of a 

(») Ram Charm v. Rakhal Das contract are settled, jt may be speci- 

(1913) 41 Cal. 19, 33; 20 LC. 157; fically enforced, either as consisting 

Ram Kumar v. Skolapur Spinning of those terms only or together with 

& Weaving Co. A.I.R. 1934 Bom. such other terms and. conditions as 

427 ; 36 Bom.L.R. 907* are usual in contracts of that 4es- 
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Mutuality. — Specific performance cannot be granted of a con- 
tract which can be enforced at the option of only one of the parties. 
In a Privy Council case a contract was entered into by the guardian 
of a Mahomedan minor for the purchase of immovable property on 
behalf of the minor. The suit was brought to enforce specific per- 
formance against the vendor. The Privy Council held that specific 
performance could not be decreed of such a contract. Their Lord- 
ships said : " They are ... of opinion that it is not within the 
competence of a manager of a minor's estate or within the 
competence of a guardian of a minor to bind the minor or the minor's 
estate by a contract for the purchase of immovable property, and 
they are further of opinion that as the minor in the present case 
was not bound by the contract there was no mutuality, and that the 
minor who has now reached his majority cannot obtain specific 
performance of the contract." It is immaterial that the purchase 
was advantageous for the minor ty). 

Minors and specific performance. — See notes above under 
the head "Mutuality,” and notes to s. 11 of the I.C.A. under the 
head “ Specific performance,” above. 

Contract to refer to arbitration. — The last clause of s. 28 of 
the Contract Act is somewhat similar to the last clause of the present 
section. The former clause has been repealed by the Specific Relief 
Act except in certain Scheduled Districts where the Specific Relief 
Act is not in force. 

The last clause of the present section does not apply unless ( 1 ) 
there is a contract to refer present or future differences to arbitra- 
tion, and (2) the plaintiff has refused to perform it. 

“ Contract to refer present or future differences to arbitration”— 
The contract the existence of which will bar a suit under the circum- 
stances contemplated by the present clause must be an operative con- 
tract and not a contract broken up by the conduct of the parties to 
it. Thus where nothing was done by either party under the agree- 
ment to refer, in one case for more than a year (/), and in another 
for more than three years (w), it was held that the agreement was 
no bar to the suit. Upon the same principle, where the plaintiff 
purports to withdraw from a submission, but no steps are taken 
by the defendant to enforce the submission by proceedings under the 


cription: Copal Sridhar v. S' as hi 
Bhushan (1932) 60 Cal. Ill; 142 I. 
C 465; A.I.R. 1933 Cal. 109. 

(s) Mir Sarwarjan v. Fakhrud - 
din Mahomed Ckowdhuri (1911) 39 
LA. 1; 39 Cal. 232; 13 I.C. 331; 
V enkatachalam v. Sethuram (1932) 
56 Mad. 433; 142 I.C. 315; A.I.R. 
1933 Mad. 322 {F.B.]. Where a 
minor attained majority and the 


other party had not repudiated the 
contract which had been made by the 
minor's guardian, the contract was 
specifically enforced : Adinarayana 
v. Venkatasubboyya 1940 Mad. 852; 
A.I.R. 1940 Mad. 625. 

(/) Tahal v. Bisheshar (1886) 8 
All. 57. 

(u) Atma Rai v. Sheobaran Rai 
(1882) 2 All.W.N. 58. 


S. R.A 
8 . 21 . 



THE SPECIFIC RELIEF ACT, 1877. 


®6 

St, A* Code of Civil Procedure, it is tantamount to an acquiescence by the de- 
21 * 22. fendant in withdrawal, and the agreement to refer i& no bar to the 
plaintiff’s suit ( v ). Similarly where the arbitrators refused to act 
and no action was taken by either party for seven years to enforce 
the agreement, it was held that the agreement was no bar to a 
suit respecting matters comprised in the agreement {w). 

A submission may be revoked for good clause (#). Therefore, 
where a plaintiff alleges in his plaint that he revoked the submission 
and states the grounds, it is the duty of the Court to inquire whether 
the submission was revoked in fact and whether there were good 
grounds for the revocation. The Court should not without such 
inquiry hold the suit barred under this section ( y ). 

“Has refused to perform it” — The mere fact of filing a suit 
is not tantamount to a refusal to perform the contract within the 
meaning of this clause; it must be shown that the plaintiff has 
refused to refer to arbitration (z). 

“Shall bar tke suit ” — “The wording of this section is wide 
enough to cover contracts to refer any matter which can legally 
be referred to arbitration. One of such matters is a suit proceed- 
ing in Court ”(a). Therefore, where the parties to a suit refer 
the matters in difference between them in such suit to arbitration, 
the further hearing of the suit will be barred under this section ( b ). 
See Arbitration Act, 1940, s. 23 (2). 

(c) Of the Discretion of the Court . 

22 , The jurisdiction to decree specific perform- 

Discretion as to ance is discretionary, and the Court is 
decreeing specific per- not bound to grant such relief merely 
lormance. because it is lawful to do so; but the 

discretion of the Court i's not arbitrary but sound and 
reasonable, guided by judicial principles and capable of 
correction by a Court of Appeal. 

The following are cases in which the Court may pro- 
perly exercise a discretion not to decree specific perform- 
ance: 


( v ) Adhtbai v. Cursandas (1886) 
11 Bom. 199. 

(w) Ram Kumar v. Jagmohan 
(1911) 33 AH. 315; 9 I.C. 80. 

(x) The authority of an appoint- 
ed arbitrator or umpire in cases 
governed by the Arbitration Act, 
1940, cannot be revoked except by 
leave of the Court unless a diffe- 
rent intention is expressed in the 
arbitration agreement: see s. 5 of 
the Act. 


(y) Banstdhar v. Sital Prasad 
(1906) 29 All. 13. 

(z) Koomud Chunder v. Chunder 
Kant (1879) 5 Cal. 498; Tahal v. 
Bisheshar (1885) 8 All 57. 

(a) Sheoambar v. Deodat (1887) 
9 All, 168, 170-171. 

(b) Sheo Dat v. Sheo Shankar 
(1905 ) 27 AIL 53; Salig Ram v. 
Jhunna Kmr (1882) 4 AIL 546; 
Mohamad Yahia v. Bibi Soghrq A. 
LR. 1937 Pat, 232; 169 I.C. 741. 
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I. Where the circumstances under wh|cfa the (con- 
tract is made are such as to give the plaintiff an unfair 
advantage over the defendant, though there may be no 
fraud or misrepresentation on the plaintiff’s part. 

Illustrations. 

(a) A., a tenant for life of certain property, assigns his interest therein 
to B. C. contracts to buy, and B. contracts to sell, that interest. Before 
the contract is completed, A. receives a mortal injury from the effects of 
which he dies the day after the contract is executed. If B. and C. were 
equally ignorant or equall} aware of the fact, B. is entitled to specific per- 
formance of the contract. If B. knew the fact, and C. did not, specific 
performance of the contract should be refused to B. 

[Ellard v. Lord Llmidaff (1809, Ireland) 1 Ball & Beatty, 241; 12 R.R. 
22; the tenant, for life’s condition was in fact within the seller’s special 
knowledge, which is not noticed in Chitty J.’s critical remarks in Turner v. 
Green [1895Q 2 Ch. 205, at p. 209. Qu. whether it was not really a cast 
of fraud. This illustration, anyhow, adopts Ellard v. Lord Llatidaff to 
its full extent,] 

(b) A. contracts to sell to B. the interest of C. in Certain stock-in 
trade. It is stipulated that the sale shall stand good, even though it should 
turn out that C.’s interest is worth nothing. In fact, the value of C.'s 
interest depends on the result of certain partnership-accounts, on which he 
is heavily in debt to his partners. This indebtedness is known to A., but 
not to B. Specific performance of the contract should be refused to A. 

[Smith v. Harrison (1857) 26 L.J.Ch. 412; 112 R.R. 412. The sale 
is voidable ] 

(c) A. contracts to .sell, and B. contracts to .buy, certain land. To 
protect the land from floods, it is necessary for its owner to maintain an 
expensive embankment. B. does not know of this circumstance, and A. 
conceals it from him. Specific performance of the contract should be 
refused to A. 

[Shirley v. Stratton (1785) 1 Bro. C. C. 440: no reasons reported. 
“Industrious concealment” of course amounts to fraud.] 

(d) A.’s property is put to auction. B. requests C., A.’s attorney, to 
bid for him. C. does this inadvertently and in good faith. The persons 
present, seeing the vendor’s attorne\ bidding, think that he is a mere puffer 
and cease to compete. The lot is knocked down to B. at a low price. 
Specific performance of the contract should be refused to B. 

[Twining v. Morrice (1788) 2 Bro. C. C. 326.] 

[Additional Illustration . — A, sells a leasehold house to B., and in 
answer to B.’s inquiry states in good faith, but by inadvertence, that no notice 
from the landlord has been served on the property. In fact, a notice has 
been served requiring certain dilapidations to be made good. This being x 
a matter within A.’s knowledge, affecting the value of the property, the 
failure to disclose it is material, and A. is not entitled to specific perfor- 
mance, even though in the circumstances B. may not be entitled to rescind 
the contract: Beyfus v. Lodge [1925] Ch. 350.] 

II. Where the performance of the contract would 
involve some hardship on the defendant which he did not 
foresee, whereas its non-performance would involve no 
such hardship on the plaintiff. 

88 * 
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. ft. ft. Illustrations. 

22. ( e ) a, is entitled to some land under his father's will on condition that, 

if he sells it within twenty-five years, half the purchase-money shall go to B* 
A,, forgetting the condition, contracts, before the expiration of the twenty- 
five years, to sell the land to C. Here the enforcement of the contract 
would operate so harshly on A., that the Court will not compel its specific 
performance in favour of C. 

[A decision of Lord Hardwicke’s of which there is no regular report: 
see Fry bn Specific Performance § 429. ] 

(f) A. and B., trustees, join their beneficiary, C., in a contract to sell 
the trust-estate to D., and personally agree to exonerate the estate from 
heavy incumbrances to which it is subject. The purchase-money is not 
nearly enough to discharge those incumbrances, though, at the date of the 
contract, the vendors believed it to be sufficient. Specific performance of 
the contract should be refused to D, 

[Wedgwood v. Adams (1843) 6 Beav. 600; 63 R.R. 195.] 

(g) A., the owner of an estate, contracts to sell it to B., and stipulates 
that he, A., shall not be obliged to define its boundary. The estate really 
comprises a valuable propert}', not known to either to be part of it. Specific 
performance of the contract should be refused to B,, unless he waives lus 
claim to the unknown property. 

[Simplified from Baxmdale v. Seale (1854) 19 Beav. 601; 105 R.R. 

261.] 

(h) A. contracts with B. to sell him certain land, and to make a road 
to it from a certain railway-station. It is found afterwards that A. cannot 
make the road without exposing himself to litigation. Specific performance 
of the part of the contract relating to the road should be refused to B., even 
though it may be held that he is entitled to specific performance of the rest 
with compensation for loss of the road. 

[Peacock v. fenson (1848) 11 Beav. 355; 83 R.R. 193.] 

(i) A., a lessee of mines, contracts with B., his lessor, that at any time 
during the continuance of the lease B. may give notice of his desire to take 
the machinery and plant used in and about the mines, and that he shall have 
the articles specified in his notice delivered to him at a valuation on the 
expiry of the lease. Such a contract might be most injurious to the lessee's 
business, and specific performance of it should be refused tu B, 

[Talbot v. Ford (1842) 13 Sim. 173; 60 R.R. 314. If the notice had 
been limited to a prescribed short time before the end of the lease the cove- 
nant would be reasonable.] 

(j) A. contracts to buy certain land from B. The contract is silent as 
to access to the land. No right of way to it can be shown to exist. Specific 
performance of the contract should be refused to B. 

[Dmne v. Light (1857) 8 D.M. & G. 774; 114 R.R. 328.] 

(k) A. contracts with B. to buy from B.'s manufactory and not else- 
where all the goods of a certain class used by A. in his trade. The Court 
cannot compel B. to supply the goods, but if he does not supply them A. 
may be ruined, unless he is allowed to buy them elsewhere. Specific per- 
formance of the contract should be refused to B. 

[Apparently suggested by Hills v. Croll (1845) 2 Fh. 60; 78 R.R. 23, 
where the reason given is that the Court is unable to enforce the whole of 
the contract; but the substantial relief there sought was an injunction, as to 
which see Fry on Specific* Performance, § 853. There is no word of any 
one being ruined in the report.] 
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The following is a case in which the Court may pro- 
perly exercise a discretion to decree specific perform- 
ance : — 



III. Where the plaintiff has done substantially acts 
or suffered losses in consequence of a contract capable of 
specific performance. 

Illustration . 

A. sells land to a railway-company, who contract to execute certain 
works for his convenience. The compan> take the land and use it for their 
railway. Specific performance of the contract to execute the works should 
he decreed in favour of A. 

[Storer v. G, W. Ry Co. (m2) 2 Y. & C.C.C. 48; 60 RR 23 The 
only difficulty m the case was the nature of the performance to be enforced.] 

The discretion of the Court. — The accustomed language of 
English equity judges as to the discretion of the Court in granting 
specific performance is intimately bound up with the historical limits 
of their jurisdiction. Every one who came to a court of equity 
for relief was bound to show that he had no remedy, or no adequate 
remedy, in the ordinary jurisdiction of i court of common law. 
Failing this, his suit would be dismissed 44 for want of equity.” 
Now a claim for specific performance assumes the existence of an 
actionable contract. Therefore the plaintiff had always to face 
the question: Why is not the Common Law right to recover 
damages good enough for your case? and the Court was, in strict- 
ness always on the defensive against a charge of trespassing on the 
domain of the common law. The Court of Chancery did indeed 
establish the presumption that specific performance was the proper 
remedy on a contract to convey land, but it was only a presump- 
tion liable to be displaced ; there is no absolute right to this remedy. 
“ The Court exercises a discretion . . . and directs a specific per- 
formance unless it should be what is called highly unreasonable 
to do so;” what incidents or consequences shall be deemed highly 
unreasonable must depend on the circumstances of the particular 
case ( c ). 

But, in a Court which has jurisdiction to administer all reme- 
dies, what remains of the Chancery doctrine is that the Court will 
decree that remedy which appears the more just and equitable, 
subject to the settled rule (expl. to s. 12 above) that specific per- 
formance will only for special reasons be refused on a contract 
for the conveyance of immovable, or granted on a contract for the 
transfer of movable, property. A Court of unlimited jurisdiction 
cannot, of course, avoid, as the English Court of Chancery often 
did, deciding whether there is or is not an enforceable contract. 

( c ) Lord Langdale in Wedgwood Watson v, Marstm (1853) 4 D.M. 
v. Adams (1843) 6 Beav. at p. 60S; & G. at p. 239; 102 R.R, at p. 107. 

63 R.R. at p, 199; approved , 
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R. A. The modern rule has been thus declared: “ It is clear that 
* SSL* the Court may exercise a discretion in granting or withholding a 
decree for specific performance; and in the exercise of that discre- 
tion the circumstances of the case, and the conduct of the parties 
and their respective interests under the contract, are to be 
remembered ” (d). 

Our s. 22 with its sub-divisions and illustrations is really more 
like an elementary lecture than legislation. We are far from say- 
ing that an exposition of this kind was not required or at least 
useful in 1877. It must not be supposed to be exhaustive ( e ). 

We have nothing more to add to the identification of the cases, 
that furnished the illustrations except that in some of them the 
facts as reported have been purposely simplified; others really have 
much more to do with injunctions than with specific performance; 
in several the limits of equitable jurisdiction, as they existed in 
England down to 1875, make it very difficult to say whether the 
Court really thought there was any contract at all ; and Lord Jus- 
tice Knight Bruce’s judgment in Dcnnc v. Light [clause II, 
ilk ( j ) ] , is one of the characteristic utterances which refresh the 
reader of De Gex, Macnaghten and Gordon’s reports with a “ glad- 
some light of jurisprudence ” undreamt of by Coke. 

There are, of course, many agreements not assignable to any 
particular head of this section which are quite unfit, as a matter of 
plain common sense, to be specifically enforced. Such was .an 
Undertaking by a Hindu, as part of an attempted settlement of a 
communal controversy, to cut down a pipal tree. Consideration or 
no consideration, it is hard to see how specific performance could be 
seriously demanded (/). Where specific performance is sought 
against a subsequent purchaser who has the right of pre-emption,, 
relief will be refused ( g ). 

Delay. — Where delay not amounting to a bar by any statute of 
limitation is pleaded as a defence to a suit for specific performance* 
the validity of that defence must be tried upon principles substanti- 
ally equitable. “ Two circumstances, always important in such 
cases, are the length of the delay and the nature of the acts done 


( d ) Oxford v. Provand (1868) 
L.R. 2 P.C. 135, 151. 

(c) See Karsondas Kalidas v. 
Chhotalal M otic hand (1923) 48 Bom. 
259: 77 I.C 275; AI.R. 1924 Bom. 
119. 

(/) Israr Hasan Khan v. Deo 
Narain (1929) 115 I.C. 457; A. I. 
R. 1929 All. 372. Qu , whether 
performance would not have been 
unlawful as tending to more 


breach of the peace rather than re- 
conciliation. The judgment is enliven, 
ed by a couplet, somewhat defaced in 
the printer's transliteration, quoted 
without reference from the opening 
of the Gulistan, 

(g) Rajkishore Kuer v. Muham- 
mad Quaivum A.I.R. 1942 Pat 
366; 198 I.C. 890; Habibar Rahman 
v. AH Azahar (1926) 44 Cal.L.J. 
162; A.I.R. 1926 Cal. 1237. 
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during the interval, which might affect either party, and cause a S.-JL' 
balance of justice or injustice in taking the one course or the other, S„ % 
so far as relates to the remedy” (h). In Erkmger w 1 New 
Sombrero Phosphate Co , (i), Lord Penzance said: “ Delay, as it 
seems to be, has two aspects. Lapse of time may so change the 
condition of the thing sold, or bring about such a state of things that 
justice cannot be done by rescinding the contract subject to any 
amount of allowances or compensations. This is one aspect of 

delay. . . . But delay may also imply acquiescence It 

conduces, I think, to clearness and to the exclusion of a certain 
vagueness which is apt to hang about this doctrine of delay as a bar 
to relief, to keep these two different aspects of it separate and dis- 
tinct when the consequences of delay come to be considered in con- 
nection with the circumstances of an individual case.” pelay, how- 
ever, should be specifically pleaded (/), and, further, if the point 
is not taken in the lower Courts, it will not be allowed to be raised 
for the first time in second appeal ( k ). Specific performance may 
be refused on the ground of delay even if time is not of the essence 
of the contract (/). Where a purchaser delayed payment of the 
purchase-money of immovable property, insisting upon the insertion 
in the conveyance of an absolute warranty of title by the vendor to 
the property sold, it was held that as a right to such covenant was 
not shown, his delay of payment was not excused, and there was 
no case for decreeing specific performance (m). 

What amount of delay will constitute a bar to relief by way 
of specific performance depends on the circumstances of each case. 

A delay of one month has never been held sufficient for this pur- 
pose ( n ). The "shortest period which has been considered fatal is 
a delay of 3 months and IB days as happened in Glassbrook v. 
Richardson ( o ). In the old case of Marquis of Hertford V. 

Boore (p), a delay of 14 months was not considered a bar to the 
plaintiff's claim. On the other hand a delay of about 18 months (q), 
of 21 months (r), and of three years and a half ( s ), was considered 


( h ) Lindsay Petroleum Co v. 
Hurd (1874) L.R. 5 P.C. 221, 239. 

(*>(1878) 3 App. Cas. 1218, 
1231. 

(;) Peer Mahomed v. Mahomed 
Ebrakim (190S) 29 Bom. 234. 

( k ) Mokund halt v. Chotay Lall 
(1884) 10 Cal. 1061, 1069-1070. 

(/) Mokendra Nath v. Kah Pro- 
shad (1903) 30 Cal. 265, 276-278; 
Abdul Rahim v. Ma Budinta A. I* 
R. 1933 Rang. 149. 

(m) Bindeshri Par shad v. J air am 
Git (1887) L.R. 14 LA. 173; 9 


All, 705 

(«) Ilaradhaai v Bhagabati (1914) 
41 Cal. 852, 862 ; 23 LC. 214, 

(o) (1874) 23 W.R. (Eng.) 51, 

(p) (1800) 5 Ves. 719, 

( Q ) Southcomb v. Bishop <?/ 
Exeter (1847) 6 Hare 213; 77 R.R, 
86. 

(r) Lord James Stuart v. The 

London and North Western R\\ Co. 
(1852) 1 De G.M. & G. 721; 91 R. 
R 272 * 

(s) Eads v. Williams (1854) 4 
De G.M. & G. 674; 102 R.R. 326 
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R, A. fatal in later cases. In an Allahabad case, a delay of 1 year and 

» 28# 8 months was held fatal (£). But delays of 17 months in one case 

and about two years in another have been excused by the Lahore 
High Court ( u ). It may here be noted that the period of limitation 
for a suit for specific performance is 3 years from the date fixed 
for the performance, or, if no such date is fixed, when the plaintiff 
has notice that performance is refused [Limitation Act, art. 113]. 

In England, where the contract is substantially executed, and 
the plaintiff is in possession of the property, and has the equitable 
estate, so that the object of his action is only to acquire the legal 
estate, time either will not run at all as laches to debar the plaintiff 
from his right, or it will be looked at less narrowly by the Court ( v ). 
The reason is that the plaintiff has not been sleeping on his rights, 
but relying on his equitable title, without thinking it necessary to 
have his legal right perfected. It has accordingly 'been held that 
where a tenant holds under a contract for a lease, pays his rent, 
and has possession of the property and the enjoyment of all the 
benefits given to him by the contract, the lapse of time will not 
operate as a bar to its performance ( w ). The principle of these 
decisions was applied by the High Court of Calcutta in 1875. 
Certain shares in a company were allotted to one Seedat in 1860 
Cm the understanding that on payment by the plaintiff to Seedat of 
the price thereof, Seedat should transfer them to the plaintiff’s name. 
The plaintiff paid the price of the shares and received dividends 
from Seedat in respect of the said shares. After Seedat's death 
which took place in 1870, the plaintiff called upon his executor to 
transfer the shares to his name, but the executor refused. Upon 
these facts it was held in a suit by the plaintiff against the executor 
that the plaintiff was entitled to a decree for specific performance, 
and the executor was directed to transfer the shares to the plaintiff’s 
name (x). 

Case I.: Unfair advantage. — Where the parties are not on 
equal terms, as where the defendant in entering into the contract is 
influenced by the idea that by doing so he would get rid of a criminal 
charge brought against him by the plaintiff, and the terms of the 
contract are such that a man would not agree to them unless under 
some pressure of circumstances, the Court should refuse specific 
performance (y). It is otherwise, however, where there is no such 

(where the contract was for a lease 604. 

of a coal mine). ( w ) Clarke v. Moore (1844) 1 J. 

(0 Nawah Begam v. Creet (1905) & L. 723 ; 68 R.R 368; Sharp v. 

27 All. 678. Milligan (1856) 22 Beav. 606; Shep- 

(«) Jangal Singh v. Ghulam heard v. Walker (1875) L.R. 20 
Mahomed (1922) 3 Lah. 376; 67 I. Eq. 659. 

C. 700; A.I.R. 1922 Lah. 461; (x) Ahmed v. Adjein (1876) 2 

Allahdttta v. Jamna Das 117 I.C. Cal. 323. 

225; A.I.R. 1929 Lah. 679. % (y) CaUianji v. Narsi (1895) 19 

(v) Per Lord Redesdale in Crof- Bom. 764, 769. 
ton v. Ormsby , 2 Sch. & Lef. 5S3, 
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inequality between the parties O), The mere fact that the terjns S, B. : 
of a bargain are onerous will not amount to “unfair advantage” S 3 . 22* 
within the first branch of this section in the absence of evidence of 
fraud or misrepresentation (a). But we shall find under s. 28 that 
the present section does not exhaust the subject. Authorities on 
s. 1,2 of the Contract Act obviously may be applicable here (6). 

Case II.: Hardship on the defendant. — “The question of 
the hardship of a contract is generally to be judged of at the time at 
which it is entered into ; if it be then fair and just and not produc- 
tive of hardship, it will be immaterial that it may be by the force of 
subsequent circumstances or change of events have become less bene- . 
ficial to one party except where these subsequent events have been 
in some way due to the party who seeks performance of the 
contract” (r). 

“ This clause clearly contemplates a case in which the vendor 
has entered into a contract without full knowledge of the circum- 
stances. Instances of cases may be found in the books, where it 
has been held that mere improvidence or inadequacy is no hardship 
within the meaning of the rule, but that the bargain must be so 
hard as to be unconscionable, so that its actual performance would 
in the circumstances be inequitable. But where the hardship has 
been brought upon the defendant by himself, the Court will not 
consider that as a circumstance in favour of the refusal of specific 
performance ” ( d ). 

“ Provision for payment by vendor of a specified sum on 
breach.” — The mere fact that a contract for sale of land contains 
a clause whereby the vendor agrees in case of breach to return the 
earnest money and to pay also a specified sum as damages does not 
entitle the purchaser to specific performance (c). 

(cl) For *udhom contracts may he specifically enforced . 

23. Except as otherwise pro- 
Who may obtain vided by this Chapter, the specific per- 
specific performance, formance of a contract may be obtained 

by— 


( 2 ) Shih Lai v. The Collector of 
Bareilly (1894) 16 All. 423, 433. 

(a) Davis v. Maunq Shwe Go 
(191iyL.R. 38 I. A. 155; 11 I.C. 
801. 

(b) E.g , Rant Smular Saha v. 
Rai Kumar Sen Chowdhury 55 Cal. 
285; 104 I.C. 527; A.I.R. 1927 Cal. 
889. 

(c) Fry, g 418; (1894) 16 All. 423, 
435, supra . “ Hardship on the de- 
fendant ” means some collateral 
hardship and not merely, e.g the 
diminution of the purchase money; 


Pichai Moideen v. Chaturbhufa A. 
I.R. 1933 Mad. 736; 65 Mad.L.J. 
491; 145 I.C. 1023. 

(d) Haradhan v. BhagabaK 
(1914) 41 Cal. 852, 863 ; 23 I.C. 
214; Rami Reddi v. Pattabhirami 
A.I.R. 1937 Mad. 124; 71 M.L.J, 
599; 169 I.C. 12; Jadu Nath v. 
Chandra Bhushan A.I.R. 1932 Cal 
493; 36 C.W.N. 285; 138 I.C 498. 

(e) Sadiq Hussain v. Anup Singh 
(1923) 4 Lah. 327; 76 LC. 91; AX 
R. 1924 Lah. 151. 
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(a) any party thereto; 

(b) the representative in interest, or the principal, 
of any party thereto; provided that, where the 
learning, skill, solvency or any personal qua- 
lity (/) of such party is a material ingredi- 
ent in the contract, or where the contract pro- 
vides that his interest shall not be assigned, 
his representative in interest or his principal 
shall not be entitled to specific performance 
of the contract, unless where his part thereof 
has already been performed ; 

(c) where the contract is a settlement on mar- 
riage, or a compromise of doubtful rights bet- 
ween members of the same family, any per- 
son beneficially entitled thereunder; 

(d) where the contract has been entered into by 
a tenant for life in due exercise of a power, 
the remainder man ; 

(e) a reversioner in possession, where the agree- 
ment is a covenant entered into with his pre- 
decessor in title and the reversioner is entitled 
to the benefit of such covenant; 

(f) a reversioner in remainder, where the agree- 
ment is such a covenant, and the reversioner 
is entitled to the benefit thereof and will sustain 
material injury by reason of its breach ; 

(g) when a public company has entered into a con- 
tract and subsequently becomes amalgamated 
with another public company, the new com- 
pany which arises out of the amalgamation: 

(h) when the promoters of a public company have, 
before its incorporation, entered into a con- 
tract for the purposes of the company, and 
such contract is warranted 6y the terms of 
incorporation, the company. 

Nature of sect. 23. — This section is really an enumeration of 
the kinds "of parties, besides the actual contractors, who are entitled 
to sue on a contract. It involves no principle peculiar to the remedy 
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. a. a. 

8.23. 


(/) See note on s. 21 (b), above. 
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of specific performance. On one or two points it is more definite S. R. £ 
than the corresponding English authorities, and therefore it seems 8* 23* 
to us that citation of those authorities would not be useful We 
agree with Whitley Stokes that no reason appears why sub*s. (c) 
should not have extended to all compromises of doubtful claims. 

As to the validity of compromises in general, see under s. 25 of the 
Contract Act, above. It may be observed by way of caution that 
the enforcement of restrictive covenants by way of injunction does 
not come within this section. 

Clause (a) : Party to the contract, — Where there is a joint 
contract all must join in suing on the contract Specific perfor- 
mance cannot be granted to some only of several purchasers, if 
others refuse Jo join in the suit (g). 

Clause (b) : Representative in interest. — Where A. agreed 
to grant a lease to B. of a property which was at the date of the 
agreement in the possession of mortgagees, and B. agreed to undergo 
all the labour necessary for the conduct of a suit for redemption 
which was then pending and to pay all the expenses of the litigation, 
and the rent was to commence from the date on which possession 
was recovered from the mortgagees, it was held that the personal 
quality of B. was a material ingredient in the contract, and that his 
heir was not entitled to specific performance against A. ( h ). The 
right to obtain a reconveyance from a vendee or his heirs is ordi- 
narily assignable even to a stranger, but the deciding factor is the 
intention of the parties (i). 

Clause (c) : — S. 23 (c) is one of the exceptions to the English 
Common Law rule that only a party to a contract can sue on it (/). 

Clause (h) : — Contract with promoters of a company. — A 

contract by a person with the promoters of a company to take a 
certain number of shares of the company when formed is not a 
4t contract for the purposes of the company ” within the meaning 
of this clause, and allotment of shares to such a person by the com- 


(g) Safiur Rahman v, Maha- 
ramunnessa Bibi (1897) 24 Cal. 
832; Krisknamachari v. Ganganauiit 
(1882) 5 Mad. 29; 24 Cal. 832 has 
been dissented from in Jagdeosingh 
v. Bisambar (1938) Nag. 41; 171 
LC. 654; A.I.R. 1937 Nag. 186, 
where it was held that where a co- 
contractor refused to join as plain- 
tiff, he should be made a defen- 
dant; it was enough if all the par- 
ties to a contract were before the 
Court. 

(A) Mohendra Nath v. Kali Pro- 
shad (1903) 30 Cal. 265, 275-276. 
As to M personal quality,” see also 
89 


Vithoba v. Madhav (1918) 42 Bom. 
344, at p. 350; 46 I.C. 734. An 
option to repurchase property is 
pritna facie assignable, though it 
may be so worded as to show that 
it was to be personal to the grantee 
and not assignable; Vishweshwar v, 
Durgappa (1940) Bom. 674; 42 
Bom.L.R. 653; 191 LC. 139; A. 
I.R. 1940 Bom. 339. 

(i) Harkisandas v. Bai Dkanoo 
A.I.R. 1934 Bom. 171; 151 LC. 
536. 

(/) Jcmaki Bala v. Maheswar 
Das (1942) 21 Pat. 377; A.I.R. 

1942 Pat. 460 ; 201 IX. 660. 
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It, A* pany, if nothing is done by him amounting to an acceptance of the 
24 # allotment, will not make him a shareholder or entitle the company 
to stte him for the unpaid calls on those shares ( k ). The suit, more- 
over, in such a case is not one for specific performance. See s, 27 1 
cl. (e), as to the company’s liability to be sued. In England the 
company’s right to sue in such cases is said to be deduced, on the 
principle of mutuality, from its liability (/). 

(e) For whom Contracts cannot be specifically enforced. 

24 . Specific performance of a 

Personal bars to contract cannot be enforced in favour 
the relief. of a p erson — 

(a) who could not recover compensation for its 
breach ; 

(b) who has become incapable of performing, or 
violates, any essential term of the contract 
that on his part remains to be performed (m) ; 

(c) who has already chosen his remedy and ob- 
tained satisfaction for the alleged breach of 
contract; or 

(d) who, previously to the contract, has notice that 
a settlement of the subject-matter thereof 
(though not founded on any valuable conside- 
ration) had been made and was then in 
force. 

Illustrations 
to clause (a) — 

A., in the character of agent for B., enters into an agreement with C. 
to buy C.’s house A. is in reality acting not as agent for B. but on his 
own account A. cannot enforce specific performance of this contract. 

[See I.C.A., s. 236, above.] 

to clause (b) — 

A. contracts to sell B. a house and to become tenant thereof for a 
term of fourteen years from the date of the sale at a specified yearly rent. 
A. becomes insolvent Neither he nor his assignee can enforce specific per- 
formance of the contract 

[The insolvency need not have been judicially established, but there 
must be such proof of general insolvency as the Court can act on: Neale 
v. Mackenzie (1837)'! Keen, 474 ; 44 R.R. 105.] 


( k ) Imperial Ice Manufacturing 
Co, v, Munchershaw (1889) 13 

Bom. 415. 

(!) Fry, Sp. Perf. § 251. 

(m) Referred to in Sanwaley 
Prasad v. Shea Sarup (1926) 2 
Luck. 279; 98 I.C# 770 ; A.I.R. 


1927 Oudh 12; but the case really 
fell under s, 54 of the Contract Act, 
which see above. The rights of an 
aggrieved party under that section 
are, of course, not affected by the 
present clause. 
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A. contracts to sell B. a house and garden in which there are oma- 
mental trees, a material element in the value of the property as a residence., 

A. , without B/s consent, fells the trees. A. cannot enforce specific 
performance of the contract. 

A., holding land under a contract with B. for a lease, commits waste, 
or treats the land in an unhusbandlike manner. A. cannot enforce specific 
performance of the contract. 

A. contracts to let and B. contracts to take, an unfinished house, B. 
contracting to finish the house and the lease to contain covenants on the 
part of A. to keep the house in repair. B. finishes the house in a very 
defective manner: he cannot enforce the contract specifically, though A. and 

B. may sue each other for compensation for breach of it 

[Tilde sley v. Clarkson (1862) 30 Beav. 419; 132 R.R. 334; no disput- 
able law, a case purely on facts; one fails to see why it was reported.] 

to clause (c) — 

A 1 , contracts tol let, and B. contracts to take, a house for a specified 
term at a specified rent. B. refuses to perform the contract. A. thereupon 
sues for, and obtains, compensation for the breach. A. cannot obtain specific 
performance of the contract («). 


Matters of defence. — Note that, whereas s. 23 deals with 
general rules of procedure or title to sue, the sections from 24 to 26 
inclusive declare special grounds of defence founded on the plain- 
tiff’s conduct. “ The conduct of the party applying for relief is 
always an important element for consideration ” (o). 

If, in the illustration to clause (b) as to the ill-finished 
house (/>), the lessee had entered and occupied before the lessor’s 
work was done, it would be a question for the Court whether in ail 
the circumstances his occupation implied such acquiescence in the 
lessor’s performance of the contract as to debar him from finally 
refusing to perform it on his part (<?). Such circumstances as 
continued protest and payment of rent under protest will exclude 
any presumption of acquiescence. 

For an example of the same kind of case being set up without 
success, the lessee having nothing better to show than u querulous 
letters, not unusual in building contracts,” see Oxford v. 
Provmd ( r ). 

Clause (d) is founded on a state of English law which has now 
been altered by legislation ; see under the following section. 


(») In Whitley Stokes* Anglo- 
Indian Codes a reference is here 
given by some mistake to a case 
which has nothing to do with the 
subject. 

(a) Lamare v. Dixon (1873) L. 
R. 6 H.L. 414, 423. 

( P ) The letters designating the 
lessor and lessee have gone wrong in 


the printed text of the Act; the 
lessor was to finish the house and 
the lessee to keep it in repair dur- 
ing his occupation. 

(g) Lamare v. Dixm, supra . 

(r) (1868) L.R. 2 P.C, 135 
(from (he British settlement at 
Shanghai). 


S. 1. A* 
S. 24. 
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B. A. 2M5. A contract for the sale or letting of property, 
* Contracts to sell whether moveable or immoveable, can- 

has P no ty titie o" e who not he specifically enforced in favour 
is a voluntary settler . of a vendor or lessor — 

(a) who, knowing himself not to have any title to 
the property, has contracted to sell or let the 
same; 

(b) who, though he entered into the contract be- 
lieving that he had a good title to the pro- 
perty cannot, at the time fixed by the parties 
or by the Court for the completion of the sale 
or letting, give the purchaser or lessee a title 
free from reasonable doubt; 

(c) who previous to entering into the contract 
has made a settlement (though not founded 
on any valuable consideration) of the sub- 
ject matter of the contract. 

Illustrations . 

(a) A., without C.’s authority, contracts to sell to B. an estate which 
A. knows to belong to C. A, cannot enforce specific performance of this 
contract, even though C. is willing to confirm it 

(b) A. bequeaths his land to trustees, declaring that they may sell it 
with the consent in writing of B. B. gives a general prospective assent in 
writing to any sale which the trustees may make. The trustees then enter 
into a contract with C. to sell him the land C. refuses to carry out the 
contract. The trustees cannot specifically enforce this contract, as, in the 
absence of B/s consent to the particular sale to C., the title which they can 
give C. is, as the law stands, not free from reasonable doubt (s). 

(c) A., being in possession of certain land, contracts to sell it to Z. 
On enquiry it turns out that A. claims the land as heir of B., who left the 
country several years before, and is generally believed to be dead, but of 
whose death there is no sufficient proof. A. cannot compel Z. specifically 
to perform the contract ( t ). 

(d) A., out of natural love and affection, makes a settlement of certain 
property on his brothers and their issue, and afterwards enters into a con- 
tract to sell the property to a stranger. A. cannot enforce specific per- 
formance of this contract so as to override the settlement and thus prejudice 
the interests of the persons claiming under it 

Varieties of bad title. — The wording of clause (a) is not 
wholly clear. Knowing oneself not to have any title must be some- 
thing more than being aware of some defect in the title : how much 
more? Does it include only the extreme case of a man contracting 

(s) There appears to be no ( t ) Obviously A. has not made 

authority for holding such a general out his title, 
consent in advance to be good. 
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for the sale of property to which he has po present claim, on the 
mere chance of being able to acquire it? or does it cover the case 
of an imperfect title vitiated by some material defect which the 
vendor knows he has no means of making good? The English rule 
is that it is enough for a vendor suing for performance to be in a 
position to make a good title when he brings his action ; but this does 
not justify wilful concealment of defects from the purchaser (u). 
Such concealment is of course fraud; moreover there is in every 
contract for sale of immovable property a duty to disclose material 
facts which is more stringently laid down, if anything, by Indian 
legislation than by English decisions (v). 

A seller may and often does complete his title by procuring the 
concurrence of necessary parties; but it is another matter to offer 
the buyer a conveyance wholly proceeding from a party from Whom 
he did not agree to buy. The Court will not compel a buyer to 
accept such a conveyance, for it would be forcing a new contract on 
him ; it is one thing to join a mortgagee or the like in the vendor's 
conveyance, another thing to substitute a new vendor (u>). 

A seemingly doubtful point is whether this clause applies in the 
event of the buyer electing to affirm the contract with full know- 
ledge of the facts, and afterwards refusing performance for some 
other reason. 

It must be remembered that in England, owing to the compli- 
cations of land law and tenure, almost all sales of real estate are 
subject to special conditions limiting the objections that may be 
taken by the purchaser and the time within which they must be 
taken. Very few English vendors can be advised to believe that 
they have a good title in the sense of having a “ marketable " title 
which a purchaser can be compelled to accept without conditions. 
Minor defects, on the other hand, mostly cure themselves by lapse 
of time. In practice it is found that, where there is no reason to 
suspect any really fatal defect, pretty stringent conditions can be 
imposed without any sensible prejudice to the sale. 

As to cases where the original acceptance of the contract is 
expressed to be subject to approval of the title on the buyer's part, 
see notes on I.C.A., s, 7, under “ certainty of acceptance ", above. 

“ A doubtful title." — Clause (b) follows English law as it was 
understood when the Act was passed : the principle being that it is 
not reasonable to compel a purchaser to fulfil his contract when the 
title is open to so much and such plausible objection that, even 

though on full argument it might turn out to be good, to buy such a 

- 

<«) Adams v. Brake (1842) 1 Y. Contract (1890) 44 Ch.D. 218; De 

& C.C.C. 627 ; 57 R.R. 480. Souza v. Daphtary (1923) 25 Bom. 

(v) Transfer of Property Act, L,R. 610; 87 I.C. 230; A.I.R. 19254 

*• 55. Born. 252. 

(a/) Bryant and Barningham’s 


8. R. A. 

8 . * 
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B. A* title would be to risk buying a lawsuit* 11 The Court will not force 
* 35* a doubtful title on a purchaser ” was the common way of stating 
the rule. At this day, where a title depends on a really hard ques- 
tion of construction which the Court can determine in another 
appropriate form of procedure, a suit for specific performance is 
not the right way to raise it, and the vendor will probably lose his 
costs even if in one way or another he turns out to be in the right 
on the point in question (x). But the older general rule has now 
become the exception. ‘‘It is the duty of the Court/unless in very 
exceptional circumstances, to decide the rights between the vendor 
and the purchaser, even though a third person not a party to the 
action will not be bound by the decision ” (y). Indeed a like 
opinion had been expressed in the Court of Appeal at a much earlier 
date (z). After all, every title produced by a vendor must be good 
or bad, in the sense that it must satisfy or fail to satisfy the condi- 
tions of the vendor’s contract (a). Why should the Court decline 
to make up its mind? There would be no answer to this criticism 
under a system of officially authenticated title. In England, how- 
ever, some titles may be and are doubtful to the point of appearing 
good to some very learned persons and bad to others. The promi- 
nence of the rule in English doctrine is accounted for partly by this 
peculiarity of English real property law and partly by the anxiety 
of Chancery judges, down to the middle of the nineteenth century 
or later, not to decide a point of common law if they could help it. 

There has been considerable discussion as to the kind and 
amount of objections that will make a title too doubtful to be forced 
on a purchaser. Obviously no complete definition is possible. It 
might have conduced to clearness if it had always been remembered 
that, apart from statutory provisions which in England are com- 
pulsory only to a very limited extent, and between the extreme cases 
of practically immemorial continuity in a regular succession and 
bare-faced pretence of ownership by an impostor not having even a 
possessory title, there is no such thing as an absolutely good or bad 
title. A vendor seeking specific performance is bound to prove his 
title, subject to such admissions, waivers of inquiry, and acceptance 
of less than strict proof as the purchaser has agreed to by the terms 
of the contract. If the proof does not come up to that mark, the 
title is, as between the parties, not doubtful but bad. Such is the 
case, for example, when the vendor was formerly a trustee for sale 
of the property he is now dealing with and bought it for himself, and 


(x) NichoVs and Von Joel’s Con- 
tract [1910] 1 Ch. 43, C. A. 

(y) Smith v. Colbourne [1914] 2 
Ch. 533, 541, per Lord Cozens- 
Hardy M.R. 

(a) lb at pp. 544, 545. 

(a) The decree made at the trial 
of a specific performance suit is 


conclusive as to the terms of the con- 
tract, and evidence that the pur- 
chaser was aware of a material de- 
fect is not admissible in an inquiry 
as to title following the decree: 
McGrory v. Alder dale Estate Co. 
[1918] A.C, 503. 
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fails to produce any sufficient evidence that he did so with the 8. X. A, 
knowledge and consent of the beneficiaries ; and the nature of the S. 86. 
case is not altered if the judgment employs old-fashioned phrases j 

and says, “ it would be inequitable to force such a title as this upon ” 
the purchaser ( b ). 

From this point of view there cannot be any large proportion 
of cases in which the Court is of opinion that the vendor has satisfied 
the burden of proof, and yet thinks that a judicial pronouncement 
of that opinion would still leave the buyer exposed to such risk of 
adverse claims, or of difficulties if he is hereafter minded to become 
a seller, as a prudent buyer cannot reasonably be expected to under- 
take. In common practice judicial approval of a title is accepted 
as sufficient even when the question decided was of admitted diffi-. 
culty (r). There are exceptional cases however in which the Court 
may really feel doubtful; a judge of first instance, in presence of 
unreconciled differences or ambiguities in the dicta of an appellate 
Court, is in that position. “ The Court must feel such confidence 
in its own opinion as to be satisfied that another Court would not 
adopt another conclusion ” (d). Therefore the existence of appa- 
rently conflicting decision has been regarded as a sufficient ground 
of doubt even in the Court of Appeal (c). It has happened in the 
case of a title dependent not on any general principle of law, but on 
the construction of a particular will, that a very learned judge 
expressed his own opinion in favour of the title and yet thought 
the question too doubtful to justify him in decreeing specific per- 
formance, but eighteen years later another judge, with a contract 
for sale of property under the very same title before him, agreed 
with his predecessor's opinion, regretted his decision as overcautious, 
and held that there was no sufficient reason for refusing specific 
performance (/). It is possible that both decided rightly. 

In modern English practice difference of judicial opinions, or a 
reasonable apprehension thereof, seems to be the only accepted 
ground for the kind of doubt now in qustion ( g ). Apparently 
there is nothing to prevent Indian judges from taking the same line. 

When clause (a) was enacted, a conveyance without valuable 
consideration was by the law of England voidable at the suit of a 

( b ) Williams v, Scott {1900] A. 34, 39 (the question was on the con- 

C. 499, 508. struction of a provision in a Railway 

(c) One of the learned authors Company’s Act as to superfluous 

had occasion to be acquainted (not lands). 

professionally) with a case where (e) Palmer v. Locke (1881) 18 
a purchaser was ill-advised enough Ch.D. 281. 

to dispute a decision of Sir G. (/) Pyrke v. Waddingham [1852] 

Jessel’s on which the title rested. 10 Hare 1; 90 R.R. 243; M ullings 

Chitty J, followed that decision v. Trinder (1870) L.R. 10 Eq, 449. 

without hesitation, ( g ) See Fry on Specific Perfor- 

( d ) Chitty J., Thackwray and mance, § 890. it 

Young's Contract (1888) 40 Ch.D. 
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R. A, supervening purchaser for value, even with notice, under a sixteenth 
* 28 u century statute as construed by the Courts ; but now it cannot be 
so defeated (A). 

Illustrations (b) and (c) are illustrations of clause (b). The 
following are additional illustrations : — 4 

(1) N. mortgages his property to V. in 1880. N. and V. sell 
the property in 1882 to C, but the sale-deed is not registered. N* 
dies in 1883 leaving a will of which V. is the executor^ In 1885 C. 
sells the property to H. V., who has not obtained probate of N/s 
will, joins in the sale both in his own right and as executor of N. 
In 1888 H. agrees'to sell the property to M. H. cannot specifically 
enforce this contract, as the sale-deed of 1882 not having been 
registered, the equity of redemption remained in N. up to the time 
of his death. On his death it passed to his executor V., but V. not 
having obtained probate of N/s will, he could not make a valid 
transfer of the equity of redemption though he joined in the sale to 

H. N/s heir could therefore sue the person in possession for 
redemption, and the title cannot therefore be said to be free from 
reasonable doubt: Haji Mahomed Mitha v. Musaji Esaji (1891) 
15 Bom. 657. 

(2) M. agrees to sell his property to S. in 1913. One of the 
terms of the agreement is that M. shall deduce “ a marketable title 
to the property free from all reasonable doubts/' In the course of 
the investigation of title it transpires that one of M/s predecessors 
in title had in 1892 mortgaged the property to D. and G. This 
mortgage was effected by a deposit of the title-deeds of the property 
(one of which M. failed to produce), and by a memorandum of 
charge duly registered. There was no reconveyance from D. and 
G., but a release executed by G. alone whereby after reciting that 
D. had died leaving G. as his sole heir, and that the mortgage debt 
had been paid off by the mortgagor to G., G. released the property 
from the mortgage. There is no evidence to show that at the date 
of the release G. was the sole heir of D. This is not a title free 
from reasonable doubt, for if at the date of the release there was 
another heir of D., neither the release nor the recitals therein being 
binding on him, he could seek to enforce the mortgage. Nor can 
it be said that his right to do so was barred by limitation, for 
assuming the period of limitation to be 12 years only under art. 132 
of the Limitation Act, it is perfectly possible that there have been 
payments on account of the principal or interest secured by the 
equitable charge which would preclude the operation of the statute ; 
Shrinivasadas v. Meherbm (1916) 44 LA. 36; 41 Bom. 300; 39 

I. C. 627. [There is no distinction between the expression 
“ title free from reasonable doubt ” as used in this section and the 


(h) Voluntary Conveyances Act, Law of Property Act, 1925, s. 172). 
1893, 56 & 57 Viet. c. 21 (see now 
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expression “ marketable ' title free from, all reasonable doubts ” 8. B* A* 
used in the agreement in this case : Haji Oosman v. Haroon Saleh Ss, 25 * 26 
Mahomed (1922) 47 Bom. 369; 68 I.C. 862; A.I.R. 1923 Bom. 

148; Krishnaji v. Ram Chandra A.I.R. 1932 Bom. 51 ; 33 Bom* 

L.R. 1377; 135 I.C. 417 (where the English authorities are dis- 
cussed) ; Low & Co, v. lyoti Per shad (1931) 58 I. A. 392; 33 Bom. 

L.R. 1544; 135 I.C 632; A.I.R. 1931 P.C. 299.] 

Such title as the vendor has. — The condition that the pur- 
chaser shall take such title as the vendor has, imports that the vendor 
has some title, however defective it may be. Hence if the vendor has 
no title at all, as where the vendor is a mortgagee and the mortgage 
is executed by one who was not the owner of the property, the vendor 
is not entitled to specific performance (i). 

And where a vendor agrees to sell “ both may bungalows described 
above, including the sites and buildings together with the compounds, 
out-houses, etc.,” he agrees to sell not a mere revocable license to 
occupy the land, but the land itself; and the purchaser, therefore, 
unless he knew what the real tenure of the land was, cannot be 
compelled to accept a precarious title (/). 

(f) For whom Contracts cannot be specifically enforced , 
except with a Variation . 

2©. Where a plaintiff seeks specific performance 
Nun euforcem t- n t of a contract in writing, to which the 
except with va ia- defendant sets up a variation, the plain- 
on ' tiff cannot obtain the performance 

sought, except with the variation so set up, in the follow- ■ 
ing cases (namely) : — 

(a) , where by fraud or mistake of fact the con- 

tract of which performance is sought is in 
terms different from that which the defend- 
ant supposed it to be when he entered into it; 

(b) where by fraud, mistake of fact, or surprise 
the defendant entered into the contract under 
a reasonable misapprehension as to its effect 
as between himself and the plaintiff ; 

(c) where the defendant, knowing the terms of the 
contract and understanding its effect, has en- 
tered into it relying upon some misrepresen- 
tation by the plaintiff, or upon some stipula- 

(t) Motivahoo v. Vimyak (1888) B.] ; Shivram v. Bal (1902) 26 Bom* 

12 Bom. 1. 519; Gangadhar v. Kasmath (1872) 

(/) Ibrahimbhai v. Fletcher 9 Beng.L.R. 128* 

<1897) 21 Bom. 827, 857-858 [F. 

90 
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A. tion on the plaintiff’s part, which adds to the 

®* contract, but which he refuses to fulfil; 

(d) where the object of the parties was to produce 
a certain legal result, which the contract as 
framed is not calculated to produce ; 

(e) where the parties have, subsequently to the 
execution of the contract, contracted to vary 
it. 


Illustrations. 

(a) A., B. and C. sign a writing by which they purport to contract 
each to enter into a bond to D. for Rs. 1,000. Tn a suit bv D., to make A., 
B. and C. separately liable each to the extent of Rs. 1,000, they prove that 
the word “ each ” was inserted by mistake ; that the intention was that they 
should give a joint bond for Rs. 3,000. D. can obtain the performance 
sought only with the variation thus set up. 

f Gordon v. Hertford (1817) 2 Madd. 106; 17 R.R. 195.] 

(b) A. sues B. to compel specific performance of a contract in writing 
to buy a dwelling-house. B. proves that he assumed that the contract 
included an adjoining yard, and the contract was so framed as to lea\e it 
doubtful wdiether the yard was so included or mt. The Court will refuse 
to enforce the contract, except with the variation set up by B. 

[Cp. Denny v. Hancock (1870) L.R. 6 Ch. 1, where the plan furnished 
by the seller was misleading.] 

(c) A. contracts in - writing to let to B. a wharf, together with a strip 
of A.’s land delineated in a map. Before signing the contract, B. proposed 
orally that he should be at liberty to substitute for the strip mentioned in 
the contract another strip of A.’s land of the same dimensions, and to this 
A. expressly assented. B. then signed the written contract. A. cannot 
obtain specific performance of the written contract, except with the variation 
set up by B. 

[Clarke v. Grant (1807) 14 Ves. 519; 9 R.R. 336.] 

(d) A. and B. enter into negotiations for the purpose of securing land 

for B. for his life, with remainder to his issue. They execute a contract, 

the terms of which are found to confer an absolute ownership on B. The 
contract so framed cannot be specifically enforced. 

’[As the case is stated, there is no contract at all.] 

(e) A, contracts in writing to let a house to B., for a certain term, at 

the rent of Rs. 100 per month, putting it first into tenantable repair. The 

house turns out to be not worth repairing, so, with BAs consent, A. pulls 
it down and erects a new house in its place : B. contracting orally to pay 
rent at Rs. 120 per mensem. B. then sues to enforce specific performance 
of the contract in writing. He cannot enforce it except with the variations 
made by the subsequent oral contract. 

[This would be so in England, but only on the ground that A. has 
acted and incurred expense on the faith of the variation, as explained in 
Price v. Dyer (1810) 17 Ves. 356, 364; 11 R.R. 102, 106.] 


Clauses (a), (b) and (c). — These have been taken verbatim 
from Mr. Dart's book on Vendors and Purchasers, 5th ed., p. 1039. 
See now 8th ed. pp. 900-1. 
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Clause (e): Variation of contract.r-In a Calcutta case (k) S# % A* 
B. by a writing agreed to sell his property to G on " certain condi- mi 

tions agreed upon.” C. sued B. for specific performance. B. 
alleged that the said conditions were arranged orally, one of them 
being that upon execution of the conveyance C should execute a 
lease to B. of the property for three years. Wilson J. held that 
oral evidence of the arrangement was not admissible having regard 
to the provisions of s. 92 of the Evidence Act. On appeal it was 
held by Garth C.J. and Pontifex J. that such evidence was admis- 
sible ; and rightly, for s. 92 of the Evidence Act does not affect the 
possibility of the original and only agreement being partly in writing 
and partly not. But Garth C.J. said : “ I quite agree with my 

brother Pontifex that s. 26 of the Specific Relief Act is intended to 
provide for just such a case as the present.” It is submitted, with 
respect, that cl. ( e) of the present section is not to the purpose. The 
clause refers to variations subsequent to the execution of the con- 
tract, while in the case before the Court no such variation was 
alleged. The agreement showed on the face of it that besides the 
terms set forth in it, there were other terms already agreed upon 
between the parties. 

Where section does not apply. — A., who is B.'s guardian, 
agrees to sell to C. certain property belonging to B. for Rs. 763, sub- 
ject to the leave of the Court. The sale is sanctioned by the Court not 
for Rs. 763, but for Rs. 800. C. is not entitled to a transfer of the 
property on payment of Rs. 763, for though the sale is sanctioned 
by the Court, it is sanctioned for Rs. 800. S. 26 does not apply to 
such a case (/). 


{g) Against whom Contracts may be specifically enforced . 

27 * Except as otherwise pro- 
tie/ 16 and am perbons vided by this Chapter, specific per- 

by subsfquent 6 titie hem f° rmance of a contract may be en- 
forced against — 

(a) either party thereto; 

(b) any other person claiming under him (m) by a 
title arising subsequently to the contract, ex- 


(k) Cutts v. Brown (1881) 6 Cal 
J28. 

(l) Narain v. Aukhoy (188(0 12 
Cal. 152. 

(m) This, of course, includes 
legal representatives. The Rangoon 
High Court had to reverse a judg- 
ment to the contrary in U Dm H taw 
v, Maung Aw (1929) 7 Rang. 423; 
120 I.C. 240; A.I.R. 1920 Rang. 


274. Equally, of course, the excep- 
tion has no place where the suppos- 
ed “original contract” was a regis- 
tered assurance of property, and 
there is really no question at all of 
specific performance: Punjab Bank- 
ing Co . v. Muhammad Hasson 
Khan, 6 Lah. 344; 89 I.C. 61$; A. 
l.R. 1925 Lah. S42. 
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cept a transferee for value who has paid his 
money in good faith and without notice of the 
original contract (w); 

(c) any person claiming under a title which, though 
prior to the contract and known to the plain- 
tiff, might have been displaced by the defend- 
ant; 

(d) when a public company has entered into a 
contract and subsequently becomes amalga- 
mated with another public company, the new 
company which arises out of the amalgama- 
tion; 

(e) when the promoters of a public company 
have, before its incorporation, entered into a 
contract, the company : provided that the com- 
pany has ratified and adopted the contract and 
the contract is warranted by the terms of the 
incorporation. 

Illustrations — 
to clause (b) — 

A. contracts to convey certain land to B. by a particular day. A. dies 
intestate before that day without having conveyed the land. B. may compel 
A.*s heir or other representative in interest to perform the contract 
specifically* 

A. contracts to sell certain lands to B. for Rs. 5,000. A. afterwards 
conveys the land for Rs. 6,000 to C., who has notice of the original 
contract. B. may enforce specific performance of the contract as against C. 

i [Potter v. Sanders (1846) 6 Ha. 1; 77 R.R. 1.] 

A. contracts to sell land to B. for Rs. 5,000. B. takes possession of 
the land. Afterwards A. sells it to C. for Rs. 6,000. C. makes no * 
inquiry of B. relating to his interest in the land. B.’s possession is sufficient 
to affect C. with notice of his interest, and he may enforce specific perfor- 
mance of the contract against C. 

[Daniels v. Davidson (1809) 16 Ves. 249; 17 Ves. 433; 10 R.R. 171.] 

A. contracts, in consideration of Rs. 1,000, to bequeath certain of his 
lands to B. Immediately after the contract A. dies intestate, and C. takes 
out administration to his estate. B. may enforce specific performance of 
the contract against C. 

A. contracts to sell certain land to B. Before the completion of the 
contract, A. becomes a lunatic and C. is appointed his committee. B. may 
specifically enforce the contract against C. 


(w) This provision appears to 
have been strangely overlooked by 
the lower Court in Nasir Khan v. 
Tara Chand , 25 All.L.J. 294; 100 
I. C. 595; A. I. R. 1927 AH. 357. 
The proper form of order, where a 


subsequent purchaser with notice 
- is sued, is to direct him to convey 
to the plaintiff; Gaurishankar v. 
Ibrahim AU, 116 I. C. 70; A. I. R. 
1929 Nag. 298 (mainly on questions 
of limitation). 
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to clause -(c)— t t , 

A., the tenant for life of an estate, with remainder to B., in due exercise 
of a power conferred by the settlement under which he is tenant for life, 
contracts to sell the estate to C, who has notice of the settlement. Before 
the sale is completed A. dies. C, may enforce specific performance of the 
contract against B. 

fl?e Pyke/ Estate (1869) L.R. 7 Eq. 337; the point there was that 
the Court treated the agreement as equivalent to a formal execution of the 
power,] 

A, and B. are joint tenants of land, his undivided moiety of which 
either may alien in his lifetime, but which, subject to that right, devolves 
on the survivor. A. contracts to sell his moiety to C. and dies. C. may 
enforce specific performance of the contract against B. 

[For the application of this to co-parceners in a joint Hindu family, 
see Ramappa v. Yellappa (1927) 52 Bom. 307; 109 IX. 532; A.IJL 1928 
Bom. 150; for some peculiar results of successive sales of undivided shares 
in property, Abdullah v. Ahmad , 122 IX. 666; A.T.R. 1929 All. 817; 
<1929) A.L.J. 1196. 

Contents of the section. — Sec. 27 is a counterpart of s. 23, 
enumerating classes of possible defendants to a specific performance 
suit who were not original parties to the contract, as that section 
enumerated classes of possible plaintiffs. The rules here given for 
convenience exhibit no common ground of principle and little, if 
any, of practice belonging to actions for specific performance more 
than to other forms of proceeding ( 0 ). Clause (c) is so worded 
as to be barely intelligible without the illustrations. The word 
“ defendant ” at the end stands, in point of sense, for some such 
words as “original contracting party from whom that title is 
derived/' The rule is a consequence of the equitable doctrine which 
regards a purchaser as acquiring, as soon as the contract is com- 
plete, the rights of an owner against the vendor and all persons not 
being purchasers for value without notice of the contract, and not 
claiming under an independent title adverse to the vendor's. English 
cases are mostly of little use for illustration ; the principle is assumed 
and the discussion turns on some complication introduced by special 
circumstances. 

Clause (d) appears to ignore the accepted doctrine as to nova- 
tion ; it does not say however that the original debtor^ company 
(which may survive a pretty long time for the purpose of winding 
up) is released without the assent of the creditor, which would 
indeed be a startling new departure. 

The liability declared in clause (e) was established in England 
in the course of the nineteenth century by decisions given in courts 
of equity “ partly on the ground of a distinct obligation having either 
been imposed on the company in its original constitution, or assumed 

(0) A defendant who has pleaded party: Jagmnadha Rao v. Soma 
and conducted his defence on the Lakshmimrayana (1930) 125 I. C. 
merits cannot on appeal raise the 549. 
question whether he was a proper 


S* Jfi&w 
S. 27. 
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R. A. by it after its formation, partly on a ground independent of contract 
• 27 , a nd analogous to estoppel, namely, that when any person has on cer- 
tain terms assisted or abstained from hindering the promoters of a 
company in obtaining the constitution and the powers sought by them, 
the company when constituted must not exercise its powers to the 
prejudice of that person and in violation of those terms ” (/>). This 
doctrine applies only where the company has become expressly 
bound or has taken the benefit of the terms made with the pro- 
moters ; the present section says “ ratified and ” — not or — “ adopted 
the contract ” ; if this were construed to require express ratification 
the Indian rule would be narrower than the English. It seems to 
be assumed, however, that the intention was to re-affirm the rule as 
laid down in England ( q ). Sir Edward Fry’s statement is that 
“ the company itself, after incorporation, must cither have taken 
the benefit of the contract, or have otherwise recognised it as a con- 
tract binding on them,” and “ the contract must be for something 
warranted by the terms of the incorporation.” His own opinion 
agrees with judicial dicta suggesting that the doctrine has gone quite 
far enough if not too far ( r). 

Indian authorities : Clause (b) : Purchase with notice of 
prior agreement for sale. — This clause contains provisions similar 
to those of s. 40 of the Transfer of Property Act and s. 91 of the 
Indian Trusts Act. See notes to s. 3 above, under the head 

"in (g)r 

In the case put in the second illustration to cl. (b), B/s right 
to enforce specific performance of his contract as against C. will not 
be affected, although the sale-deed to C. may have been registered 
and although he has obtained possession under his purchase ( s ). 

The principle upon which the third illustration to cl. (b) 
proceeds is that “ the occupation of property by a tenant ordinarily 
affects one who would take a transfer of that property with notice 
of that tenant's rights, and if he chooses to make no inquiry of the 
tenant, he cannot claim to be a transferee without notice ” ( t ). But 


O) Pollock on Contract, 11th 
ed., pp. 164-5. 

( q ) See the dictum in Imperial 
Ice Manufacturing Co. v, Muncher- 
shaw (1889) 13 Bom. 415, 423. 

(r) Fry on Sp. Perf. §§ 250-255. 
(x) Chunder Kant Roy v. 

Krishna Sunder (1884) 10 Cal. 710; 
Kannan v. Krishnan (1890) 13 Mad. 
324; Namasivayam v. Nellayappa 
(1895) 18 Mad, 43; Humandum 
Singh v. Jawad Alt (1900) 27 Cal, 
468; Himatlat v. Vasudev (1912) 36 
Bom. 446, 450-451; 16 I. C. 680; 

Naubat Rai v. Dhaunkal Singh 

(1916) 38 All. 184; 32 I.C. 953; 


Faki Ibrahmt v. Faki Gulam (1920) 
45 Bom. 910; 60 I.C. 986; Bhup 
Narain v. Gokul Chand (1933) 61 
LA. 115; 13 Pat. 242; 147 I. C. 
1134; A. I.K. 1934 P. C. 6&; Moham- 
mad Aslam v. Feroze Shah (1932) 
59 LA. 386; 13 Lah. 687; 138 I.C. 
770; A.I.R. 1932 P.G 228; Sitayya 
v. Kotayya A.I.R. 1932 Mad. 71; 
134 LC. 1211; Gauri Shankar v, 
Ramsewak A.I.R, 1934 All. 1045; 
152 I.C. 39; 1934 A.LJ. 871. 

(0 Baburam Bag v. Madhab 
Chandra (1913) 40 Cal. 565, 569; 19 
I.C. 9. 
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occupation of property which has not come to the knowledge of the 
party charged is not constructive notice of any interest in the 
property («). 


S.S.A. 

Ss. 

27, 27A. 

t 


It has been held by the High Court of Calcutta that mere regis- 
tration of the original contract for sale is not sufficient notice of a 
contract within the meaning of this clause (v). It would, it seems, 
be held the same way in Madras (w), but differently in Bombay (x) 
and Allahabad (y). 


Where a person claims to be a transferee for value without 
notice of the original contract, the burden lies upon him to prove that 
he fulfils that character (^). And in this connection it must be 
noted that notice before actual payment of the whole of the purchase 
money, even although it may have been secured, or before the 
conveyance is actually executed, is binding in the same manner as 
notice had before the contract (a). 

A. contracts to sell certain land to B. for Rs. 5,000. A. after- 
wards conveys the land for Rs. 6,000 to C, who has notice of the 
original contract, and puts C. in possession of the land. B., not 
knowing of the transfer to C., sues A. and obtains a decree for 
specific performance against him. This does not bar a suit by B. 
against* C. for specific performance and for possession (h). 

Cl. (b) applies not only to sales, but to leases (c). 


277^. Subject to the provisions of this Chapter, 
where a contract to lease immoveable 

a ni Pe in fi casrof°pa“*t property is made in writing signed by 
performance^ of con- the parties thereto or on their behalf, 
either party may, notwithstanding that 
the contract, though required to be registered, has not 


(u) Manji v. Hoorbai (1911) 35 
Bom. 342, 348-349 ; 8 I.C. 752. 

(v) Preonath v. Ashutosh (1900) 
27 Cal. 358. 

(w) See Shan Maun Mull v. 

Madras Building Co . (1892) 15 

Mad. 268. 

( x ) See Lakshmandas v. Dasrat 
(1882) 6 Bom. 168. 

( y ) See Janki Prasad v. Kishett 
Dat (1894) 16 All. 478. 

(s) Himatlal v. Vasudev (1912) 
36 Bom. 446; 16 I.C. 680; Baburam 
Bag v. Madhab Chandra (1913) 40 
Cal. 565, 569; 19 I. C. 9; Hem 
Chandra De Sarkar v. Amiyabala 
Be Sarkar , 52 Cal. 121; 84 I.C. 693; 
A«I*R, 1925 Cal. 61; Ramdeni 


Singh v. Gumatii Raul, 119 I.C. 70; 
A.I.R. 1929 Pat. 300; Mohan Lai 
v. Wadhawa Singh (1930) 123 I. C. 
86; Muhammad Sadik Khan v. 
Masihan Bibi (1930) 9 Pat. 417; 
125 I.C. 158. 

(a) Himatlal v. Vasudev (1912) 
36 Bom. 446, 451; 16 I.C. 680. 

( b ) Gaffur v. Bhikaji (1902) 26 
Bom. 159. 

( c ) Baburam Bag v. Madhab 
Chandra (1913) 40 Cal. 565. See 
also Kamesxvaramma v. Sitaramanuja 
(1906) 29 Mad. 177 [mortgage], 
and cp. as to notice of restrictive 
agreements Maung Pu twin v. 
Mamg Sein Hau, 7 Rang. 100; 116 
I.C. 478; A.I.R. 1927 Rang. 93. 



720 


THE SPECIFIC RELIEF ACT, 1877. 

A A been registered, sue the other for specific performance of 
27A- the contract if, — 

(a) where specific performance is claimed by the 
lessor, he has delivered possession of the pro- 
perty to the lessee in part performance of the 
contract; and 

(b) where specific performance is claimed by the 
lessee, he has in part performance of the con- 
tract, taken possession of the property, or, 
being already in possession, continues in pos- 
session in part performance of the contract, 
and has done some act in furtherance of the 
contract : 

Provided that nothing in this section shall affect tjfie* 
rights of a transferee for consideration who has no notice 
of the contract or of the part performance thereof. 

This section applies to contracts to lease executed 
after the first day of April, 1930. 

[Added by the Transfer of Property (Amendment) Supple- 
mentary Act, 1929 (XXI of 1929), s. 3.[ 

This new section has to be read along with a section added to 
the Transfer of Property Act by s. 16 of the Transfer of Pro- 
perty (Amendment) Act, 1929 (XX of 1929), as follows: 

[53a. Where any person contracts to transfer for considera- 
tion any immovable property by writing 
Part performance. signed by him or on his behalf from which 
the terms necessary to constitute the transfer 
can be ascertained with reasonable certainty, 

and the transferee has, in part performance of the contract, 
taken possession of the property or any part thereof, or the trans- 
feree, being already in possession, continues in possession in part 
performance of the contract and has done some act in furtherance 
of the contract, 

and the transferee has performed or is willing to perform his 
part of the contract, 

then, notwithstanding that the contract, though required to be 
registered, has not been registered, or, where there is an instrument 
of transfer, that the transfer has not been completed in the manner 
prescribed therefor by the law for the time being in force, the trans- 
feror or any person claiming under him shall be debarred from 
enforcing against the transferee and persons claiming under him 
any right in respect of the property of which the transferee has 
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taken or continued in possession, other than a right expressly 8. B* A. 
provided by the terms of the contract: ' 1 8% 

Provided that nothing in this section shall affect the rights of 
a transferee for consideration who has no notice of the contract or 
of the part performance thereof.] 

By these enactments the English equitable doctrine of part 
performance is adapted to Indian conditions, but with so much 
alteration and restriction that English authority will be of little use 
in construing either of them. The curious reader may find the 
English rule expounded, with discussion of the judicial explanations 
given at various times, in a judgment delivered as a judge of first 
instance by Romer, J., afterwards Lord Romer (d). But any at- 
tempt to strain the words of the Indian Acts by invoking the analogy 
of English decisions on a much wider unwritten rule is pretty sure 
to be defeated. We purposely say nothing of the English decisions. 

Before the enactment of s. 27a it was held that an agreement 
♦for a lease which creates a present demise and which requires regis- 
tration under the Registration Act, cannot be specifically enforced 
even if it is accompanied or followed by possession in part perfor- 
mance of the agreement (e). Under s. 27a a suit will lie for specific 
performance, even if the agreement is not registered, if the condi- 
tions laid down in the section are complied with. S. 27a does not 
abrogate the right to the specific performance of an oral agreement 
to lease which is given by s. 12 of the Act: Gokul Chandra v. Haji 
Mohammad (1938) 1 Cal. 563; 176 I.C. 832; A.l.R. 1938 
Cal. 136. 

Defendants in a suit for ejectment in a court in which a counter- 
claim is incompetent cannot obtain protection on the ground that 
they are in possession under an agreement for a lease, without 
bringing a separate suit for specific performance before their right 
to do so has become barred under Art. 132 of the Indian Limitation 
Act ; it is not sufficient that the right was not so barred at the insti- 
‘ tution of the suit for ejectment: Currimbhoy v. Greet (1932) 60 
I. A. 297; 60 Cal. 980; 141 I.C. 209; A.l.R. 1933 P.C. 29. 

(h) Against whom Contracts cawno. be specifically 

enforced. 

28. Specific performance of a 

not^be 1 compelled" 3 to contract cannot be enforced against a 
perform, party thereto in any of the following 

cases : — 

(a) if the consideration to be received by him is so 
grossly inadequate, with reference to th e 

(d) Rawlinson v. Ames [1914] 1 (e) Sanjib Chandra v. Santosh 

Ch. 96, 105. Note that here sitni- (1921) 49 Cal. 507; 69 I. C. 877; 

lar facts would not satisfy the condi- A.l.R. 1922 Cal. 436. 
tions of s. 27 a. 

91 
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A. state of things existing ait the date of tjhe con- 

tract, as to be either by itself or coupled with 
other circumstances evidence of fraud or of 
undue advantage taken by the plaintiff (/) ; 
.(b) if his assent was obtained by the misrepresen- 
tation (whether wilful or innocent), conceal- 
ment, circumvention or unfair practices, of 
any party to whom performance would be- 
come due under the contract, or by any pro- 
mise of such party which has not been sub- 
stantially fulfilled; 

(c) if his assent was given under the influence of 
mistake of fact, misapprehension or surprise: 
Provided that, when the contract provides for 
compensation in case of mistake, compensa- 
tion may be made for a mistake within the 
scope of such provision, and the contract may 
be specifically enforced in other respects M 
proper to be so enforced. 

Illustrations — 
to clause (c) — 

A., one of two executors, in the erroneous belief that he had the autho- 
rity of his co-executor, enters into an agreement for the sale to B. of his 
testator’s property. B. cannot insist on the sale being completed. 

v. Thorne (1855) 7 D.M. & G. 399; 109 R.R. 186.] 

A. directs an auctioneer to sell certain land. A. afterwards revokes 
the auctioneer's authority as to 20 bighas of this land, but the auctioneer 
inadvertently sells the whole to B,, who has not notice of the revocation. 
B. cannot enforce specific performance of the agreement. 

[Simplified from Manser v. Back (1848) 6 Ha. 443 ; 77 R.R. 187.] 


Defects of the section. — This section is incongruous, mis- 
placed, and altogether an unsatisfactory piece of work. If it means 
more than an exhortation to administer the remedy now in question 
on the principles declared in the Contract Act, ss. 15-22; if it pur- 
ports to confer on the Court a discretion to apply, for this purpose, 
a standard different from that of the general law; and if, in parti- 
cular, I.C.A., s. 22, is to be considered inapplicable in suits for. 
specific performance— then it ought not to have been mixed up with 


(/) Fixing of price by a> valuer 
tinder the contract does not preclude 
the Court from inquiring whether the 
consideration is adequate and criti- 
cising the valuer’s estimate : Misa Lai 
y. Khairati Lai (1923) 46 All. 211 ; 
78 I.C, 1037. If the validity of the 


contract is disputed, the Court rnust^ 
of course, decide upon it; see Debi 
Dayal v. Ghasita, 119 I.C. 836: A. 

AU - 667 i 0929) Ali.LJ. 
1255, where the objections appear to 
have been frivolous. 
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provisions relating merely to procedure, but, as materially enlarging g. fi. JL 
the discretion of the Court, should have followed s, 22 of the pre- S. 28 * 
sent Act and should have made the intention more explicit. It looks 
as if the draftsman had forgotten the last-named section as well as 
the Contract Act, and had also copied phrases from some text-book 
without adverting to the differences between failure to for m any 
real agreement, formation of a voidable contract (but valid until 
rescinded), and formation of a contract on which damages may 
be recoverable but of which specific performance will not be granted 
The illustrations consist of two very special cases from English re- 
ports and throw no light on the general intention of the section. 
Apparently there still were, about sixty years ago, learned persons 
who did not understand that a code cannot be made by cutting 
up even the best text-books. But the text-books then available 
were written under the old system of divided jurisdiction, when a 
Chancery judge had to be constantly saying, in more or less veiled 
language : “ It would be imprudent and impertinent for me to deny 
that you may have a cause of action in a common-law Court. That 
is no business of mine. What I can and do tell you here is that 
you cannot have specific performance.” For such an attitude there 
is now no occasion, and survivals of it ought not to be allowed 
to haunt modem expositions of the law. 

The second illustration is not very lucid as it stands; in the 
case from which it is abridged the fact was that immediately before 
the sale the seller's solicitor found that a reservation of considerable 
importance had been omitted from the printed particulars; a cer- 
tain number of copies were, by his direction, corrected and placed 
in the auction room, and the auctioneer read out the particulars 
so corrected; but the buyer who was plaintiff in the suit denied 
that he heard the alteration, and in fact the memoranda signed by 
the plaintiff and the auctioneer were on uncorrected copies; the 
auctioneer said this was by his own inadvertence. The Court 
pointed out that the auctioneer should have given more distinct 
notice of the alteration, accepted the buyer's statement that it did 
not in fact come to his notice, and, after referring to authorities 
on mistake, added that the strongest ground of defence for the 
seller was that the auctioneer had no authority to sell except ac- 
cording to the altered particulars, and therefore could not bind 
his principals to a contract omitting the reservation. That being 
so, the offer accepted by the purchaser was not the vendor's offer. 

Manser v. Back (see note to the second illustration) has been criti- 
cised as a very strong decision, but it has been followed in our 
own time (g) and on an earlier occasion cited with approval 
though not as being exactly in point (A), 


(g) Hare and O' More’s Conlr, rected at the sale by word of mouth, 
11901] 1 Ch, 93, a case of misdes- (A) Tamplin v. James (1880) 15 
cription in printed particulars cor-Ch.D. 215, 217, by Baggallay L.J., 
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S» A. Finally, this section appears to overlap to an undefined ex~ 
28-80. tent the provisions of heads (I) and (II) of s. 22, One is tempted 
to wonder whether it was not an afterthought interpolated by some * 
hand foreign to the original design. We must be content that it 
is not known to have done any harm. 

Inadequacy of consideration. — The rule observed in England 
until the passing of 31 Vic., c. 4, (the Sales of Reversions Act, 
1867) not to decree specific performance of an agreement to sell 
a reversionary interest when the purchase money was less than the 
market value of the reversion, is not the rule in India. “ No men- 
tion of it is to be found in the Specific Relief Act, and, if it had 
been intended to give effect to it, we should have expected to find 
it in section 28 of the Act ” (i). 

(i) The effect of dismissing a Suit for Specific 
Performance . 

2fi>. The dismissal of a suit for specific perform- 
« , , ance of a contract or part thereof shall 

breach after dismis* bar the plaintiffs right to sue for com- 
sal ’ pensation for the breach of such con- 

• tract or part, as the case may be. 

Compensation. — Where specific performance or injunction 
is refused on the ground that damages are the proper remedy, the 
Court should itself award damages, though no damages be asked 
for in the plaint. “ In England, no doubt, a bill in equity would 
have been dismissed, but then the plaintiff would have his suit at 
law for damages. Here, however, a new suit would not lie, and 
consequently when the plaintiff is held entitled to a remedy, the 
appropriate remedy should be awarded ” (/). As to the power of 
the Court to award compensation, see s. 19 above. 

(j) Awards and Directions to execute Settlements • 

30 . The provisions of this 
Application of pre- chapter as to contracts shall, mutotis 
awards and testamen- mutandis apply to awards and to direc- 
ex7cuteset C tiements t0 tions in a will or codicil to execute a 
particular settlement. 

Awards and testamentary directions to execute settlements. 

— This is according to English practice as long settled. Inasmuch as 
the duty of performing an award arises from the contract of the 
parties to submit the difference to arbitration, there is no reason 
why the matter of an award should not be a fit subject for a decree 

sitting in first instance: with great (») Gitabai v. Balaji (1892) 17 

respect it is difficult to see what Bom. 232. 

Manser v. Back has to do with (/) Callianji v. Narsi (1895) 19 
ambiguity. Bom. 764, 770. 
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of specific performance, provided that a direct agreement to the S. R. A. 
same effect would have been so. The award must of course be &* 80* 
conformable to the arbitrator's authority. Testamentary directions 
to execute a settlement operate in English law by way of creating 
a trust and are not considered under the head of specific perform- 
ance, though the Court does, in the course of administering es- 
tates and otherwise, direct them to be specifically carried out. But 
in one sense all equitable jurisdiction rests on the power of issuing, 
specific orders. 

Limitation. — There is a conflict of opinion whether a suit to 
enforce the terms of an award is a suit for specific performance 
governed by art. 113 of the Limitation Act which provides a period 
of 3 years, or is governed by the residuary article 120 which pro- 
vides a period of 6 years. On the one hand, it has been said that 
by reason of the operation of the present section, a suit for the 
specific performance of the terms of an award should be regarded 
as a suit for the specific performance of a contract. On the other 
hand, the opinion has been expressed that all that the present sec- 
tion lays down is that when the question is one of specific per- 
formance, the Court has the same powers, and should proceed upon 
the same principles, in the case of an award as in the case of a 
contract (k) ; and a suit to enforce the award will not be a suit for 
specific performance of a contract unless such is the express 
purport of the award. Even in that case it might well be held 
that what the Court enforces is still the award, not the contract on 
which the original claim was founded nor yet the contract of sub- 
mission to arbitration. The latter view, it is submitted, is correct 
It is in accordance with the practice observed by the Court of 
Chancery in England in decreeing specific performance of awards. 

The jurisdiction of the Court in these cases not being any juris- 
diction peculiar to awards, but its ordinary jurisdiction applicable 
to agreements, many, if not all, of the principles applicable to 
ordinary cases or suits for the specific performance of agreements 
applied to the specific performance of awards (/). This jurisdic- 
tion was founded on the principle that “ when parties have agreed 
to submit their differences to the determination of a third person, 
and to abide by any orders or regulations which he may make, his 
decision and the regulations and orders which he may prescribe, 
constitute the agreement of the parties, and it is for the purpose 
of enforcing that agreement that this Court interferes to enforce 
and give effect to the award” (w). As to the form of a suit on 
an award, see the Code of Civil Procedure, Sch. I, App. A., form 
No. 10. 

( k ) See the cases collected in ( l ) Nickels v. Hancock (1855) 7 

Kuldip Dube v. M a haul Dube (1912) De G.M. & G. 300, 314; 109 R.R, 

34 All. 43; 11 I.C. 705. See also 130, per Knight Bruce L.J. 

Fdrdmji v. Jamsedji (1904) 28 (m) Nickels v. Hancock, supra. 

Bom. 1. per Turner LJ. 
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CHAPTER III. 


Of the Rectification of Instruments. 

Rectification: Introductory. — Ss. 31, 32, 33, were improvi- 
dently copied from arts. 1899-1901 of the draft Civil Code of New 
York, and are a fair sample of the loose thinking and bad work- 
manship which pervade that unhappy experiment. “ Mutual ” 
mistake for “ common ” in s. 31 is bad English (though rather 
frequent in modern reports and text-books), and the mixing up of 
fraudulent interpolation or alteration with failure to carry out 
instructions in proper form, whether by incompetence, by innocent 
misunderstanding, or by mere accidental error, is inelegant, and, 
but for sound English tradition being already established, might 
easily have led to inconvenient consequences. 

The principles on which the Courts act in England are in them- 
selves quite simple : the difficulties when they occur, are of evidence 
or construction. In a proper case the Court will amend the language 
of an instrument for the purpose of making it accord with the true 
intention of the parties, having ascertained what that intention was 
and also that the words as they stand fail to express it. Rectifi- 
cation cannot be adjudged unless the Court is satisfied on both these 
points. “ There can be no rectification where there is not 'a 
prior actual contract by which to rectify the written document ” (a). 

There is no need, it should be observed, to invoke this juris- 
diction in case of such verbal slips or omissions as are obvious 
on the face of the writing and can be corrected by the context alone. 
The remedy of these minor blunders is within the Court’s ordi- 
nary function of construing the expressions used. Even a missing 
clause can be supplied in an instrument of a well known form 
if the sense clearly requires it ( b ). 

Where the instrument finally executed is in conformity with a 
previous written agreement of the parties, but there was error in 
the expression of that agreement, it is now settled in England 
that they can both be rectified in the same suit (c). The earlier 
doctrine that the final instrument cannot be rectified alone is there- 
fore reduced to a warning against careless pleading; the reason 
for it is that the real error was in the preliminary agreement 
In an action to enforce an award, a claim for rectification of the 


(a) Fry on Specific Performance, 
§791. 

(b) See eg., Redfern v. Bryn- 
mg (1877) 6 Ch.D, 133; Burchellv. 
Clark (1876) 2 C.P.D. 88 (refe- 


rence to counterpart). 

(c) Craddock v. Hunt [1923] 2 
Ch. 136, C. A., approved by the 
Judicial Committee in United States 
v. Motor Trucks [1924] A.C. 196. 
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agreement containing the arbitration clause was allowed, as recti- 
fication of the agreement was outside the jurisdiction of the arbi- 
frator: Creme v. H eg eman-H arris & Co. (1939) 4 All E. R. 68, 
CA. 

As there must be clear and satisfactory proof both of the real 
common intention and the departure from it in the document which 
the plaintiff seeks to rectify ( d ), it has been the usage of English 
Courts of equity not to grant rectification of a written instrument 
on oral evidence alone when the alleged mistake is positively 
denied by the defendant. On the whole this appears to be a, 
habit of judicial prudence rather than a positive rule of evidence ( e ). 

It is a sufficient reason for rectifying an instrument that it is 
so unskilfully framed as to raise a serious doubt whether it ex- 
presses the true intention; the Court, being satisfied that the ex- 
pression as it stands is obscure and may be misleading, may pro- 
ceed to reform it so as to make it plain, without undertaking to 
decide how it would be construed if the question of rectification 
were not raised (/). 

In most cases of rectification the proximate origin of the mis- 
take lies in the carelessness or want of skill of the draftsman em- 
ployed; but if, exceptionally, one of the parties, by negligence, or 
to conceal some fact he does not wish to disclose (not to speak of 
downright fraud), has caused the instrument to be so framed as to 
defeat the intention, known to himself, of the other party or parties, 
the party so in fault cannot be heard to say that his own inten- 
tion was different. Cases of this kind are likely to be on the 
verge of fraud or undue influence (g). 

As to s. 32 we must confess that we do not understand what 
meaning the framers of the New York draft Civil Code attached 
to it or on what authority they supposed it to be founded. If they 
mean only that the agreement according to which an instrument 
is to be rectified must be a lawful and valid agreement, such as 
the Court would enforce if directly sued upon, it was idle to 
fey down that truism in vague and pompous language; if not, 
they failed to express with any certainty what more they did mean. 


(d) Fowler v. Fowler (1859) 4 
De G. & J. 250; 124 R.R. 234. 

(e) Authorities collected in Pol- 
lock on Contract, 11th Ed., pp, 424 

(/) Walker v. Armstrong (1856) 
8 D.M. & G. 531; 114 R.R. 234, a 
case of gross professional incompe- 
tence on the draftsman’s part. The 
judgment of Knight Bruce L.J, is 
HO less amusing than instructive. 
Followed, Walton's Settlement 


[1922] 2 Ch. 509. 

( 9 ) Lovesy v. Smith (1880) IS 
Ch.D. 655; Whiteley v. Delaney 
[1913] A.C. 132, 144, ISO, where the 
H.L. applied and perhaps extended 
the doctrine in peculiar circum- 
stances : see L.Q.R. xxx. 13$. We 
may have gone beyond the text oi 
the authorities in definitely stating 
the rule as founded on estoppel, 
which we think the best explanation. 
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S. 33 is unnecessary in any jurisdiction where the Court is 
free to exercise common sense, but there is no harm in it. 

3 1 . When, through fraud or a mutual mistake of 
When instrument the parties, a contract or other instru- 
maybe rectified. ment in writing does not truly express 
their intention, either party, or his representative in in- 
terest, may institute a suit to have the instrument rec- 
tified; and if the Court find it clearly proved that there 
has been fraud or mistake in framing the instrument, and 
ascertain the real intention of the parties in executing the 
same, the Court may in its discretion rectify the instru- 
ment so as to express that intention, so far as this can be 
done without prejudice to rights acquired by third persons 
ip good faith and for value. 

Illustrations. 

(a) A. intending to sell to B. his house and one of three godowns 
adjacent to it, executes a conveyance prepared by B. in which, through B.'s 
fraud, all three godowns are included. Of the two godowns which were 
fraudulently included, B. gives one to C. and less the other to D. for a 
rent, neither C. nor D. having any knowledge of the fraud. The con- 
veyance may, as against B. and C., be rectified so as to exclude from it 
the godown given to C. ; but it cannot be rectified so as to affect D/s lease. 

(b) By a marriage settlement, A., the father of B., the intended wife* 
covenants with C,, the intended husband, to pay to C., his executors* 
administrators and assigns, during A/s life, an annuity of Rs. 5,000. C. 
dies insolvent and the official assignee claims the annuity from A. The 
Court, on finding it clearly proved that the parties always intended that this 
annuity should be paid as a provision for B. and her children, may rectify 
the settlement and decree that the assignee has no right to any part of the 
annuity. 

[The material question is what the parties intended to eroress in the 
settlement, not what they “ always intended/'] 


Rectification. — To establish a right to rectification of a docu- 
ment it is necessaiy to show that there has been either fraud or com- 
mon mistake (h) ; and rectification will not be granted unless it is 
distinctly claimed (i). This does not affect the jurisdiction of the 
Court to correct manifest or undisputed errors without any formal 
rectification (/). The mistake of one party to a contract is not 


(h) Amanat Bibi v. Luchman 
Pershad (1 887) 14 I. A. 18; 14 Cal. 
308 (elementary law in England) . 

(•) Blay v. Pollard [1930] 1 K. 
B. 628. 

0) In Ladha Singh v. Munshiram 
Agarwalla (1927) 31 C.W.N, 747; 
104 I.C, 559; A.I.R. 1927 Cal. 605, an 
undefended suit, the plaintiff sued 


on a promissory note in the defen- 
dant's handwriting, wherein the rate 
of interest was expressed to be one 
per cent, per annum, by inadver- 
tence for one per cent, per mensem* 
as the plaintiff alleged and the Court 
believed; he claimed interest at the 
higher rate, but did not pray for 
rectification. Costello J., with 
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a ground for rectification (ft). Oral evidence is admissible to 8. Rf 
prove either fraud or mistake (ft). Under the terms of the sec- - ft* 
tion it is necessary that the Court should find it dearly proved that 
there was fraud or common mistake. This requirement has, of 
course, been long established by English decisions ( m ). See 

notes "Rectification : Introductory at the beginning 1 of Chap. 

Ill, above. 

" Mutual 99 mistake. — The mistake referred to in this section 
is in the expression of a contract, not in its formation. " The 
Court in administering equitable principles permit mistake to he 
proved where it is common: that is, where the expression of the 
contract is contrary to the concurrent intention of all the parties. 

If such mistake be established, then the Court can give the relief 
of rectification, but be it noted, (as therein error often lurks) that 
what is rectified is not the agreement, but the mistaken expression 
of it. Ordinarily this mistaken expression would be in the form 
of a document, and the existence of a real agreement prior to the 
document is necessarily implied. The rectification consists in bring- 
ing the document into conformity with this prior agreement, and 
without such agreement there can be no rectification. It is an 
adjustment of the machinery to its proper end ” (n). But if the 
common mistake is in the formation of a contract, both the parties 
being under a mistake as to a matter of fact essential to the con- 
tract the case is not one for rectification (o), though it may be 
one for cancellation; the reason is that in such a case there is no 
contract at all. " Courts of equity do not rectify contracts. They 
may and do rectify instruments purporting to have been made in 
pursuance of the terms of contracts. But it is always necessary 
for a plaintiff to show that there was an actual concluded contract 
antecedent to the instrument which is sought to be rectified and 


much doubt whether the defendant 
had made an honest mistake at all, 
and some doubt whether the suit 
ought not to have beep under the 
present section, gave judgment for 
the plaintiff for the full amount: 
clearly a just decision, even if a 
point was strained to reach it. 
Quaere , was it not open to the Court 
to take judicial notice of the cur- 
rent rate of interest and treat the 
error as manifest? 

(ft) Haji Abdul Rahman v. The 
Bombay and Persia Steam Naviga- 
tion Co. (1892) 16 Bom. 561. 

(1) Evidence Act, 1872, s. 92, pro- 
viso (1). Stee Maung Pe Gyi v, 
Hakim Ally (1923) 2 Ran. 113; 80 
I.C. 759; A.I.R. 1924 Ran. 235 (fil- 
ling up an amount left blank). For 
92 


nature of evidence required see 
Fredensen v. Rothschild (1941) 1 
All.E.R. 430. 

(m) Madhavji v. Ramnath (1906) 
30 Bom. 457, 464; Sayamma v. 
Venkata Reddy (1931) 54 Mad. 
973; 134 I. C. 1208; A. I. R. 1931 
Mad. 785. 

(n) Dagdu v. Bhana (1904) 28 

Bom. 420, 425-426, per Jenkins C.J. 
The fact that a mortgage has ripen- 
ed into a decree for sale is not 
enough to preclude the Court from 
rectifying the mortgage deed on 
the ground of mistake: Latchayya 
v. Seethamma A.I.R. 1932 Mad. 
275 ; 62 Mad. L. J. 350; 136 l.C. 
850. 

(o) See Contract Act, s. 20, 
above. 
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A* that such contract is inaccurately represented in the instrument ” (/>). 

81, S2.g ee no tes “Rectification: Introductory” at the beginning of Chap. 
Ill, above. An error in law is not necessarily a bar to rectification : 
Jervis v. Howie (1936) 3 AIL E. R. 193. 

Counterclaim for rectification. — Though this and the subse- 
quent sections of this chapter refer only to suits for rectification, 
a defendant may, it is conceived, counterclaim for rectification 
where the rules by which the Court is governed permit of such 
a counterclaim. Where the rules of a Court do not permit it, as 
in the case of Mufassal Courts, those Courts as Courts guided by 
the principles of justice, equity and good conscience can give effect 
as a plea to those facts which in a suit brought for that purpose 
would entitle a plaintiff to rectification. It has been so held by the 
High Court of Bombay ( q ). The Calcutta High Court had taken 
a different view in an earlier case (r), but has since followed the 
Bombay ruling (s) y which, it is submitted, is clearly correct. 

Rights acquired by third persons in good faith. — In ill. (a) 
the transfer to C. is not “ for value,” and the conveyance may 
therefore be rectified as regards the godown transferred to him, 
though he had no knowledge of B.’s fraud. The transfer to D., 
however, is for value, and he having no knowledge of the fraud, 
the conveyance cannot be rectified so as to affect his lease. The 
following is an additional illustration : — 

A. mortgages certain land to B. In the mortgage bond sur- 
vey No. 49-D is inserted by common mistake for survey No. 49-A. 
Subsequently A. mortgages survey No. 49-A to C, who had know- 
ledge of the mistake. B/s mortgage bond may be rectified by 
substituting survey No. 49-A for survey No. 49-D. C., having 

knowledge of the mistake, cannot be said to have acquired his 
rights “in good faith” (t). 

32 . For the purpose of rectifying a contract in 

Presumption as to writing, the Court must be satisfied 
intent of parties. that all the parties thereto intended to 

make an equitable and conscientious agreement. 

(p) Haji Abdul Rahman v. The C.L.J. 421; Binns v. IV. & T. 

Bombay & Persia Steam Nawgatim Avery (1934) 61 Cal. 548; 152 I.C* 
Co. (1892) 16 Bom. 561, 565-566, 117; A.I.R. 1934 Cal. 778. 

per Farran J. All this, again, has (0 Mahadeva v. Gopala (1910) 
long been elementary in English 34 Mad. 51; 8 I.C. 390. See also 
courts; Fredensen v. Rothschild Shaikh Barsati v. Surjee (1938) 14 
(1941) 1 All.E.R. 430. Luck. 308; 178 I.C. 609; A.I.R. 

(q) Dagdu v, Bhana (1904) 28 1939 Oudh 10; V enkatachalam v. P. 

Bom. 420, 426. L. A. R. M. Firm A.LR. 1939 

(r) AnaruUah v. Koylash (1882) Rang. 90; 181 I.C. 427 (rectification 

S Cal. 118. of mortgage deed against execution- 

(i) Nandi Ram v. Jogendra A.I. purchaser of mortgaged property). 
R. 1923 Cal. 53; 70 I.C. 960; 36 
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See notes " Rectification : Introductory ” at the beginning of 8. R. 
this chapter, above. 8a. 32 

3S . In rectifying a written instrument, the Court 
Principles of recti- ma y inquire what tjhe instrument was 
fi cation. intended to mean, and what were in- 

tended to be its' legal consequences, and is not confined to 
the inquiry what the language of the instrument was 
intended to be. 

See notes “ Rectification: Introductory ” at the beginning of 
this chapter, above. 

34. A contract in writing may be first rectified 

S ecific enforce- an d then, if the plaintiff has so prayed 
mentof rectified con- in his plaint and the Court thinks fit, 
trac, ‘ specifically enforced. 

Illustration. 

A. contracts in writing to pay his attorney, B., a fixed sum in lieu of 
costs. The contract contains mistakes as to the name and rights of the 
client, which, if construed strictly, would exclude B. from all rights under 
it. B. is entitled, if the Court thinks fit, to have it rectified, and to an 

order for payment of the sum, as if at the time of its execution it had 

expressed the intention of the parties. 

[Now settled practice in England: Olley v. Fisher (1886) 34 Ch.D. 

367. The illustration is found on the headnote to Stedman v. Collett 

(1854) 17 Beav. 608 ; 99 R.R. 310; but the langxiage there used is erroneous: 
the Court treated the effect of the agreement as a matter of construction. 

The main point decided was the validity of the settlement with the solicitor 
for a fixed sum.] 



CHAPTER IV, 


R. A, 
■- IV. 


Of the Rescission of Contracts. 

Judicial rescission: Introductory. — Apart from faults of 
workmanship, it seems doubtful whether a great part of ss. 35-38 is 
not out of place here. The grounds on which contracts may be 
voidable have already been laid down in the Contract Act; and* 
by the very definition, rescission depends not on the Court but on 
the option of a party, which he can exercise without the aid of 
the Court. No one in England ever heard of a suit merely for 
rescission. Modern practice would allow of suing for a judicial 
declaration that a contract is rescinded; but in fact there is always 
some further object, such as recovering back a deposit or other 
payment under the contract, reconveyance of property which has 
been transferred, or cancellation of the instrument in which the 
contract was expressed. 

S. 35 has been influenced by art. 1903 of the New York draft 
Civil Code. S. 36 is identical with art. 1904. It seems not to 
have occurred to any one in the Indian Legislative Department 
to see that the language conformed to the Contract Act, which it does 
not. 

The text of s. 35 is plain enough on its face; the principles 
governing the rescission of contracts have already been considered 
in various places of our commentary on the Contract Act, especially 
on ss. 39, 53, 64 and 65. Cl. (b) perpetuates a technical rule de- 
rived from the limited jurisdiction of English Courts of Equity; 
those Courts would not rescind or cancel an instrument which was 
already manifestly • bad in a common-law Court (a). It is hard 
to see why the High Courts of India should be burdened with this 
positive disability rather than left to use their discretion. 

S. 36, so far as intelligible, appears to be covered by ss. 20, 22, 
64 and 65 of the Contract Act. It is difficult to reconcile the 
language either with sound principle or with the terms of I.C.A., 
s. 22. Mistake may prevent any real agreement from being form- 
ed; we are not aware of any case in which, on the ground of 
“ mere mistake,” a contract is only voidable. In certain cases 
one party by whose fault the other has entered into a show of 
agreement under a vital mistake is estopped, if £hat other elects 
to affirm the agreement, from denying its validity, and yet it is 

(a) See Brooking v. Mmdslay, able jurisdiction to all branches of 
Son & Field (1888) 38 Ch.D. 636 the Supreme Court, but did not en~ 
(the Judicature Act extended equit- large its contents). 
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wholly void as against third persons: see notes on I.C. A., s. 13, 
tinder heading " Consent and estoppel,” above. 

S. 37 agrees with English practice and needs no comment 
S. 38 adds nothing to I.C.A., s. 65. 

35 , Any person interested in a contract [in writ- 
when rescission mg] (£>) may sue to have it rescinded, 
may be adjudged. and suc j 1 rescission may be adjudged by 

the Court in any of the following cases, namely : — 

(a) where the contract is voidable or terminable 

by the plaintiff (c); 

(b) where the contract is unlawful for causes not 

apparent on its face, and the defendant is 
more to blame than the plaintiff; 

(c) where a decree for specific performance of-a 

contract of sale, or of a contract to take a 
lease, has been made, and the purchaser or 
lessee makes default in payment of the pur- 
chase money or other sums which the 
Court has ordered him to pay (d). 

When the purchaser or lessee is in possession of the 
subject-matter, and the Court finds that such possession is 
wrongful, the Court may also order him to pay to the 
vendor or lessor the rents and profits, if any, received by 
him as such possessor. 

In the same case, the Court may, by order in the suit 
in which the decree has been made and not complied with, 
rescind the contract, either so far as regards the party in 
default, or altogether, as the justice of the case may 
require. 

Illustrations — 
to (a) — 

A. sells a field to B. There is a right of way over the field of which 


(b) The words “ in writing 99 are 
repealed wherever the Transfer of 
Property Act, 1882, is in force. 

(c) A purchase of land from a 
vendor who misrepresented his title 
may be rescinded, although a sale- 
deed has been executed and posses- 
sion given: Thomas v. Hanuman 
Prasad , 122 I.C. 675; A.I.R. 1929 
All, 837; (1929) AXJ. 1122 (note 
that the vendor had no title at all, 


and the sale-deed was a nullity). 

(d) The proper way of proceed- 
ing in England is by order made on 
motion in the existing suit: Clark 
v. Wallis (1866) 35 Beav. 460; 147 
R.R. 260. Otherwise in India: 
Chaturbhuj v. Kalymji, 29 B.L.R. 
399; 104 I.C, 322; A.I.R. 1927 
Bom. 239 (converse case of vendor 
who has obtained decree failing to 
perform his part). 


& B» 
Ch i 
S. S 
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B. A, A. has direct personal knowledge, but which he conceals from B. B. is. 

36. entitled to have the contract rescinded, 

to (b)~ 

A., an attorney, induce! his client, B., a Hindu widow, to transfer 
property to him for the purpose of defrauding B.'s creditors. Here the 
parties are not equally in fault, and B. is entitled to have the instrument of 
transfer rescinded. 

[This is a matter of conveyance, but it presupposes or includes a contract! 


Rescission. — See notes, “Judicial rescission: Introductory/* 
at the beginning of this chapter, above. 

" Any person interested in a contract/* — The remedy by way 
of rescission is not confined to persons named as parties to a 
contract (e) ; it is open to any person, who, though not named as 
a party to a contract, is interested in the contract. Thus any mem- 
ber of a joint Hindu family is entitled to rescind a contract 
entered into by the manager, whereby the former would be 
defrauded (/). 

Clause (a) : Voidable contract. — This clause, it is conceived, 
comprises cases referred to in ss. 19, 19A, 39, S3 and 55 of the 
Indian Contract Act. It also, it is submitted, includes cases where 
a power to rescind is reserved by the contract to one or both of 
the' contracting parties. 

Clause (b) : In pari delicto. — The provisions of this clause do 
not apply if the parties are in pari delicto ( g ). See notes to ss** 
23 and 65 of the Indian Contract Act. 

Lapse of time and limitation. — See notes under the same head 
to s. 16 of the Indian Contract Act, above. 

Last paragraph. — The words “ in the same case ” in the 
last paragraph refer to the case mentioned in cl. (c). Under this 
paragraph the court has the power to make an order on a motion 
in the suit in which the decree for specific performance was passed 
to rescind the contract instead of relegating the opponent to another 
suit for rescission ( h ). 


( e ) It is available for legal re- 
presentatives and other assigns, pro- 
vided that the original party has not 
.by his own conduct disentitled him- 
self to relief, which does not affect 
the general rule; see Shravan Goba 
Mahajan v. Kashiram Devji, 51 
Bom. 133 ; 29 B.L.R. 115; 100 I.C. 
932; A.I.R. 1927 Bom. 384. 

{/) Ravji v. Gangadharbhat 
01880) 4 Bom, 29. In this case the 


manager, while ostensibly selling the 
right to cut wood in a forest be- 
longing to the family for Rs. 4,00(1, 
made a collateral private bargain ac- 
cording to which he was to receive 
Rs. 4,000 more. 

(g) Hari v. Naro (1894) .18 Bom. 

342. 

(h) Kurpal Hernraj v. Shamrao 
Raghunath (1923) 47 Bom. 589; 72 
I.C. 321; A»LR* 1923 Bom. 211* 
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36. Rescission of a contract [in writing] (*) can- S. K. 

Resdssipn fpr mis- not be adjudged for mere mistake, un- Ss * 
take ' less the party against whom it is ad- 

judged can be restored to substantially the same position 
as if the contract had not been made. 


See notes, “Judicial Recission: Introductory,” at the begin- 
ning of this chapter, above. 

37. A plaintiff instituting a suit for the specific 

performance of a contract in writing 
f 1 rescission inYuit may pray in the alternative that, if the 
ance Peciflc perform " contract cannot be specifically enforc- 
ed, it may be rescinded and delivered 
up to be cancelled ; and the Court, if it refuses to enforce 
the contract specifically, may direct it-to be rescinded and 
delivered up accordingly. 

This section is almost verbally identical with the opening of 
§ 1058 in Fry on Specific Performance. 

38. On adjudging the rescission of a contract, the 

Court may require C ° Urt ^ re( l uire the P art 7 t0 wh ° m 

party rescinding to such relief is granted to make any com- 
do equity. pensation to the other which justice 

may require (/). 

See I.C.A., ss. 11, 64, 65, above. 


(i) The words “in writing ” are plaintiff to rescission together with 

repealed wherever the Transfer of restitutio in integrum , see Spence v. 

Property Act, 1882, is in force Crawford (1939) 3 A11.E,R, 271, 

(/) For an English case where H.L. 
the circumstances which entitle a 
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CHAPTER V. 

Of the Cancellation of Instruments. 

3©. Any person against whom a written instru- 
When cancellation ment is void or voidable, who has 
may be ordered. reasonable apprehension that such in- 
strument, if left outstanding, may cause him serious in- 
jury, may sue to have it adjudged void or voidable; and 
the Court may, in its discretion, so adjudge it and order 
it to be delivered up and cancelled (a). 

If the instrument has been registered under the Indian 
Registration Act ( b ), the Court shall also send a copy of 
its decree to the officer in whose office the instrument has 
been so registered; and such officer shall note on the copy 
of the instrument contained in his books the fact of its 
cancellation. 


Illustrations. 


(a) A., the owner of a ship, by fraudulently representing her to be 
seaworthy, induces B., an underwriter, to insure her. B. may obtain the 
cancellation of the policy. 

(b) A. conveys land to B., who bequeaths it to C. and dies. There- 
upon D. gets possession of the land and produces a forged instrument 
Stating that the conveyance was made to B. in trust for him. C. may obtain 
the cancellation of the forged instrument. 

(c) A., representing that the tenants on his land were all at will, sells 
it to B., and conveys it to him by an instrument, dated the 1st January, 1877. 
Soon after that day, A. fraudulently grants to C. a lease of part of the 
lands, dated the 1st October, 1876, and procures the lease to be registered 
under the Indian Registration Act. B. may obtain the cancellation of 
this lease. 


(a) According to the terms of the 
section an express prayer for can- 
cellation would seem to be super- 
fluous, but it is doubtful whether its 
presence or absence does not, for 
the purpose of Court fees, make the 
difference of the suit being for con- 
sequential relief or merely declara- 
tory, see Parvatibai v. Vishvanath 
Ganesh (1904) 29 Bom. 207; 6 B. 
L.R. 1125; Kuber Satan v. Raghu- 
bar, 5 Luck. 235; 121 I.C, 281; A. 
I.R. 1929 Oudh 491. On principle, 
it is submitted, the Court has full 


discretion to order cancellation 
whether the plaintiff expressly asks 
for it or not, and therefore the suit 
is in no case merely declaratory; 
and it has been so held in Madras: 
Kattiya Filial v. Ramaswami pillat 
A. I.R. 1929 Mad. 3%; 56 M.LJ. 
394; 119 IX. 35; and in Allahabad: 
Kalu Ram v. Babu Lai (1932) 54 
All. 812; A. I.R. 1932 Ail. 485; 139 
I.C. 32, F.B.; followed in Bulak- 
ram v. Ganga Bishun A. I.R* 1940 
Pat. 133; 185 IX. 123. 

(b) See now Act XVI of 1908. 
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(d) A, agree® to sell and deliver a ship to B., to be paid ;% BVsv g. B. M 
acceptances of four bills of exchange, for sums amounting to {$, 

to be drawn by A, on B. The bills are drawn and accepted, but the life 
i$ not delivered according to the agreement. A. sues B, on one of the 
bills. B. may obtain the cancellation of all the bills. 

lAnglo-Danubicm Co. v. Roger son (1867) L.R. 4 Eq. 3. The dis- 
puted point for which the case is reported was on a question of procedure 
which is now obsolete in England and could never arise in India.] 

When cancellation may be ordered.-— To entitle a plaintiff to 
a decree for cancellation of an instrument, three points must be 
made good by him, namely, — 

(1) that the instrument is void or voidable ; 

(2) that the plaintiff has reasonable apprehension that the 

instrument, if left outstanding, may cause him serious 
injury; and 

(3) that the Court ought under the circumstances of the case, 

in the exercise of its discretion, to order it to be de- 
livered up and cancelled. Delay in the institution of the 
suit or the plaintiff's conduct may be such that the 
Court may in the exercise of its discretion refuse to 
# grant him relief. The appellate Court will not lightly 
interfere with an exercise by the first Court of its dis- 
cretion. But if there is no exercise of discretion at all 
by the lower Court in decreeing cancellation of an in- 
strument, the appellate Court may set aside the 
decree ( c ). 

In the exercise of this discretion, the Court should ordinarily, 
where a plaintiff is out of possession and is in a posi- 
tion to claim a decree for possession, refuse to pass 
a decree for the cancellation of an instrument accord- 
ing to which, if genuine, he has no title to the land, and 
leave the plaintiff to a suit for possession (d). 

Any person against whom an instrument is void or voidable. 

— The relief by way of cancellation of an instrument may be claim- 
ed not only by a party to the instrument, but by any person against 
whom the instrument is void or voidable. Thus a creditor may 
sue on behalf of himself and all other creditors to set aside a 
deed executed by his debtor by which the creditors are defrauded, 
defeated or delayed within the meaning of s. S3 of the Transfer of 
Property Act ( c ). A perfected conveyance is of course not 

(c) Vulley Mahomed v. Dattu- A.LJ. 955; 153 I.C 517. A ere- 

bhoy (1901) 25 Bom. 10, 18-19, 24 ditor against whom a document is 

fsuit for cancellation of an award], neither void nor voidable cannot stie 

(d) Shankar Lai v, Sarup Lai for cancellation either as his sole 

t (1912) 34 All. 140, 142; 13 I.C. 19. remedy or as a relief further to a 

(e) Iskuar v, Dtwar (1903) 27 declaration: Maung Ba Maung v. 

Bom. 146; Ket Prasad v. Chandra Maung Ba Yin (1940) Rang. 59; 

Mai A.I.R. 1934 All 1071; (1934) 183 I.C. 746; A.I.R. 1939 Rang. 

93 
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11 -Vv* 

C 

&. A void or voidable merely because the consideration has Hot been 

89. paid (/). 

Reasonable apprehension of serious injury. — -It cannot be laid 
down as a rule of law that in no case a man, who has parted with his 
property, in respect of which a void or voidable instrument exists, 
can sue to have that instrument cancelled. The test is, “ reason- 
able apprehension of serious injury.” Whether that exists or not, 
must depend on the circumstances of the particular case with which 
the Court has to deal. Thus where the swami of a math who had 
become old and blind executed a jimmapatra whereby he appointed 
the defendant manager of the properties of the math upon certain 
terms, and delivered possession of some of the math properties 
,to the defendant, and the swami subsequently sold the math pro- 
perties to another person, and thereafter brought a suit against 
the defendant for cancellation of the jimmapatra alleging that the 
defendant had failed to comply with the terms of the instrument, 
it was held by the High Court of Bombay that though the swami 
had sold the math properties and had no longer any interest in 
them, he was entitled to maintain the suit, the grounds of the 
decision being that if the document were not cancelled, the purchaser 
(who, it may be observed, was joined as a plaintiff) might sue the 
swami for a return of his purchase money if the swami could not 
give possession of the lands by reason of the defendant holding 
diem under the jimmapatra and that there was danger also of the 
defendant suing the swami in respect of the lands of which the 
defendant had not obtained possession ( g ). In an earlier Madras 
case, however, where the plaintiff, who had sold and delivered 
possession of her property to the buyer (her nephew), sued the 
defendant for cancellation of the sale-deed, alleging that the de- 
fendant had forged it in the name of the plaintiff as executant 
and that if the instrument was left outstanding she might be sued 
by the buyer on the covenants relating to the property, it was held 
that the plaintiff was not entitled to a decree for cancellation. The 
Court said : “ Clearly she had no legal interest in the property 

comprised in the sale-deed, but it is suggested that she is entitled to 
have that instrument cancelled in case any action for damages 
should be brought against her on the convenant contained in the 
document executed in her nephew’s favour. We are of opinion 
that this bare possibility does not entitle a plaintiff who has divested 


332, F.B. ; Jagat Singh v. Behari 
Ut (1942) A.L.J. 37; A.I.R. 1942 
AU. 104. 

(/) Abdul Hashim Sahib v. Kadir 
Batcha Sahib (1919) 42 Mad. 20; 
48 I.C. 370. 

(g) Kotrabassappaya v. Chenvi- 
rappaya (1899) 23 Bom. 375; cf. 


Rad ha Sundar v. Saktipada A.I.R. 
1936 Cal. 714; 41 C.W.N. 312; 166 
T.C. 55. Mere speculation as to 
unknown and vague complication 
arising in future is no ground for 
cancellation: Jeka Dula v. Bai Jivi 
A.I.R. 1938 Bom. 37; 39 Bom. I*. 
R. 1072; 174 I.C 24. 
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herself of all interest in the property to maintain this suit ” (h), 
this view of the law, it is submitted, is not correct. We are 
inclined to think that apprehension of a party being used on coven- 
ants in a conveyance apparently binding is reasonable apprehension 
of serious injury within the meaning of this section, and, other 
conditions being present, he is entitled to a decree for cancella- 
tion (i). It is different, however, where the defendant has al- 
ready sued and obtained a decree against the buyer on the alleged 
forged instrument, and the plaintiff subsequently sues die defend- 
ant not only for cancellation of the instrument, but to set aside 
the decree. The plaintiff, not being a party to the decree, is not 
entitled to have it set aside unless the buyer is joined as a party 
to the suit (/). 

Where A. sues B. on a bond which B. alleges is void, e.g., as 
being passed for a balance due on wagering transactions', and pend- 
ing the suit B. sues A. for cancellation of the bond, B. is not en- 
titled to cancellation. It cannot be said in such a case that B. 
would suffer serious injury if he did not bring the suit, for the 
very plea which is the foundation of B.’s suit is his defence in 
A.’s suit ( k ). Moreover, the question of the validity of the bond 
being before the Court in A.’s suit, it cannot be said thus far 
that it could be left “ outstanding ” within the meaning of this 
section. But where A. sues B for possession of certain land 
under s. 9 of the Act, and pending the suit he sues B. for cancella- 
tion of a deed of gift under which B. claims title to the land, there 
is nothing to prevent the Court from decreeing A.’s second suit, 
for the question in the second suit is one of title, while there is 
no such question in the first suit, the only question in the first suit 
being whether A. was dispossessed otherwise than in due course 
of law (/). 

Registration. — The proceedings of a Registrar under the Regis- 
tration Act are of an executive officer invested with quart-judicial 
functions and not proceedings of a judicial character. An order, 
therefore, made by the Registrar for the registration of a docu- 
ment of which the execution is denied by the party alleged to have 
executed it is no bar to a suit by stich party for cancellation of 
the document under this section. That this is so is clear from 
the provisions of the second paragraph of this section ( m ). 

Limitation. — 'Where a document is voidable (as distinguished 
from void), so that possession of the property to which it relates 
could not be recovered until the document is set aside, and the suit 


ft 




W byappa v. Ramalakshmamma 
(1890) 13 Mad. 549. 

(i) S6e also (1899) 23 Bom. 375, 
at p. 380, supra. 

(;) Jhuna v. Bern Ram (1887) 9 
All* 439. 

(A) Chaganlat v. Dhondu (1903) 


27 Bom. 607. 

(/) Jai Go pal v. Lalit Mohan 
(1904) 26 AIL 236, See notes to s. 
9, above. 

(m) Mohima Chimder v. Jumt 
Kishore (1881) 7 Cal. 736. 
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;4s*. is for cancellation . of the document and for possession, the period 
m *0. of limitation is 3 years as provided by art. 91 of the Limitation 
Act; art. 144 which provides a period of 12 years does not apply 
to such a case (»). Art 91 does not apply where the document 
is void from its very inception; the reason is that a document 
which is void ab initio does not require to be set aside (o). See 
also notes to s. 16 of the Contract Act under the head “ Lapse of 
time and limitation,” above. 

40 . Where an instrument is evidence of different 

What instruments ^ htS 0r different obligations, the 
my be partially can- Court may, in a proper case, cancel it 
ce,5ed ' in part and allow it to stand for the 

residue. 

Illustration. 

A. draws a bill on B., who endorses it to C., by whom it appears to be 
endorsed to D., who endorses it to E. C.\s endorsement is forged. C. is 
entitled to have such endorsement cancelled, leaving the bill to stand in 
other respects. 


Partial cancellation. — This section should not be applied unless 
the rights or obligations evidenced by an instrument are distinct 
and separable. The following are further illustrations: — 

(1) In 1871 A. agrees to grow indigo for B. on 20)4 bighas of 
land for a period of 9 years at the rate of Rs. 2 per bigha per 
annum. Of these, 1 6)4 bighas are situated in village R., and are 
held by A. under a sub-lease from X., Y. being the superior land- 
lord, and the remaining 4 bighas are situated in village K. and 
belong to A. K. fails to pay the rent to Y., and in 1874 Y. resumes 
possession of the land. The contract becoming impossible of per- 
formance (see Contract Act, s. 56), A. may obtain cancellation 
of the agreement as regards the 1654 bighas situated in village R. : 
Inder Per shad v. Campbell (/>). 

(2) A. executes a deed of mortgage in favour of B. A. gets 
back the deed from B. by fraud, and endorses on it a receipt for 
Rs. 1,200 purporting to be signed by B. B.’s signature is forged. 
B. is entitled to have the endorsement cancelled, leaving the deed 
to stand in other respects: Ram Chandar v. Ganga Saran (q). 


(») Rani fanki Kunwar v. Raja 
Aji Singh (1887) 14 I. A. 148; 15 
Cal. 58; Bakatram v. Kharsetji 
(1903) 27 Bom. 560; Govindasami 
v. Ramasawmy (1909) 32 Mad. 72. 

(o) Unni v, Kunchi Amma (1891) 
14 Mad. 26; Jagardeo v. Phuljhari 
<1908) 30 All. 375; Banku Behari 


v. Kristo Gobindo (1903) 30 Cal. 
433. See also Raikishori v. Deben- 
dranath (1888) 15 LA. 38, 49-50; 
15 Cal. 409, 421. 

(/0 (1881) 7 Cal. 474. 

( q ) (1917) 39 All. 103; 37 I.C. 
89. 
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4t. On adjudging the cancellation of an instm- 
Power to require ment (r), the Court may require the' 

s P tTuraeS r is W r h an“eiird P art y to whom such relief is granted to 
to make compensa- make any compensation to the other 

tioIU which justice may require. 

Compensation. — Compensation includes, of course, return of 
any payment received as part of the transaction annulled or 
avoided (s). 

Compensation on cancellation. — Where a deed of hypotheca- 
tion or a deed of sale is ordered to be set aside on the ground of 
collusion between the , grantor’s manager and the lender, it being 
proved that the grantor was of weak intellect and that in some 
cases the money was paid to the grantor and sometimes to his 
manager, the condition of cancelling the deeds should be, not the 
repayment of moneys proved to have been received by the manager, 
but of sums shown to have been actually paid to the grantor per- 
sonally, or borrowed by the manager in the course of prudent 
management of the estate ( t ). Where a person advances a small 
sum of money to another, and obtains from the latter by fraud 
in repayment of the loan a deed of sale of property worth con- 
siderably more than the amount of the loan, all that he is entitled 
to on cancellation of the deed is to be placed in the same position 
in which he would have been, had he obtained a deed of mort- 
gage instead of a deed of sale. He is not entitled to any allowance 
for repairs and improvements made by him to the property, the 
deed of sale having been obtained by fraud (u). 

Minors. — See notes to s. 11 of the Contract Act under the 
head “ Fraudulent representation,” above (v). 


(r) This section cannot be extend- 
ed by analogy to cases where there 
is no question of cancelling any in- 
strument: Khan Gul v. Lakha 
Singh, 9 Lah. 701; 111 I.C. 175; A. 
I.R. 1928 Lalt. 609; Gulabchand v. 
Chmnilal, 122 I.C. 266; A. I.R. 
1929 Nag. 156. 

(j) See Guthrie v. Abool Mosuf- 
fer (1871) 14 Moo.I.A. 53, 65. The 
Court refused to deal under this 
section with an instrument which 
was void, in the absence of any claim 
for its cancellation: Full Bibi v. 
Khokai Mondal (1927) 55 Cal. 712; 
111 I.C. 349. Q». whether any 
general rule can be founded on this. 

(t) A jit Singh v. Bijai Bahadur 


Singh (1884) L.R. 11 I. A. 211; It 
Cal. 61. 

(w) Sadashiv v. Dhakubai (1881) 
5 Bom. 450. The section applies in 
the case of a transaction declared to 
be void : ' Abdul Majid v. Rainiza 
Bibi A. I.R. 1931 Mad. 468; 131 I. 
C. 153. 

(v) Limbaji v. Rahi (1925) 49 
Bom. 576; 88 I.C. 643; A. I.R. 1925 
Bom. 499 (attempted sale by minor’s 
step-mother, minor required to re- 
fund benefit to estate and himself) ; 
Rang Ilabi v. Mahbub Ilahi (1955) 
7 Lah. 35; 94 I.C. 25; A.I.R. 1926 
Lah. 170 (similar case in Maho- 
tnedan law). 



E. A. 

42 . 


Discretion of Court 
as to declaration of 
status or righi. 


CHAPTER VI (a). 

Of Declaratory Decrees. 

42 . Any person entitled to any legal character ( b ), 
or to any right as to any property, may 
institute a suit against any person deny- 
ing, or interested to deny, his title to 
such character or right, and tihe Court may in its discre- 
tion make therein a* declaration that he is so entitled (c), 
and the plaintiff need not in such suit ask for any fur- 
ther relief (d) : 

Provided that no Court shall make any such decla- 
ration where the plaintiff, being able to 
seek further relief than a mere decla- 
ration of title, omits to do so (tf). 

Explanation. — A trustee of property is a “person 
interested to deny” a title adverse to the title of some 
one who is not in existence, and for whom, if in exist- 
ence, he would be a trustee. 

Illustrations. 

(a) A. is lawfully in possession of certain land. The inhabitants of a 
neighbouring village claim a right of way across the land. A. may sue 
for a declaration that they are not entitled to the right so claimed. 


Bar to such decla 
ration. 


( a ) As to the Punjab, see also the 
Punjab Land-revenue Act, 1887 
<XVII of 1887), s. 45. 

(b) The title must be complete. 
A man who is qualified to vote at 
an election, but has not taken the 
required steps for having his name 
put on the register of voters, cannot 
sue for a declaration that he is quali- 
fied: Chittagong Municipal Com - 
mission v. Assam-Bengal Ry. Co., 
115 I.C. 262 ; A.I.R. 1928 Cal. 736. 
S. 45 seems to be more appropriate 
to the case, but the facts are not 
made clear. 

(c) The Court will not make a 
declaration of mere facts which are 
not ripe for determination of their 
legal consequences: Kashma Dubain 


v. Ram Dawan Tcwari (1927) 26 
All.L.J. 409; 109 I.C. 112. 

( d ) When the Act was passed the 
power of making declaratory de- 
crees in England was confined to 
cases where the plaintiff had a pre- 
sent cause of action. It was ex- 
tended in 1883; see Guaranty Trust 
Co. of New York v. Hannay & Co. 
[1915] 2 K.B. 536, at pp. 557-562, 
per Pickford L.J. 

(e) The decision of questions in* 
cidental to the plaintiffs title, such 
as the existence of a will, is not fur- 
ther relief ; the Court has full power 
to dispose of them: Ma Nyun v, 
Chithambaram Ckettiar (1924) 2 
Ran. 572; 84 IX. 1007; A.I.R* 
1925 Ran, 132 (very elementary). 
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(b) A. bequeaths bis property to B., C. and D., “ to be equally divided S. K. 
amongst all and each of them, if living at the time of my death, then amongst 4& 
their surviving children.” No such children are in existence. In a suit 
against A/s executor, the Court may declare whether B., C. and D. took 

the property absolutely, or only for their lives, and it may also declare the 
interests of the children before their rights are vested. 

(c) A. covenants that, if he should at any time be entitled to property 
exceeding one lakh of rupees, he will settle it upon certain trusts. Before 
any such property accrues, or any persons entitled under the trusts are 
ascertained, he institutes a suit to obtain a declaration that the covenant is 
void for uncertainty. The Court may make the declaration. 

[Under the old English practice such a suit was dismissed as premature ; 

Fyfe v. Arbuthnot (1857) 1 De G. & Jf. 406 : 9$ R.R. 151.] 

(d) A. alienates to B, property in which A. has merely a life interest 
The alienation is invalid as against C., who is entitled as reversioner. The 
Court may in a suit by C. against A. and B, declare that C, is so entitled. 

(e) The widow of a sonless Hindu alienates part of the property of 
which she is in possession as such. The person presumptively entitled to 
possess the property if he survive her may, in a suit against the alienee, 
obtain a declaration that the alienation was made without legal necessity 
and was therefore void beyond the widow's lifetime. 

(f) A Hindu widow in possession of property adopts a son to her 
deceased husband. The person presumptively entitled to possession of the 
property on her death without a son may, in a suit against the adopted son, 
obtain a declaration that the adoption was invalid. 

(g) A. is in possession of certain property. B., alleging that he is 

the owner of the property, requires A. to deliver it to him. A. may obtain 

a declaration of his right to hold the property (/). 

(h) A, bequeaths property to B. for his life, with remainder to B/s 

wife and her children, if any, by B., but if B. die without any wife or 
children, to C, B. has a putative wife, D., and children, but C. denies 

that B. and D. were ever lawfully married. D. and her children may, in 

B.*s lifetime, institute a suit against C. and obtain therein a declaration that 
they are truly the wife and children of B. ( g ). 


Origin and purpose of the section. — The history of decrees 
merely declaratory is as follows : — 

(1) Before the Chancery Procedure Act, 1852, it was not 
the practice of the Court in England to make a de- 
claration of right except as introductory to relief 
which it proceeded to administer (/*). 


(/) Similarly if, A.’s title having 
been judicially affirmed against B., 
JB. makes a claim adverse to it in 
another proceeding, this is a fresh 
cause of action for A. under the 

S sent section: Gajadhar Singh v. 

r* Singh, 47 All. 416; 87 I.C. 
,647; A.I.R. 1925 AH. 421. 

(g) Cases where this section is in- 
voked Without dispute of the juris- 
diction may, of course, be reportable 


on other grounds, e.g. f Boulton 
Bros. & Co. v. New Victoria Mills 
Co., 26 A1I.L.J. 1119; 119 LG 837: 
A.I.R. 1929 Ail. 87; Dhanna Singh 
v. Nami (1929) 10 Lah. 676; 117 t 
C. 806; A.I.R. 1929 Lah. 155, but 
are not to the present purpose. 

(k) Fischer v. The Secretary pf 
State for India K (im) 26 LA, *4 
28; 22 Mad. 270, 282. 
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Decrees merely declaratory are an innovation, and they 
first obtained authoritative sanction in England by 
s. 50 of the Chancery Procedure Act, 1852 (15 & 16 
Viet., c. 86) (i). 

Seven years later, India followed suit with s. 15 of the 
Code of Civil Procedure, 1859, by which it was en- 
acted as follows: — 

" No suit shall be open to objection on the ground that a 
merely declaratory decree or order is sought thereby, and it shall 
be lawful for civil courts to make binding declarations of right 
without granting consequential relief ” (/). 

(4) S. 15 of the Procedure Code of 1859 was in the same 

terms as s. 50 of the Chancery Procedure Act. As 
to the latter section, it was held by the Courts in Eng- 
land that it gave a right of obtaining a declaration 
of title only in those cases where the Court could have 
granted relief if relief had been prayed for ( k ). The 
same interpretation was put by the Privy Council on 
s. 15 of the Procedure Code, In Kathama Natchiar 
v. Dorasinga (/), their Lordships of the Privy 
Council after observing that the application of s. 15 
of the Procedure Code must be governed by the same 
principles as those upon which the Court of Chancery 
proceeds in reference to the Chancery Procedure Act, 
s. 50, said as to s. 15 of the Code: “ It appears, there- 
fore, to their Lordships, that the construction which 
must be put upon the clause in question is, that a de- 
claratory decree cannot be made unless there be a 
right to consequential relief capable of being had in 
the same Court or in certain cases some other 
Court ” (m). 

(5) The Code of 1859 was repealed by the Code of 1877, and 

the provision as to declaratory decrees transferred 
to s. 42 of the Specific Relief Act which was passed 
in the same year. 

(6) "The terms of the section (s. 42] are not a precise 

reproduction of the provision contained in the Act 
of 1859 and the English law: in one direction they 


A. ( 2 ) 


( 3 ) 


(♦) Deokali Koer v. Kedar Nath 
(1912) 39 Cal. 704, 708; 15 I.C. 
427. 

(/) The decisions on this enact- 
ment are reviewed in Kathama Nat- 
chiar v. Dorasinga (1875) 2 I.A. 
169, 187-190. 

(k) Rooke v. Lord Kensington 
.<1856) 2 K. & J. 753; Lady Lang- 


dale v. Briggs (1856) 8 De G.M. 
& G. 391. 

(/) (1875) 2 I.A. 169, 187; Nil- 
mony Singh v. Kalty Chum (1875) 
L.R. 2 I.A. 83; 14 Beng.LR. 382, 
(m) E.g., a Revenue Court: 
Sadut AH Khan v. Abdool Gunney 
(1873) I. A. (Suppl.) 165, 171; 
11 Beng.L.R. 203, 226-227. 
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are more comprehensive, in another more limited It 8. &* 
is common tradition that the section was designed to 8? * 
be a substantial reproduction of the Scotch action of 
declarator, but whether this is so or not is of no 
great moment. We have to be guided by its provi- 
sions as they are expressed ” (n). 

(7) Before the Specific Relief Act the Courts in India had 
no power to make a merely declaratory decree inde- 
pendently of s. 15 of the Code of Civil Procedure, 

1859: the power to make such decrees rested entirely 
upon that section (o). It might have been thought 
that since the enactment of s. 42 of the Specific Re- 
lief Act the power of the Courts in India to make 
a decree merely declaratory rested entirely upon's. 42, 
and that the Courts had no power to make such a 
decree independently of that section, but a different 
view has been taken in some cases which are consider- 
ed below under the head " Whether a decree merely 
declaratory can be made independently of this section.” 

Scope of the section. — In a suit under this section — 

(1) the plaintiff must be a person entitled to any legal cha- 

racter ( p ) or to any right as to any property; 

(2) the defendant must be a person denying, or interested 

to deny, the plaintiff’s title to such character or 
right ; 

(3) the declaration sued for must be a declaration that the 

plaintiff is entitled to a legal character or to a right 
to property ; and 

(4) where the plaintiff is able to seek further relief than 

a mere declaration of title,* he must seek such relief. 

If any of the first three conditions is not fulfilled, the suit 
should be dismissed. If those conditions are fulfilled, but the 
fourth is not, the Court shall not make the declaration sued for. 

In Deokali Koer v. Kedar Nath ( q ), Sir Lawrence Jenkins 
said : “ The section does not sanction every form of declaration, 

but only a declaration that the plaintiff is ‘ entitled to any legal 
character or to any right as to any property* (r) : it is the dis- 

(w) Deokali Koer v. Kedar Nath I.R. 1928 Cal. 868, where the Court 
(1912) 39 Cal. 704, 709; 15 I.C. held the applicant wrong on the 
427. merits. Ought he not also to have 

( o ) (1875) 2 I. A. 169, 179-180, sought further relief? The mere 
note (0, above. fact of kindred or affinity to a given 

(P) Qu. has a shareholder in a person is not a legal character: 
company a “ legal character ” enabl- Farman Alt v. Mohammad Nawaz 
ing him to claim a declaration that Khan (1930) 121 I.C. 417. 
the acting directors have ceased to ( q ) (1912) 39 Cal. 704, 709; 15 
be directors? Kattash Chandra Duit IX. 427. 

v. Jogesh Chandra Majumdar (1928) (r) Declarations of the right to 

32 C.W.N. 1084; 116 I.C. 724; A, conduct religious processions and 

94 
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regard of this that accounts for the multiform and, at times, eccen- 
trie declarations which find a place in Indian plaints (s). If the 
* Courts were astute — as I think they should be — to see that the 
plaint presented conformed to the terms of section 42, the diffi- 
culties that are to be found in this class of cases would no longer 
arise. 0 In the same case the learned Judge said : “ It is a com- 
mon fashion to attempt an evasion of Court-fees by casting the 
prayers of the plaint into a declaratory shape. Where the eva- 
sion is successful it cannot be touched, but the device does not merit 
encouragement or favour ” (t). In certain cases, such as the go- 
vernment of a company under the Indian Companies Act, it may 
have to be considered whether the jurisdiction of the Court is 
excluded or limited by special legislation (w). 

Whether a decree merely declaratory can be made indepen- 
dently of this section. — In Kathama Natchiar v. Dorasinga ( v ), 
which was a case under s. 15 of the Code of Civil Procedure, 1859, 
the Privy Council held that the Courts in India had no power to 
make a merely declaratory decree otherwise than under that sec- 
tion. In delivering the judgment of their Lordships of the Privy 
Council Sir James Colville said: “ They (their Lordships) at first 
conceived that the power of the Courts in India to make a merely 
declaratory decree was admitted to rest upon the 15th section of 
the Code of Civil Procedure, the effect of which has been so much 
discussed. Mr. Doyne, however, raised some question as to that, 
and suggested that the power was possessed by the Courts in the 
mofussil before the Code of Civil Procedure was passed, and had not 
been taken away thereby. No authority which establishes the first of 
these propositions was cited; and their Lordships conceive that if 
the Legislature had intended to continue to those Courts the gene- 
ral power of making declarations (if they ever possessed such a 
power), it would not have introduced this clause into the Code 
of Civil Procedure, which, if a limited construction is to be put 
upon it, clearly implies that any decree made in excess of the 


the like have been granted without 
reference to the Act Mansur Hasan 
v. Muhammad Zaman (1924) 52 I. 
A. 61; 86 I.C 236; A.I.R 1925 P. 
C. 36; folld., Muhammad Salim v. 
Ramkumar Singh , 26 Ali.L.J 1001; 
110 I.C. 657; A.I.R. 1928 All. 710 
{Moslem sacrifice of Cows not be- 
ing in public view), in S.C. (par- 
ties reversed) leave to appeal not 
allowed, 123 I.C. 333; A.I.R. 1929 
All. 339; (1929) All.LJ. 24L In 
the P.C. case there was a prayer 
for an injunction. But the similar 
case of Naubahar Singh v, Qadir 


Bux , 125 I.C. 14; (1930) Ali.L.J* 
875, was decided expressly under the 
present section. 

( s ) For a bad recent specimen, see 
Sailendra Nath Bose v. Chary 
Chandra Banner ji (1929) 118 I.C. 
341; A.I.R. 1929 Cal. 422. 

(0 Deokcdi Koer v, Kedar NaSh 
(1912) 39 Cal. 704, 707-708. 

(u) Sarat Chandra Chakravarti v. 
Tarak Chandra Chatterjee , 51 Cal. 
916; 82 IX. 405; A.I.R. 1924 CaL 
982 

(! v) (1875) 2 LA* 169, 179-180. 
* 
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power thereby conferred would be objectionable, the words Of the S. 1 
section being: * No suit shall be open to objection on the ground 
that a merely declaratory decree or order is sought thereby, and it 
shall be lawful for the Civil Courts to make binding declarations 
of right without granting consequential relief/ Nor does any 
"Court in India since the passing of the Code seem to have considered 
that it had the power of making declaratory decrees independently 
of that clause." The same reasoning applies with equal force to 
cases arising after the passing of the Specific Relief Act; th&t 
is to say, the power of Courts to make a decree merely declaratory 
since the passing of the Specific Relief Act rests entirely upon 
s. 42 of the Act, and the Courts have no power to make such a 
decree independently of that section. Bm according to the High 
Court of Madras a suit for a declaration of right may not be within 
the purview of s. 42, and yet may be maintainable. It has thus 
been held that a pleader debarred from practising in village Courts 
by an order of the Collector purporting to have been made under 
the Madras Village Courts Act on the ground of misconduct may 
sue for a declaration that the order is void. The suit was against 
the Secretary of State for India in Council, and the Court held 
that the Collector had no power to make any such order under 
the said Act, and it made the declaration (w), Reliance was 
placed by the High Court upon Fischer v. Secretary of State for 
India ( x ) in which Lord Macnaghten in delivering the judgment 
of their Lordships of the Privy Council said: “ Now, in the first 
place it is at least open to doubt whether the present suit is wi f hin 
the purview of s. 42 of the Specific Relief Act. There can be 
no doubt as to the origin and purpose of that section. It was in- 
tended to introduce the provisions of s. SO of the Chancery Pro- 
cedure Act of 1852 (15 & 16 Viet., c. 86) as interpreted by judicial 
decisions. Before the Act of 1852 it was not the practice of the 
Court in ordinary suits to make a declaration of right except as 


(w) Ramachandra v. The Secre- 
tary of State for India (1916) 39 
Mad. 808 ; 31 I.C. 310. See also 
Ramokrishna v. Narayana (1916) 
39 Mad. 80, 82 ; 26 I.C 883. Where 
plaintiff merely asked for a declara- 
tion that a previous decree was void, 
suit was held maintainable on the 
ground that s. 42 was not exhaus- 
tive: Sri Krishna Chandra v. M aba- 
ter Prasad (1933 ) 55 AH. 791; A. 
I.R, 1933 All. 488 fF.B.] ; Secre- 
tory of State v. Subba Rao (1933) 
56 Mad* 749; 144 I.C. 400; A.I.R. 
1933 Mad. 618. Suit for declara- 
tion simpUciter that order of statu- 
tory body is in excess of its juris- 
diction is always maintainable: 


Zamindar of KhalUkote v. Beero 
Pillai (1935) 59 Mad 825; 164 I.C. 
398; A.I.R. 1936 Mad. 531 [F.B.j 
(The Court held that such a suit was 
a suit under the general law based 
on a common law right: 59 Mad. 
825, at p. 848). An application 
under the Madras Agriculturists 1 
Relief Act (IV of 1938) for a 'de- 
claration that certain rules passed 
under the Act were ultra vires did 
not fall under sec. 42: Swayampra* 
bkai v. Muthukriskna (1942) 1 Mad. 
L.J. 303; A.I.R. 1942 Mad. 362. 

(*) (1399) 26 I. A. 16, 27-28; 22 
Mad. 270, 282; Raniganj Coat As - 
sociation v. Tata iron and Steel Co, 
(1940) 43 Bom.L.R. 403, 411. 
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* &» A. introductory to relief which it proceeded to administer* But the 
B* 42. present suit is one to which no objection could have been taken 
before the Act of 1852. It is in substance a suit to have the true 
construction of a statute declared, and to have an act done in 
contravention of the statute rightly understood pronounced void 
and of no effect* This is not the sort of declaratory decree which 
the framers of the Act had in their mind. But even assuming 
that the Specific Relief Act applies to such a suit as this, what is 
the result? If the so-called cancellation is pronounced void the order 
of Government falls to the ground, and the decision of the Col- 
lector stands good and operative as from the date on which it was 

made Their Lordships are of opinion that the Government 

have been wrong throughout, and that the suit is properly framed 
and ndt open to objection under the Specific Relief Act/' There 
was no point raised in the above case that s. 42 did not apply; 
on the other hand, it was assumed by counsel that s. 42 applied, 
but that there was no “ further relief " claimed as required by 
s. 42. At all events, the ground of the decision was that the suit 
was in fact not for a declaration without more. 

On the other hand, in Sheoparson Singh v. Ramnandan 
Singh ( y ) Sir Lawrence Jenkins, in delivering the judgment of the 
Privy Council, said: “ The Court's power to make a declaration 
without more is derived from s. 42 of the Specific Relief Act, and 
regard must therefore be had to its precise terms" (z). Already 
in 1910 the High Court of Bombay had said : “ It has long been 
established that the general power vested in the Courts in India 
under the Civil Procedure Code to entertain all suits of a civil 
nature excepting suits of which the cognizance is barred by any 
enactment for the time being in force does not carry with it the 
general power of making declarations except in so far as such 
power is expressly conferred by statute" (a). There is a differ- 
ence between a suit for the cancellation of an instrument and a 
suit for a declaration that the instrument is not binding on the 
plaintiff: Vellaya Konar v. Ramaswami (1940) Mad. 73, (1939) 
2 Mad L. J. 400; A.I.R. 1939 Mad 894. 

The above cases arose in the Mufassal. Whatever doubt there 
may be as to the power of the High Court (b) to make a merely 
declaratory decree independently of s. 42, the Courts in the Mtrias- 
sal had no such power at any time. The correct view, it is sub- 
mitted, is that s. 42 is exhaustive of the cases in which a decree 
merely declaratory can be made, and that the Courts have no power 
to make such a decree independently of that section. At all events 
the proviso to s. 42 is paramount, and its effect cannot be 

( y ) (1916) 43 I. A. 91, 97; 43 Cal (a) Vakhtba v. Agarsingji (1910) 
694 ; 33 I.C. 914. 34 Bom. 676, 680; 7 LC. 945. 

(#) See also Deokali Koer v. ( h ) The Code of 1859 was origi- 
Kedar Nath (1912) 39 Cal 704, 708 nally intended for application in the 
15 LC. 427. Courts not established by Royal 
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avoided (c). This view has recently been upheld by the High 8 , 

Court of Calcutta (Rau and Biswas, JJ.) in Mm jural Haque v* fl* 
Bisseswar ( d ) where the authorities were reviewed. After refer- 
ring to the observations of the Privy Council in Sheoparsan 
Singh v. Rammndan Singh (e) and Fischer v. Secretary of State 
for India (/), which had been cited in the course of the argument 
in support of the two apparently opposite views, the judgment pro- 
ceeds as follows : — “ We need not cite other authorities in support of 
either view. If we may say so, the several observations which we 
have quoted above are not in real conflict. What exactly is meant 
by the expression, # a declaration without more’, ‘a merely declaratory 
decree’ or * a decree merely declaratory’? Let ug remember that 
the act or order sought to be pronounced null and void in Fischer's 
Case , as in this suit, was one which deprived the plaintiff of certain 
present rights of property. In Fischer's Case the Order of the 
Govemor-in-Council by cancelling the separate registration of the 
property which had been transferred to the plaintiff robbed the 
transfer of all legal force and effect under a local Regulation. In 
the present suit, similarly, the order of the Board of Revenue, by 
setting aside the sale to the plaintiff, deprived him of his title and 
his right to get immediate possession of the property from the 
Collector. In each case, therefore, the plaintiff stood deprived of 
certain present rights of property, and the declaration of the offend- 
ing order as null and void restored or would restore those rights. 

We venture to suggest that a declaration of this kind is not “a 
merely declaratory ”, since it has the effect of giving relief 
besides serving to define rights. On the other hand, the 
declaration provided for in the illustrations under s. 42 of the 
Specific Relief Act may properly be said to be * merely declaratory 
decrees’, ” After examining the illustrations, the judgment pro- 
ceeds : “ It would, therefore, seem that the expressions, ‘ merely 
declaratory decree ’ and ‘ declaration without more ’ used in the 
Privy Council judgments in Katlmma , Natchiar f s Case (g) and 


Charter, and it was not till the year 
1862 (when Supreme Courts were 
abolished and High Courts estab- 
lished) that it was extended to the 
Courts m the Presidency Towns : 
see cl. 37 of the Letters Patent. 

( c ) U Po Them v. O. A. 0. K. 
R. M. Firm, 5 Ran. 699; 106 I.C. 
368; A.I.R. 1928 Rang. 34; Thevar 
v. Samban , 6 Ran. 188; 110 I. C. 
595; A.I.R* 1928 Rang, 143. Cp. 
Raja Udairaj Singh v, Secy, of State, 
46 All. 553; 88 I.C. 212; A. I. R. 
1924 All. 6S2, where the main point 
was that the matter was of exclusive 
revenue jurisdiction. As to the 
somewhat complicated relation of 


this enactment to O. XXI, r. 63, of 
the Civil Procedure Code, see Ttiisi 
Das v. Shiv Dat, 9 Lah. 167; 103 
I.C. 763; A.I.R. 1927 Lah. 631; 
Fariduddm Ahmad v. Murtasa Alt 
Khan (1935) 11 Luck. 486; 158 I. 
C. 338; A.I.R, 1936 Oudh 67; Bho- 
la Nath Shankar Das v. Lachmi Na- 
rain (1930) 53 All. 316; A.I.R, 
1931 All. 83. « 

(d) (1943) 47 Cal.W.N. 408. 

(e) (1916) 43 I. A. 91; 43 Cal. 
694; 33 I.C. 914. 

(/) (1899) 26 l.’A. J6; 22 Mad. 
270. 

(g) (1875) 2 LA. 169. 
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£. A, Sheoparsan Singh's Case ( h ) refer to a declaration which merely 
t. *2. serves to define rights, present or future, without giving present 
relief. The power of the Courts in India to make merely decla- 
ratory decrees in this sense is, under the above decisions, governed 
entirely by s. 42 of the Specific Relief Act. But where a decree 
has the effect of giving present relief as well, the power to make 
it will be governed by the general provisions of the Code of Civil 
Procedure,- e.g s. 9 or Order VII, r. 7 of the Code and not by 
s. 42 of the Specific Relief Act. Such a view would be consistent 
not only with their Lordships' observations in the above two cases 
but also in Fischer's case (i). On this view, the present suit wilf 
not be governed by s. 42 of the Specific Relief Act ” (/). 

Discretion of the Court . — “ It is not a matter of absolute 
right to obtain a declaratory decree. It is discretionary with the 
Court to grant it or not, and in every case the Court must exercise 
a sound judgment as to whether it is reasonable or not under alt 
the circumstances of the case to grant the relief prayed for. There 
is so much more danger in India than here of harassing and 
vexatious litigation that the Courts in India ought to be most 
careful that mere declaratory suits be not converted into a new 
and mischievous source of litigation" ( k ). It has accordingly 
been held that a decree should not be passed — 

(1) in a suit by a Hindu widow against her mother- in-taw 
and a son adopted by the latter, for a declaration that 
the adoption is invalid and that a will made by the 
mother-in-law bequeathing the whole of her husband's 
property to the adopted son is invalid for the purpose 
of transferring the estate (/) ; 

(2) in a suit by a reversionary heir against a Hindu widow 
and a devisee under her will, for a declaration that the 
will is invalid for the purpose of transferring the 
estate (m) ; 


( h ) See note ( e ), supra 
(0 See note (/), supra, 

(/) See also Uday Chandra Paul 
v. Parmar A.I.R. 1941 Cal. 153; 44 
C.W.N. 1063; 196 I. C. 185; Zeb-ul - 
Nisav . Din Mohammad (1941) Lah. 
451; 193 I.C. 641; A. I. R. 1941 
Lah. 97. 

«(&) Narain Mitter v. Kishen Soon- 
dory Dassee (1873) I, A. (Suppl.) 
149, 162; 11 Beng. L. R. 171, 
190; Kathama Natchiar v. Dora- 
smga (1875) 2 LA. 169, 18M82; 
Sheoparsan Singh v. Ramnandan 
Singh (1916) 43 LA. 91, 97; 43 Cal. 
694, 704-705 ; 33 I.C 914; Joseph v. 


Calcutta Corporation (1916) 43 LA. 
243, 248; 44 Cal. 87; 36 I.C. 912; 
Ma Htay v. U T ha Hline 2 Rang. 
649 ; 88 I.C. 66; A.I.R. 1925 Rang. 
184 (plaintiff's conduct was fraud«~ 
lent, but it seems his claim was- 
wrong on all points) ; Khushi Ram . 
v. Nand Lai A.LR. 1933 Lah 866; 
147 I.C. 399. 

(/) Rani Pirthi Pal m Kunwar v. 
Rani Guman Kmwar (1890) 17 I.A. 
107; 17 Cal. 933. 

(m) Thukurain Jaipal Kmwar v. 
Bhaiya Indar Bahadur Singh (1904) 
31 LA. 67; 26 All. 238; Vijiasami 
v. Sasivarma (1905) 28 Mad, 560, 
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(3) for a declaration that the election of the defendant as B. 

a member of the Bengal Legislative Council is in* 8 

Valid (w) ; 

(4) in a suit by a purchaser of a reversionary interest 
against the trustees of a deed of settlement and the 
beneficiaries, for a declaration of his rights under the 
deed, when the circumstances are such that to give a 
declaratory decree would be to offer direct encourage- 
ment to speculative purchasers of doubtful tides (a ) ; 

(5) where the case is of such a character that the decree, 
if passed, would be or might become ineffective (p); 

(6) where there was an alleged wrong entry (without 
contest at the time) made many years earlier in the 
khewat , there had been long delay on the plaintiff's 
part, and the declaration prayed for would not have 
bound all parties interested ( q ). 

The Federal Court have left open the question whether a suit 
lies under s. 42 against a Provincial Government for a declaration 
that a provincial statute is ultra vires ( r ). 

The Privy Council is reluctant to overrule the discretion of 
the lower Courts in granting a declaratory decree under this 
section (,r). 

A suit does not lie merely to set aside an assertion.— 

Thus a plaintiff who is actually in receipt of rents from the defen- 
dants, his tenants, cannot sue to set aside a mere allegation of the 
defendants that they were holding the land under a certain 
tenure (t). But it is otherwise where the tenants not only set up 
a certain tenure, but exercise rights in the land inconsistent with 
the tenure under which the plaintiff alleges they hold the land, 
though consistent with the tenure set up by them (w). Note that 


562; Deoki v. Jwala Prasad 50 All. 
678; 113 I.C. 737; A.I.R. 1928 All. 
216, does not seem consistent with 
these authorities which were not 
cited. A reversioner in whose fa- 
vour a surrender was made cannot 
ask for a declaration that the surren- 
der is void: Jeka Dula v. Bai Jivi 
(1937) 39 Bom.L.R. 1072; 174 IC 
24; A.I.R. 1938 Bom. 37. 

(«) Bhupendra Nath v. Rcmjtt 
Singh (1914) 41 Cal. 384; 20 I. C. 
676. 

(<?) Bhujendro Bhusan v. Tri- 
gtmamth (1881) 8 Cal. 761. 

(/>) Maharaj Narain v. Shashi 
(1915) 37 All 313; 29 I.C. S3; Bis- 
wmaik Saran v, Mujlaba Husain 
(1941) 16 Luck* 742; 195 I.C. 402; 


A.I.R. 1941 Oudh 422; Muhammad 
Isr ail v. Patna City Municipality 
(1942) 21 Pat. 481; A.I.R. 1943 
Pat. 34. 

(q) Aftah Alt Khan v. Akbar Alt 
Khan (1929) All.L.J, 794; 121 L 
C. 209; Shtam Lai v, Mohammad 
AH AIR. 1935 All. 174; 153 I.C 
73. 

(r) Thakur Jagannath Baksh v. 
The United Provinces A.I.R. 1943 
F.C. 29, at p. 35. 

(s) (1904) 31 I. A. 67; 26 AIL 
238, note (m), supra. 

(0 Nilmony Singh v. Kally Chum 
(1875 ) 2 I. A. 83; 14 Beng. L. R, 
382. 

(«) Kali Kisken v. Golem AH 
(1886) 13 Cal. 3, 11. 
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A. in ill. (g) there is no mere allegation of ownership, but a demand 
, 42 . for possession. 

* Person entitled to any legal character or to any right 
as to any property." — No suit is maintainable under this section 
unless the plaintiff is a person entitled to some legal character or 
to some right as to property, and the declaration sought is that he 
is entitled to such character or to such right ( v ). A declaration 
in respect of the correctness or otherwise of an electoral roll, when 
the election is already over, would be useless and is not granted (w). 
The Court will not make such a merely negative declaration as that 
A. does not infringe Z.’s trade mark by selling goods under a mark 
X. to which A. makes no exclusive claim (x). The right of the 
owner of a building to receive compensation from a public body 
for the removal of fixtures attached to the building is a right to 
property, and he may sue for a declaration of such right (y). A 1 
person entitled to property on the death of a Hindu widow may 
sue, where the parties are referred by a Revenue Court to a Civil 
Court, for a dclaration that the widow is in possession of the pro- 
perty not as heir of a separated Hindu, but as the widow of a 
deceased coparcener in lieu of maintenance (z). A landlord who 

( v ) Sheoparsan Singk v. Rama- 155; Maijuddin Khan v. Janakibal- 

nandan Singh (1916) 43 I. A. 91, 97; labh Datta (1932) 60 Cal. 438; 145 
43 Cal. 694; 33 I.C. 914; Deokah I.C. 248; A.I.R. 1933 Cal. 492. 
Roer v. Kedar Nath (1912) 39 Cal. Suit for mere honours without right 
704; 15 I.C. 427; Haji Mahammad does not lie : Chitti Babu v. Venkata h 
v. Province of Bengal (1942) 1 Cal. su hbu A. I. R. 1933 Mad. 264; 143 
211; 201 I.C. 248; A.I.R. 1942 Cal. I.C. 104. No declaration that de- 
343; Naran Chandra Dalapati v. fendants had no right to do picket- 
Sidh Nath Singh (1940) 2 Cal. 443; ting: Dipchand Kundanmal v. Afa- 
190 I.C. 200; A.I.R. 1940 Cal. 445; nakchand Multanmal (1939) Nag. 
Satruhan Prasad v. Udai Pratap 429; 182 I.C. 18; A.I.R. 1939 Nag. 
A.I.R. 1940 Pat. 502; 187 IC. 207; 154. 

Nand Lai v. Kharaiti Lai A.I.R. (x) Mohammed Abdul Kader v. 
1938 Lah. 574; 178 I.C. 128. Suit Finlay Fleming & Co. (1928) 6 
lies for a declaration that plaintiff is Rang. 291; 111 I.C. 136. Suit for 
the real decree-holder of a decree a declaration that certain proceed- 
obtained by his agent: Abdul Gaffoor ings of Religious Endowments Board 
v. Ma Sultano A I.R. 1931 Rang. deciding that plaintiff is not entitled 
24; 130 I.C. 366. Sfuit lies for a to certain honours in a temple does 
declaration that a prior mortgagee, not lie: Ramanuja Jeeyar v. Board 
who is in possession of a portion of of Commissioners for Hindu Reli- 
a mortgaged house sold to him on an gious Endowments A. I. R, 1935 
order for sale of the whole house Mad. 621; 69 Mad.L.J. 14; 156 I. 
obtained by a subsequent mortgagee, C. 460. Declaration may be made 
is entitled to a charge on the portion of a right to stay prayers in a mos- 
purchased by him : Makhan Mai v. que : Jiwan Khan^ v. Habib (1933) 
Gokal Chand A. I. R. 1932 Lah. 14 Lah. 518; 144 I.C. 658; A.I.R. 
237; 138 I.C. 699. 1933 Lah. 759. 

(w) Abdul Ahad v. Ashfaq AH (y) Joseph v. Calcutta Corpora* 

A.I.R. 1933 Oudh 423; 147 I. C. tion (1916) 43 I. A. 243: 44 Cal. 
792. Elections: Kali Prasad v, 87; 36 I.C. 912. 

Mukutadhari Prasad (1932) 12 Pat. ( 2 ) R am Manorath Singh v. Dil~ 
209; 146 I.C. 225; A.I.R. 1933 Pat raji (1914) 36 All. 126; 23 IX. 
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is in possession through his tenants may sue the defendant who S, 
claims the land as against him by an adverse title and has turned S, 42. 
out the tenants for a declaration of his title as against the defen- 
dant and for possession which would be by receipt of rents from 
the tenants. It is a mistake to suppose that the tenants are the 
only persons entitled to sue in such a case (a). A person holding 
a xar4-peshgi lease from an occupancy tenant and who has let out 
the land to others may sue the lessor and the sub-lessees for a 
declaration of his title as zar-i-peshgi lessee and for possession 
which could only be by receipt of rents from the sub-lessees (ft). 

An owner of land has a right to bring a suit against any member 
of the public who formally claims to use the la n$ as a public 
road (c). The right of a gor (priest) to conduct his yajtnatis 
(patrons) to a temple to perform worship there on their behalf 
and receive presents from their patrons is a right to property, and 
the gor may sue for a declaration of such rights where those rights 
are interfered with ( d ). A suit by a committee under the Reli- 
gious Endowments Act lies for a declaration that dismissal and 
appointment of another is valid (*’). The founder of a waqf is 
entitled, after the death of the mutawallis named by him without 
having exercised the power of appointment conferred on them, to 
apply for a declaration that the right to appoint successors has 
devolved on himself (/). A plaintiff may under this section sue 


252; Kanhai Lai v. Jai Lai (1922) 
45 All. 164; 69 I.C. 840; A.I.R. 
1923 All. 54. Distant and contin- 
gent reversioner cannot claim decla- 
ratory relief: Daya Shankar v. 
Mohammad Ibrahim A. 1. R. 1933 
Oudh 555 ; Mahomedan reversioner : 
Karim Baksh v. Rahmon A. I. R. 
1933 Lah. 555; 144 l.C. 408; Feroze 
Din v. Khair Din A.I.R. 1933 Lah. 
184; 145 l.C. 204. 

(a) Bissesuri v. Baroda Kanta 

Roy (1884) 10 Cal. 1076. Unsettled 
condition among landlords and ten- 
ants is good ground for declaratory 
decree: Muthukumarasxvamia v. 

Subbaraya A. I. R. 1931 Mad. 505; 
133 I.C. 193. Suit lies for a decla- 
ration that the Record of Rights is 
wrong and for its correction ; Sarasi- 
jaksha v, Karpur Kamini A. I. R. 
1937 Cal. 745; 42 C.W.N. 96. De- 
claration where land is held under 
common title and defendant disputes 
part of such title; Sukhdeo Singh v. 
Matkra Singh A.I.R, 1933 Lah. 
412; 142 I.C. 606. 

(b) Sita Ram v. Ram Lai (1896) 

95 


18 All. 440 [F.B.] ; Ghulam Hussain 
v. Muhammad Hussain (1909 ) 31 
AIL 271. 

(r) Chuni Lull v. Ram Kishen 
Sahu (1888) 15 Cal. 460 [F.B.], 
Each denial of title gives a fresh 
cause of action: Ram Lai v. Tha- 
kurji Mandir A.I.R. 1933 Lah. 920; 
146 LC. 136. 

( d ) Kalidas v. Par jar am (1891) 
15 Bom. 309. See also Beni Madho 
Pragwal v. Hira Lai (1921) 43 All. 
20; 59 I.C. 873; but otherwise if the 
presents are not connected with a 
religious office: Battsi v. Kanhaiya 
(1921) 43 All. 159; 59 I.C. 659. 

(e) Golam Hossain Shah v. Altaf 
Hossain (1933) 61 Cal. 80; 149 I.C. 
1215; A.I.R. 1934 Cal. 328. 

(/) Rugghan Prasad v. Dhcmno, 
49 AIL 435 j 99 IX. 1045; A.I.R. 
1927 All. 257. A beneficiary under 
a waqf can sue the mutawalli to 
establish his right; Niamatumissa V. 
Hafizul Rahman (1933) 8 Luck. 
482; 144 I. C. 473; A.I.R, 1933 Oudh 
261, Declaration that plaintiff js 
mutawalli is competent: Md. Jafar 
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for a declaration that the defendant is not his son ( g ) or that the 
^ defendant is not his adopted son ( h ). A plaintiff in possession of 

property claiming to be the owner thereof may sue for a declaration 
that a decree obtained by one of the two defendants against the 
other affecting the plaintiff's property was collusive and is not 
binding on the plaintiff (i). A suit may be brought under this 
section by the Mahomedan inhabitants of a village for a declaration 
that an idgah and the land adjoining it situated in the village is 
waqf property (/). The right to attach a particular property is a 
right as to that property ( k ). 

A suit does not lie under this section for a declaration that a 
valid personal contract still subsists between the plaintiff and the 
defendant Such a suit is not for a declaration that the plaintiff 
is entitled to a legal character or to any right as to any property (J). 
Likewise a decree-holder cannot sue for a declaration of the debtor's 
title to property (w). Declaration is not granted if it affects only 
the pecuniary relationship between the parties to a contract ( n )» 

The right to use a street as a thoroughfare is a right which a 
Court might properly declare; but the right to pass along a street 
playing music is not a right which the Courts ought to recognise in 
that sense (o). 

'Hussain Khan v. Md. Taqi Khan A. that a certain sale is void: Mangtu - 
I.R. 1933 Oudh 517; 145 I.C. 1003. ial v. Day a Shankar A.I.R. 1936 
( g ) Vaktuba v. Agarsing ji (1910) Pat. 572; 165 I. C. 749. Right to 
34 Bom. 676; 7 I.C. 945. Declara- attach property is a mere procedural 

tion that plaintiff is the adoptive right and does not entitle one to a 

father of defendant: Bansilal v. declaration: Maung Ba Mmmg v. 
Shankarlal A.I.R. 1933 Nag. 292; Maung Ba Yin [1940] Rang. 59; 
declaration of non-paternity and 183 I.C. 728; A. I. R. 1939 Rang. 
€0|t$e<luent non-liability to pay main- 332. 

tenance : U Arseina v, Ma Kyin (/) Ramakrishna v. Narayana 
Shwe (1940) Rang. 668; 192 I. C. (1916) 39 Mad. 80; 26 I.C. 883. A 
439; A.I.R. 1940 Rang. 298. declaration that the plaintiff was a 

(A) Chinnasami v. Ambalavanna holder for value of a cheque was 
(1906) 29 Mad. 48, allowed in peculiar circumstances in 

(0 Gandla v. Sivanappa (1915) Girdhari Lai v. Palaniappa Mudati 
38 Mad. 1162; 26 I.C. 232. But 119 I. C. 158; A. I. R. 1929 Mad. 

see Ganga Ghulam v. Tapeshri Pra - 572, sed qu. Suit does not lie for 

sad (1904) 26 All. 606, 607, and declaration that defendant would be 
Kunhamed v, Kutti (1891) 14 Mad. liable to compensate plaintiff in case 
167. the latter had to pay: Nathu Ram v. 

(/) Muhammad Alam v. Akbar Mula A.I.R. 1937 Lah. 25; 169 L 
Husain (1910) 32 All. 631. But see C. 932. 

Wajid Alt Shah v. Dimat-ul-Lah (m) And semble , not even if the 
Beg (1886) 8 All. 31; Sifat Ali v. property has Been attached; K. R. 
AH Mian (1933) All.L.J, 513; 144 M. A. Firm v. Maung Pa Them 4 
I.C. 298; A.I.R. 1933 All. 284. Rang. 22; 95 IX. 98; A.I.R. 1926 
(A) Jamnabai v. Dattairaya (1935) Rang. 124. 

60 Bom. 226; 38 Bom.L.R. 251; ( n ) Gopaldas v. Mul Raj A.I.R. 

162 I.C. 260; A.I.R. 1936 Bom. 1937 Lah. 389; 171 IX. 144. 

160. There is nothing in s. 42 (o) Venkatesh v. Abdul Kadir 

which bars a suit for a declaration (1918) 42 Bom. 438 ; 46 IX. 74 0, 
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A., a Hindu, dies leaving a widow, B. R., A/s executor, 
applies for probate of A/s will. S. files a caveat, but the caveat 
is dismissed, and an order is made for a grant of probate to R. 
Subsequently S. sues R. and the widow for a declaration that he is 
the next reversioner to the estate of A. and, as such, is entitled to 
apply to the Court having probate jurisdiction for revocation of 
the grant of probate. S. is not entitled to sue under this section, 
as he is not entitled to any legal character or to any right to pro- 
perty. The reason is that even as a reversioner he cannot have 
any right to A/s estate unless A. died intestate, and the grant of 
probate {until revoked) is conclusive that A. did not die intes- 
tate (/>). We purposely refrain from citing other cases where the 
only matter really in dispute was the special custom of some tribe 
or sect. 


8.K 
S. 


Declaration as to right to possession. — Ills, (a) and (g) 
show that a person in possession may sue for a declaration in cer- 
tain events. Where a person is in possession of land, and the 
defendant, alleging that the land is waqf property and that he is 
the mutawalli thereof, interferes with his tenants and prevents 
them from paying rents to him, and it is found that the defendant 
is not the mutawalli nor possessed of any interest in the land, such 
person is entitled to a declaration as against the defendant that he 
is lawfully entitled to possession and to an injunction restraining 
him from interfering with his possession. It is not necessary for 
him to be entitled to such a declaration to negative that the land 
was waqf property. It was so held by the Privy Council in Ismail 
Ariff v. Mahomed Ghouse (q): “The possession of the plaintiff 
[which was for a period of 6 years] was sufficient evidence of title 
as owner as against the defendant. By s. 9 of the Specific Relief 
Act (Act I of 1877), if the plaintiff had been dispossessed other- 
wise than in due course of law, he could, by a suit instituted within 
six months from the date of the dispossession, have recovered 
possession, notwithstanding any other title that might be set up in 
such suit. If he could thus recover possession from a person who 
might be able to prove a title, it is certainly right and just that he 
should be able, against a person who has no title and is a mere 


Declaration that certain members of 
a community have a right of taking 
out processions with music on pub- 
lic roads: Muhammad Jalil Khan v. 
Ram Nath Katua (1930) 53 All. 
484; A.I.R. 1931 All. 341. Autho- 
rity on the matter of processions 
and the like is in a regrettably un- 
settled state, cp. footnote (r) to 
commentary on S. 42, under head 
"Scope of the section", above. 


(P) Sheoparsan Singh v. Rama- 
nandrn Singh (1916) 43 I. A. 91; 
43 Cal. 694; 33 I.C. 914. 

(q) (1893 ) 20 I. A. 99; 20 Cal. 
834; Gangaram v. The Secretary of 
State for India (1896) 20 Rom. 798; 
Hanmantrav v. The Secretary of 
State for India (1901) 25 Bom. 287; 
Ayyaparaju v. The Secretary of 
State for India (1914) 37 Mad. 298, 
300; 25 I.C. 894. 
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& A, wrongdoer, to obtain a declaration of title as owner, and an injunc- 
. 42 . tion to restrain the wrongdoer from interfering with his possession.” 

“ Interested to deny.” — A suit may be brought under this 
section not only against a person denying, but a person interested to 
deny, the plaintiff's right to property. 

Where an Order is made by a magistrate under the provisions 
Of the Criminal Procedure Code against a person directing him to 
remove an otta standing in front of his shop as an obstruction to 
the public way, such person may institute a suit against the Secre- 
tary of State for India in Council for a declaration that the land 
on which the otta stood is his property, and that it does not form 
part of the public road. Public roads are under the Land Revenue 
Code (Bombay Act V of 1879) vested in the Government of 
Bombay, and the Government therefore are “ interested to deny ” 
the plaintiff’s title to the land (r). A suit for a declaration that 
the marriage between the parties to the suit is dissolved is main- 
tainable when the defendant is interested to deny the illegal 
character claimed by the plaintiff (s). 

Where the defendant admits the plaintiff’s right or the plain- 
tiff’s title to any property, this section has no application ( t ). 

“Further relief.” — A suit should not be dismissed if a 
plaintiff, being able to seek further relief, omits to do so. All that 
is provided by this section is that the Court shall not make a decla- 
ration in the events specified in the proviso, not that the Court 
shall not grant the relief that is prayed (w). Where the plaintiff 
omits to seek further relief, and applies for an amendment in the 
Court of first instance, the Court should allow the amendment (t/). 
Where the objection that the plaintiff has omitted to seek further 
relief is taken for the first time in appeal, the Court should not 
refuse to make the declaration, but allow the plaintiff an opportu- 
nity of amending the plaint (w). But no such amendment should 


(r) The Secretary of State for 
India in Council v. Jethabhai (1893) 
17 Bom. 293; B hag wan Baksh Singh 
v. Secretary of State for India in 
Council 1937 All. 736, at p. 756; 
171 I.C. 322; A.I.R. 1937 All. 569: 
Salamat Be gam v. Sheikh Ikram 
A.I.R. 1933 All. 663; 145 I.C. 728; 
Muhammad Habit Khan v. Badi-ul- 
Zaman (1932) 14 Lah. 414; A.I.R. 
1933'Lah. 195; 141 I.C. 443. 

(s) Noor Jehan Begum v. Eugene 
Tiscenko (1942) C.W.N. 465; 200 
I.C. 176; A.I.R, 1942 Cal. 325. 

(0 Municipal Corporation of 
Rangoon v. Saw Willie A.I.R. 1942 
Rang. 70. 

(») Sakharam v. The Secretary 


of State for India (1904) 28 Bom. 
332; Knnj Bihari Prasad ji v. Kes- 
havlal (1904) 28 Bom. 567. 

( v ) Kalabhai v. The Secretary of 
State ' for India (1905 ) 29 Bom. 19, 
29; Mohammad Sadtq v. Allah 
Bakhsh (1929) 120 I.C. 531. 

(w) Limba v. Rama (1889) 13 
Bom. 548; Chomu v. Umma (1891) 
14 Mad. 46; Char an Das v. Jamna 
Devi (1928) 10 Lah. 403; 112 I.C 
48, does not seem reconcilable with 
these decisions, though on principle 
it seems correct that particular acts 
authorised by an existing operative 
instrument cannot be declared in- 
valid without cancelling the instru- 
ment. Cp. Bonta Singh v. Diwan 
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be allowed where the objection is taken in the Court of first S. R. A* 
instance and the plaintiff notwithstanding persists in continuing B* 
the suit as framed (x). Where in a suit under O, XXI, r. 102, 

Civil Procedure Code, plaintiff claimed a declaration and posses- 
sion, but subsequently struck out his claim for possession, it was 
held that the suit was not governed by the proviso to s. 42 and 
was maintainable (y). 

In a suit where the plaintiffs prayed for a declaration that 
they were entitled to a two-fifths share of property in the posses- 
sion of the defendants, the Allahabad High Court held that the 
proviso to s. 42 did not apply, as relief by way of partition would . 
be granted by the Collector (z). This appears to, be unsound. 

The relief is granted by the Court though the Collector is the 
officer of execution. In any case the plaintiffs should have asked 
for joint possession. 

A suit for a declaration of right to pre-empt would not lie if 
not followed by a prayer for consequential relief (a). And a suit 
for a declaration that a decree was obtained by fraud does not 
lie in the absence of a prayer to set it aside ( b ). 

Injunction is “ further relief ” within the meaning of the pro- 
viso (c). And so is cancellation ( d ). A suit therefore for a 
declaration and an injunction or for a declaration and cancellation 
is a suit in which further relief is sought ( e ). But where in addi- 
tion to an injunction the plaintiff might have prayed for posses- 
sion, but omits to do so, the Court should not make the declaration. 

Singh, 115 I.C. 539; A. I. R. 1929 I.C. 862. 

Lab . 11; Bibi Zubaida v. Mohan (z) Rupan Rai v. Subh Karan 

Ram A.I.R. 1937 Pat. 229; 170 I.C Rai (1919) 41 All. 207; 49 I.C 367. 

84. Plaintiff cannot be compelled to (a) Chanran Das v. Amir Khan 
ask for consequential relief arising (1921) 48 Cal. 110; 67 I.C. 606, P. 
during pendency of a suit; Hurmat C. 

AU Shah v. Tu fail Mohammad (1934) ( b ) Kamla Kant Jha v. Mukti - 

16 Lah. 729; 156 I.C. 830; A.I.R. nath Jha A.I.R. 1942 Pat. 309; 197 

1935 Lah. 332. It is open to the ap- I.C. 185. 

pellate Court to allow amendment (c) Kunj Bihari Par sad ji v. Re- 
converting suit for declaration into shavlal (1904) 28 Bom. 567; Deokali 
one for possession: Bal Mukand v. Koer v. Kedar Nath (1912) 39 Cal. 

Madan Gopal A.I.R. 1935 Lah. 91; 704; Singh Sanatan Dharam High 

157 I.C. 1024. School Trust v. Singh Rajput High 

(x) Suryanarayanamurti v. Taw- School (1937) 65 I. A. 106; (1938) 

manna (1902) 25 Mad. 504, 506; Lah. 63; 172 I.C. 993; A.I.R. 

Narayana v, Shmkunni (1892) 15 1938 P.C. 73. See s. 52 of the Act. 

Mad. 255, 257-258; Raj Narain Das ( d ) Tacoordeen v, Nawab Syed 

v. Shatna Nanda Das (1899) 26 Cal. AH (1874) 1 LA. 192; 13 Beng.L. 

845; Skiv Ram v. B hag Devi (1918) R. 427. See s. 39 of the Act. 

Ptmj. Rec, no. 118, p. 374; 48 I. ( e ) Conversely a suit merely for 

C. 838; Atma Ram v. Godhu Ram declaration will not be entertained 

(1932) 14 Lah. 306; 141 LC. 409; where the real object is to set aside 

A.I.R, 1933 Lah. 712. a decree: Rajbans Sahay v. Askaran 

(y) Ram Chandra v, Sunderlall Raid 125 I.C, 113; A.I.R. 1930 

Sfagh A.I.R, 1938 Pat. 558; 176 Pat. 227. 



THE SPECIFIC RELIEF ACT, 1877. 


7S8 

,&.4. Thus a plaintiff suing for a declaration that he is the Sheik of 
48. Kalli and entitled as such to all the properties attached thereto, and 
for an injunction against the defendant to restrain him from deal- 
ing with the properties, ought to pray for possession of the pro- 
perties if they are in the defendant's possession at the date of 
suit The reason is “ that the further relief which the plaintiff is 
bound to claim is such relief as he would be in a position to claim 
from the defendant in an ordinary suit by virtue of the title which 
he seeks to establish and of which he prays for a declaration (f). 
But a plaintiff suing for a declaration that a conveyance of pro- 
perty by defendant A. to defendant B. taken by B. with notice of 
a prior agreement for sale of the property by A. to the plaintiff is 
not binding on the plaintiff, and for specific performance of the 
agreement, is not obliged to pray for delivering up and cancellation 
of the conveyance; in such a case the suit is primarily one for 
specific performance, that is, for execution of a deed of sale of 
the property by A, to the plaintiff ( g ). Judgment creditors suing 
their debtor and a transferee from him and praying a declaration 
that the transfer is void as against creditors and they are entitled 
to proceed against the property are not bound to pray for a 
cancellation of the deed ( h ). 

Under this section a plaintiff who is able to seek further relief 
than a mere declaration of title is obliged to seek such relief ; if 
he omits to do so, the Court will not make the declaration asked 
for. Thus a plaintiff out of possession suing for a declaration of 
title to land ought to pray for possession, if the defendant is in 
adverse possession (i). But he is not obliged to do so if the defen- 
dant is not in possession or if he is in lawful possession in any case 
and the dispute relates only to the character of his possession (/). 
“ In order that a suit can be held to be unmaintainable by the appli- 


(/) Abdulkadar v. Mahomed 
(1892) 15 Mad. 15; Anita Bala v. 
Madhabendu (1942) 46 C.W.N. 20; 
74 Cal.L.J. 341; A.I.R. 1942 Cal 
245. 

(g) Kannan v. Krishnan (1890) 

13 Mad. 324. 

(h) Ma Sein v. P. L. S. K, Firm 
(1929) 7 Rang. 477; 120 I.C. 228. 

(0 Bikutti v. Kalandan (1891) 

14 Mad. 267; Narayana v. Shan- 
kuni (1892) 15 Mad, 255; Muttakke 
v. Thimmappa (1892) 15 Mad. 186; 
Kunhiamma v. Kunhunni (1893) 16 
Mad. 140; Krishnabhupati v. Rama - 
murti (1895) 18 Mad. 405; Rathna- 
sabapati v. Ramasamt (1910) 33 
Mad. 452; Raj Narain Das v. 
Shama Nando Das (1899) 26 Cal. 
845: Ishwari Sinah v. Narain Dat 


(1914) 36 All. 312; 23 I.C. 555 
[where the land was waste land]; 
Dwarka prasad v. Mst, Jasoda A. 
I.R. 1933 All. 958; Raj Kishore v. 
Madan Gopal (1931) 13 Lah. 491; A. 
I.R. 1932 Lah. 636; Shankar Nara - 
yan v. Puttu Bhatta A.I.R. 1932 
Bom. 175; 34 Bom. L. R. 125; 139 
I.C. 6 78; Faqir Bux v, Thakur 
Prasad (1941) 16 Luck. 832; 194 
I.C. 588; A. L R. 1941 Oudh457. 

(/) Tekait Hamarayan Singh v. 
Darshan Deo (1919, sic) 3 Pat. 403; 
83 I.C. 741; A.I.R. 1924 Pat. 560. 
Suit for declaration of ownership of 
house occupied by a tenant on the 
basis of a will of a deceased owner: 
Gian Chand v. Bkagwm A. I. R. 
1932 Lah. 97; 135 I.C. 502. 
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cation of section 42 of the Specific Relief Act, it must be shown £. Jfc. A 
that the defendant was in possession and as against him the plain- 8 . 42 . 

tiff could have obtained an order for delivering up of posses- 
sion ” ( k ). Nor is he obliged to pray for possession if the pro- 
perty is in the hands of an officer of the Court (i), or if it is in 
the possession of the Court of Wards pending the adjudication of 
rival claims to the property (m). The fact that the property is 
in the possession of a third party who is interested in supporting 
the defendant’s title does not oblige the plaintiff to pray for posses- 
sion in addition to a declaration. u The restrictions imposed 
under s. 42 of the Specific Relief Act must be held to refer to the 
consequential relief properly obtained by the plaintiff as against 
the defendant in the suit, and are not to be £xtendecl to the case of 
all third parties who may possibly support some of the contentions 
of the defendant” (n). 

A plaintiff suing for a declaration that property bequeathed 
by his father to the defendant (his brother) was ancestral, and 
that his father had no power to bequeath it, and that he was entitled 
to it by survivorship along with the defendant, ought to pray for 
partition of the property even if it be in the possession of ten- 
ants ( o ). Similarly, a plaintiff suing for a declaration of his 
right to succeed on his father’s death to a talukdari estate to the 
exclusion of the defendant who claimed to be a legitimate son of 
his father, and to whom during his minority the Talukdari Settle- 
ment Officer was making an allowance for his maintenance under 
the Broach and Kaira Incumbered Estates Act, 1881, ought to 
pray for an injunction restraining the defendant from receiving 
the allowance (p). Where the plaintiffs, alleging that the defen- 


( k ) Malaiyya v. Perumal (1913) 
36 Mad. 62. So where property is 
joint and exclusive possession can- 
not be given: Kaniz Sugra Bibi v. 
Fidai Begam (1920) 120 I. C. 108. 

(/) Vedanavaga v, Vedammal 
(1904) 27 Mad. 591; Annapurna 
Dasi v. Sarat Chandra (1942) 46 
C.W.N, 355, A.I.R. 1942 Cal. 394. 
S tee also Brij Bhukhan v. DurgaDat 
(1898) 20 All. 258*. 

(tn) Jagamath Gir v. Tirguna 
Nand (1915) 37 All. 185; 28 I.C. 
139. See also Fakir Chand v. 
Akunda (1887) 14 Cal. 586, 591-592. 

(n) Subrantanyan v, Paramas - 
waran (1888) 11 Mad. 116, 122; 
Banta Singh v. Diwan Singh 115 I. 
C. 539; A.I.R. 1929 Lah. 11, adds 
nothing to the authorities already 
cited. See also Humayun Begum 
v. Md . Khan A.I.R 1943 P.C. 94. 

(o) Suryanaraymamurti v. Tam- 


manna (1902) 25 Mad. 505. Alie- 
nation of ancestral property without 
necessity; Raj Kishore v. Madan 
Go pal, supra , note (i) ; Purans v. 
T. A mmol A.I.R. 1937 Rang, 427. 
Alienation by widow void after her 
hfe-time; Raghunath Baraei v. Jai- 
narain A.I.R. 1932 All. 661; (1932) 
All.L.J. 99; 137 I.C. 145. Suit 
was held not maintainable where a 
daughter-in-law of a decree-holder 
asked for a mere declaration that 
the money was really the self-acquir- 
ed property of her husband and not 
joint family property with decree- 
holder as manager, and did not ask 
for recovery of money from the 
decree-holder : Natesa Ayyar v. 
Mangalathammal A.I.R 1933 Mad. 
503; 144 I.C. 602. 

(p) Sardarsingkji v. Ganpat- 
singhji (1890) 14 Bom. 395 (Candy 
J. doubting). 
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B. A* dant was in possession of a mutt and of the mutt properties under 

* 4i. a false claim of title as successor of the late Jheer, sued for a 
declaration that he was not the duly appointed successor of the late 
Jheer and for the appointment of some duly qualified person as 
Jheer, it was held that no such declaration could be made, as the 
plain tiff had omitted to ask for consequential relief, namely, that 
the mutt properties be handed over tb the person so appointed ( q ). 
The office of a mahant cannot be separated from the properties 
which form the endowment of the office; and therefore a plaintiff 
who asks for a declaration of his title to the office of a mahant and 
is not in possession of its properties must ask for possession in a 
suit under s. 42 or his suit will fail (r). 

The cases cited above mark the extreme limits of the appli- 
cation of the proviso to this section. The trustees of a temple, 
suing for a declaration that certain proceedings of a District 
Temple Committee removing them from that office are illegal, are 
not obliged to pray that they should be reinstated in their office, 
unless there has been an actual ouster of the plaintiffs from the 
office of trustees (j). In an Allahabad case, the plaintiff, alleging 
that he was the owner and in possession of a house, and that defen- 
dant A. had without any title mortgaged the house to defendant B., 
and that B., having obtained a decree on the mortgage against A., 
had caused the house to be proclaimed for sale, sued A, and B. for 
a declaration that the house was not liable to be sold in execution 
of the decree. It was held that the plaintiff was entitled to a decla- 
ration, and that the omission of a prayer to set aside the mortgage 
and the decree was no bar to the declaration. The Court said, 
“ There was no obligation on the plaintiff, even under the proviso 
to section 42, to have sued to set aside the mortgage or the decree, 
and, indeed, it is doubtful in our opinion if he had asked for such 
relief that he could have succeeded” (f). 


(q) Strinivasa v. Strinivasa 
(1893) 16 Mad. 31 ; Bhup Narayan v. 
Hira Lai A.I.R. 1936 Pat. 185; 161 
I.C. 709; Mohammad Musa v. Nahi 
Bakhsh A.LR. 1938 Lah. 616; 177 
I.C. 781; Masjid Shahid Ganj v. 
S. G. P. Committee A. I. R. 1938 
Lah. 369; 175 I. C. 945 [F. B.]; 
Jamiat Dawat v. Mohammad Sharif 
A.I.R. 2938 Lah. 869. 

(r) Kandaswami v. Vagheesam 
(1942) Mad. 13; 196 I.C. 721; A.I. 
R. 1941 Mad. 822 (F. B.). The 
court observed that it might be re- 
grettable that a person wrongly 
ousted from his office and the pro- 
perties attached to it should have to 
pay a court- fee based on the value 
of the properties before filing a suit 


to redress his wrongs. Many of the 
unsuccessful cases under s. 42 have 
been an attempt to avoid payment 
of court-fee in excess of the Rs. 10 
chargeable for a simple declaration: 
cf. Zeb-ul-Nisa v. Din Mohammad 
(1941) Lah. 451; 193 I.C. 641; A. 
I.R. 1941 Lah. 97; Humayun Be- 
gum v. Md. Khan, supra, note (n) t 
per Lord Atkin. 

(s) Ramanuja v, Devmayaka 
(1885 ) 8 Mad. 361. 

(0 Ganga Ghulam v. Tapeshri 
Prasad (1904) 26 All. 606. Credi- 
tors got a declaration that the wife 
of insolvent debtor was in posses- 
sion of his property under a collu- 
sive decree; Chattm Mai v, Mst . 
Majidan (1934) 15 Lah. 849; 150 
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The High Court of Madras has held that a plaintiff suing for 8. B, 
a declaration of title to land ought to pray for payment of arrears S* 
of rent. The Court said: “ The object of the proviso to section 42 
is to avoid multiplicity of suits and to prevent a person getting a 
declaration of right in one suit and, immediately after, the remedy 
already available in another ” (u). On the other hand, it has been 
held by the High Court of Calcutta that “ further relief ” within 
the meaning of this section does not include a claim for arrears 
of rent and that omission to sue for arrears of rent is no bar to 
the Court making the declaration asked for. The Court said: 

“ The further relief referred to in the proviso is, we think, further 
relief in relation to the legal character or right as any property 
which any person is entitled to, and whose, title to such character 
or right any person denies or is interested in denying” ( v ). A 
plaintiff suing the defendants for a declaration that they are his 
tenants is not obliged to pray for possession (w). In a suit under 
s. 92 of the Civil Procedure Code (public charities), no conse- 
quential relief can be claimed beyond what is allowed by the provi- 
sions of that section (x). See Mulla’s Code of Civil Procedure, 
notes to s. 92. 

The proviso to this section refers to the position of the plain- 
tiff at the date of suit (y). Hence where a suit for a declaration, 
when instituted, is in every respect regular, no action on the part 
of the defendant subsequent to the institution of the suit can affect 
or prejudice the right of the plaintiff ( 2 ). Similarly any change 
of circumstances brought about by the plaintiff himself purchasing 
the property in respect of which the suit is brought does not take 
away the right to sue which had accrued to him prior to the date 
of the suit (a). 

Where no right to further relief shown. — Under s. 15 of 
the Code of Civil Procedure, 1859, it was held that a declaratory 
decree could not be made unless there was a right to consequential 
relief capable of being had in the same Court or in some cases in 

I.C. 888; A.I.R. 1934 Lab. 460; (y) Govindav. Perumdevi (1899) 

mere declaration that certain order 12 Mad. 136, Singheshwar I ha v. 

passed by Revenue Board without A jab Lai Mandar A.I.R. 1941 Pat. 

jurisdiction, held, competent; So- 142; 190 I.C. 756. Cp. Sri Tho~ 

chindra Kumar v. Nabendra A.I.R kurji Maharaj v. Kamta Prasad 

1934 Cal. 155; 57 C.L.J. 569; 149 320 I.C. 443; A. I. R. 1929 Ail. 

I.C. 712. 574; (1929) A.L.J. 1201, a curious 

(u) Kombi v. Aundi (1890) 13 case of suit on behalf of idols where 

Mad, 75. the Court was divided on everythin# 

( v ) Fakirchand v. Anund Chun - except that in its discretion it would 

der (1887) 14 Cal. 586-591, not make any declaration. 

(w) Loke Nath v, Keshab Ram (s) Ram Adhar v. Ram Shanher 

(1886) 13 Cal. 147, 154. (1904) 26 All. 215, 

(x) Neti Rama v. Venkata - (a) Wamanrao v. Rustowji 

charulu (1903) 26 Mad, 450. (1897) 21 Bom. 701. 

96 
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- B. A. some other Court, e.g., a Revenue Court (b). Under the present 

B. 42. section a suit would lie for a merely declaratory decree, though no 
consequential relief could be claimed, e.g., a suit by an owner of 
land against any member of the public who formally claims to use 
such land as a public road and who thereby endangers the title of 
the owner (c), or a suit for a declaration that the defendant is 
not the plaintiff's son ( d ). Where a defendant is not in possession 
or not in a position to deliver possession of the properties in suit, 
no “ further relief ” than a declaration of the right to possession 
is available to the plaintiff, the proviso to s. 42 is no bar to the 
granting of such a declaration (e). A suit for mere declaration 
that the plaintiff is the owner of certain property was allowed, as, 
at the time of the suit the property was in custodian legis (/). 

Reversionary heir. — The next reversioner for the time 
being to the estate of a deceased Hindu, expectant upon the widow's 
death, may sue the widow and an alienee of the estate from her 
for a declaration that the alienation made by her is void beyond 
the widow's lifetime [ill. (e) ]. He may also sue the widow and 
a son adopted by her for a declaration that the adoption is invalid 
[ill. (f ) ]. But the mere fabrication by a widow of a document 
purporting to be an authority to her from her husband to adopt 
does not entitle him to claim a declaration that the document is 
fabricated. “ The deed of authority by itself cannot affect the 
plaintiff's right to any property, though the further act of adop- 
tion in pursuance of the authority would. The authority is not the 
proximate cause of any injury to the plaintiff’s rights” ( g ). A 
suit by a reversioner lies for a declaration that a gift by a widow 
is void after her lifetime ( h ). 


( b ) Kathama Natchiar v. Dora- 
singa (1875) 2 I. A. 169, 187. 

(c) Chum Lall v. Ram Kishen 

(1888) 15 Cal. 461 [F. B. ] ; Piiha 
Kali Mat ha v. Surendra Nath A. I. 
R. 1934 Cal. 192; 58 C.L.J. 120; 150 
I.C. 617. Suit lies for mere decla- 
ration that a new valuation by a 
municipality is not void * Surendra - 
nath Sen v. Municipal Commis- 
sioners of Mymensingh (1933) 61 

Cal. 276; 152 I.C. 694; A.I.R. 1934 
Cal. 673. 

(d) Vaktuba v, Agarsinghji 

(1910) 34 Bom. 676, 681-682. Mt. 
Latifanbcn v. Mst Sakinabai (1939) 
Kar. 432; 181 I.C. 770; A. I. R. 
1939 Sind 107. A beneficiary of 
trust property can sue for mere de- 
claration of his right as he cannot 
sue for possession: Ram Rup v. 
Sam Dayal A.I.R. 1936 Lah. 283; 


160 I. C. 289. Mere declaration 
granted of right of redemption : 
Sheo Prasad v. Rant Khelawan A. 
I.R. 1937 All. 653; (1937) A1I.L.J. 
778; 171 I. C. 789. The word 
“ relief ” connotes something which 
is needed by the person seeking the 
relief ; it means more than a 
“right”: Surya Nath v. Shio 
Karan A.I.R. 1936 Rang. 316; 164 
I.C. 133. 

(e) Singh Sanatan Dharam High 
School Trust v. Singh Rajput High 
School (1937) 65 I. A. 106; (1938) 
Lah. 63; 173 I.C. 993; A. I. R. 
1938 P.C. 73. 

(/) Sundaresa Iyer v. S. S. V. 
Nidhi, Ltd., A.I.R. 1939 Mad. 853. 

(g) Sreepada v. Sreepada (1912) 
35 Mad. 592; 12 I.C. 176. 

(h) Ram Tawakal v. Mst. Dulari 
A.LR. 1934 All. 469; 154 I.C. 412. 
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. The next reversioner may also sue the widow to restrain 1 herj S, ft. 
from wasting her husband’s estate [s. 54, ill (m), below]. But 8. fr 

when he sues the widow alleging waste, and fails to prove any 
wrongful act on her part, he is not entitled to a mere declaration 
that he is the next reversionary heir. Such a declaration is 
unavailing as well as premature (i). 

See notes below under the head “ Contingent interest 

Vested interest. — A person having a vested interest, though 
it be after a series of life-estates, is entitled to maintain a suit 
under this section against the first life-tenant for a declaration 
that the first life-tenant has no more than a life^state and against 
a transferee of the entire estate from him (/). 

Contingent interest. — Both under s. 50 of the Chancery 
Procedure Act, 1852, and s. 15 of the Code of Civil Procedure, 

1859, it was held that a mere contingent right, which may never 
have existence, is not sufficient to ground an action for decla- 
ration ( k ). The interest of a Hindu reversioner during the 
widow’s life is future, and contingent. Such being the case, he 
could have no right under s. 15 of the Code to sue for a declara- 
tion in the widow’s lifetime that an alienation made by her of her 
husband’s estate is void beyond the widow’s lifetime. But his 
case was treated as an exception, and it was held that he could 
maintain such a suit under s. 15 of the Code (/). Since the Specific 
Belief Act the case is covered by illustration (e), and it is laid down 
that under this section u where any deed is executed, the result of 
which may be to prejudice the interests of the reversionary heirs, 
those heirs, though still reversionary and though they may never 
get any title because events may preclude them from doing so, may 
have a declaration as to the effect of the deed ” (m) ; the object 
being the preservation of the estate (n). But there is a settled 
rule of practice against the grant of such relief when the only 


(«) Janaki Animal v. Narayana- 
sami Aiyar (1916) 43 I. A. 207; 39 
Mad. 634 ; 37 I.C. 161; Thukurain 
Jaipal Kunwar v. Bhaya Indar 
Bahadur Singh (1904) 31 I. A. 

67, 70; Lain v. Fazal Din (1923 ) 4 
Lah. 106; >3 I.C. 893; A.LR. 1923 
Lah. 403. 

(/) Ramamnd Koer v. Ragunath 
Koer (1882) 9 I. A. 41, 53; 8 Cal. 
769. 

(k) Lady Langdale v. Briggs 
(1856) 8 De G. M. & G. 391 ; Jack- 
son v, Turnley (1853) 1 Drew. 617. 

(/) Isri Dutt Koer v. Hanshutti 
Koeram (1883) 10 J. A, 150, 155- 
156; 10 Cal. 324; Kathama Natchiar 


v. Doratinga (1875) 2 1. A. 169, 
191; 15 Beng.L.R, 83. 

(m) Saugadar Singh v, Pardip 
Singh (1917) 45 I. A. 21; 45 Cal. 
510; 43 I. C. 484 (the argument 
seems to have been directed mainly 
to a more limited question of prac- 
tice; see 45 I. A. at p. 23). See 
also S array ya v. Annapurnamma 
(1919) 42 Mad. 699; 52 I.C. 380; 
Das Ram Chowdhury v. Tirtha 
Nath Das 5l Cal. 101; 81 I.C. 522; 
A.I.R. 1924 Cal. 481. 

(n) Balmukund Lai v. Sohano 
Kueri (1929) 8 Pat. 153; 119 I.C. 
817; A.I.R. 1929 Pat. 164, 
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&* A. question for decision is which of two persons is entitled to the 
43. character of next reversioner (o). 

43 . A declaration made under this Chapter is 
binding only on the parties to the suit, 
tionf' Ct ° f dec,ara ‘ persons claiming through them res- 
pectively, and, where any of the parties 
are trustees, on the persons for whom, if in existence at 
the date of the declaration, such parties would be trustees. 

Illustration . 

A., a Hindu, in a suit to which B. t his alleged wife, and her mother, 
are defendants, seeks a declaration that his marriage was duly solemnised 
and an order for the restitution of his conjugal rights. The Court makes 
the declaration and order. C., claiming that B. is his wife, then sues A. 
for the recovery of B. The declaration made in the former suit is not 
binding upon C. (/>). 

See the Code of Civil Procedure, 1908, sec. 11. 


( 0 ) Rama Rao v. Raja of Pitta - (/>) Cf. Subbayya v. Nagayya 

pur (1919) 42 Mad. 219; 49 I.C. A.I.R. 1936 Mad.' 951; 71 M.L.J. 

835; and see the paragraph “Rever- 619; 166 I.C. 75. 

sionary heir,” page 761. 



CHAPTER VII. 


Of the Appointment of Receivers. 


Appointment of Re 
ceivers discretionary. 


44 . The appointment of a 
Receiver pending a suit is a matter 
resting in the discretion of the Court. 
The mode and effect of his appointment, and his 
rights, powers, duties and liabilities, 
Re;eren ce to Cod« are regulated by the Code of Civil 

of Civil Procedure. _ ® , . J 

Procedure (a). 


S. A. 
S. 


(a) Act V of 1908, Order XL. 



CHAPTER VIII. 

Of the Enforcement of Public Duties. 

45. Any of the High Courts of Judicature at 

Power to order f Calcutta > Madras and Bombay] (a) 
public servants and may make an order ( b ) requiring any 

specific act d ° certain specific act to be done or forborne, 
within the local limits of its ordinary 
original civil jurisdiction, by any person holding a public 
office, whether of a permanent or a temporary nature, or 
by any corporation or inferior Court of Judicature: 

Provided — 

(a) that an application for such order be made by 
some person whose property, franchise or per- 
sonal right would be injured by the forbearing 
or doing (as the case may be) of the said 
specific act; 

(b) that such doing or forbearing is, under any 
law for the time being in force, clearly incum- 
bent on such person or Court in his or its pub- 
lic character, or on such corporation in its cor- 
porate character; 

(c) that in the opinion of the High Court such 
doing or forbearing is consonant to right and 
justice ; 

(d) that the applicant has no other specific and 
adequate legal remedy; and 


(a) These words were substituted 
for “ Fort William, Madras, Bombay 
and Rangoon” by the A.O. “Bom- 
bay and Rangoon" substituted for 
“and Bombay” by Act XI of 1923, 
Sch. I. Not any other High Court: 
Mohammad Farid v. Commr. of 
Income-tax 9 Lah. 317; 105 I. C. 
167; A.I.R. 1927 Lah. 513. Still 
less a District Judge: KanaiyalcU v. 
Secy, of State 27 B.L.R. 368 ; 87 
LC 475; A.I.R. 1925 Bom. 255 


(application for injunction to res- 
train holding election on alleged er- 
roneous list of voters). Cp. Ram 
Ugrah Singh v. Benares Hindu Uni- 
versity, 47 All. 434, 445 ; 86 I. C. 
695; A.I.R. 1925 All. 253. 

(h) As to the proper form of ap- 
plication in the Bombay H. C., see 
Re Madhavdas, 30 B. L. R. 1114; 
113 I.C. 619; A.LR. 1928 Bom. 
434. 
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tfrat the remedy given by the order applied for g. b. * 
will be complete. S. 46. 

from Nothing in this section shall be 
deemed to authorise any High Court — 

to make any order binding on [the Secretary 
of State, the Central Government, the Crown 
Representative or any Provincial Govern- 
ment] (c) ; 

to make any order on any other servant of 
the Crown, as such, merely to enforce the 
satisfaction of a claim upon the Crown ; or 

to make any order which is otherwise ex- 
pressly excluded by any law for the time being 
in force. 

Mandamus. — The writ of mandamus (we command ) was a 
high prerogative writ (so called as being an exercise of extra- 
ordinary’- royal justice) of a most extensive remedial nature. In 
form it was a command issuing in the King’s name from the King’s 
Bench Division of the High Court of Justice, and directed to any 
person, corporation, or inferior Court of Judicature requiring him 
or them to do something therein specified which appertains to his 
or their office, and which the Court holds to be consonant to right 
and justice ( d ). The prerogative writ is no longer issued, its place 
being taken by an ‘ order of mandamus ’, but the conditions under 
which the order is issued in England are the same as in the case of 
the prerogative writ (dd), and are in substance the same as those set 
forth in ss. 45 and 46 of the present Act. 

Before the passing of the present Act the Supreme Courts, 
and after they were abolished the High Courts, had the power to 
issue the writ of mandamus. This power was taken away by the 
present Act (s. 50) (c), and a power was conferred instead to 
issue a peremptory order to do or forbear a specific act (s. 47). 

But this is a change not so much in substance as in form, and in 
dealing with applications under the present chapter, the principles 


(e) 

Exemptions 
such power. 

(f) 

(g) 
(b) 


(c) Substituted for “the Secretary 
of State for India in Council, on the 
Governor-General in Council, on the 
Governor of Madras in Council, on 
the Governor of Bombay in Council, 
or on the Lieutenant-Governor of 
Bengal” by the A.O. 

( d ) 3 Bl. Com. 110; Com. Dig*, 
title “Mandamus.” 


(dd) Administration of Justice 
(Miscellaneous Provisions) Act, 
1938, s. 7. 

(e) An adventurous attempt to 
limit the effect of this section was 
made in Krishnahallabh Sakay v. 
Governor of Bihar and Orissa (19(26) 
S Pat. 595; % I.C, 791; A.I.R. 
1926 Pat. 305. 
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. R. A# applicable to a writ of mandamus should, generally speaking, be 
9* 45* followed (/). 

Scope of the chapter. — The present chapter deals with the 
enforcement of public duties. S. 45 enables the High Courts of 
Calcutta, Madras and Bombay to make an order requiring any 
specific act to be done or forborne in the circumstances mentioned 
in that section. S, 46 provides that the application must be founded 
on an affidavit of the person injured, stating (1) his right, (2) his 
demand of justice, and (3) the denial thereof. The applicant must 
be a person whose property, franchise or personal right would be 
injured by the forbearing or doing (as the case may be) of the 
specific act. The party against whom the order may he made must 
be a public servant, or an inferior Court, or a corporation, upon 
whom the doing or forbearing of the specific act is clearly incum- 
bent under any law for the time being in force. The Court may 
in its discretion refuse or grant the application. If the application 
is granted, a peremptory order is issued to do or forbear the act. 

High Courts. — The only Courts empowered to make an order 
under this chapter are the High Courts of Calcutta, Madras and 
Bombay in the exercise of their ordinary original civil jurisdiction. 

Conditions to be satisfied before making an order under 
sec. 45. — These are set forth in els. (a) to (e) of the proviso to 
the section. These conditions are cumulative, so that no order can 
be made under this section unless they are all satisfied ( g ). 

^Requiring a specific act to be done or forborne/’ — This 
section enables the Court to make an order requiring any specific 
act to be done or forborne, and nothing else. It does not empower 
the Court to make any declaration. Thus the Court has no power 
under this section to declare that a notification in the Calcutta 
Gazette notifying that the applicant was debarred from taking part 
in an examination for a period of five years is illegal and ultra 
vires, or that the Board of Examiners acted illegally in not enter- 
taining his application to appear at the examination (h). 

The omission of a statutory officer to perform his public 
duties as to the settlement of the election roll in the manner pro- 
vided by law is forbearing to do an act within the meaning of this 
section (i). And so is the rejection mala fide by a municipal cor- 


(/) Proves Chandra Roy, In re 
(1913) 40 Cal. 588, 597; 18 I.C. 527. 

( g ) Rustom v. Kennedy (1902) 26 
Bom. 396, 404; Abdul Rasul, In re 
(1914) 41 Cal. 518; 24 I.C. 404; 
Skankarlal v. Municipal Commissio- 
ner of Bombay A.I.R. 1939 Bom. 
431; 41 Bom.L.R. 911. 

(i h ) Proves Chandra Roy , In re 


(1913) 40 Cai. 588; 18 I. C 527. 
See Rudra Narain Roy (1901) 28 
Cal. 479, which was a similar case. 
As to the last case Jenkins C.J. 
said itt Proves Chandra Roy f s case: 
“I confess I do not understand that 
decision*': see 40 Cab, p. 594. 

(i) Sen , In the matter ofi (1912) 
39 Cal. 598; 14 I.C. 682; In re 
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poration of plans for building submitted to the corporation for g* E, 
their approval (/). * ft. 46 

Where discretion is vested in a public officer under a statute 
to do or pot to do an act, but the discretion is not an absolute one, it 
must be exercised within the limits prescribed by the statute. Thus 
where power is given to the Commissioner of Police under an Act 
to grant licenses for public conveyances, and it is provided by the 
Act that the Commissioner may in his discretion refuse to grant 
any such license for “ any conveyance which he may consider to 
be insufficiently formed or otherwise unfit for the conveyance of 
the public,” the Commissioner has no power t tt refuse a license 
merely because a conveyance does not conform to a particular 
pattern, and the Court may under this section direct him to issue 
the license asked for ( k ). But the Court cannot interfere if the 
discretion is properly exercised (/). The High Court of Calcutta 
has refused to review the decision of a returning officer, made in 
good faith and within his jurisdiction, on the validity of a nomi- 
nation (m) ; also to dictate to the President of the Bengal Legis- 
lative Council how he should regulate matters of procedure (»). 

Person holding a public office. — The syndicate of the 
Madras University is a statutory body of persons “ holding a 
public office” within the meaning of this section though no emo- 
luments are attached to that office. The High Court, therefore, has 
the power under this section to entertain an application by a Fellow 
of the Madras University for an order against the syndicate direct- 
ing the syndicate to forward to the Government a protest of his 
under a regulation of the University against a resolution of the 
senate. The Fellow, as the author of the rejected protest, has a 
specific right to ask that his protest should be sent to its proper 
destination, and not the less so because any other member whose 
protest was rejected would have a similar right (o). 

Surendra Chandra Ghosc (1918) 45 Commr 27 Bom.L.R. 581; 87 I.C. 

Cal. 950 ; 49 I. C. 454. 771; A.I.R, 1925 Bom. 458; Deva- 

(/) Prosad Chundra De v. Corpo- reddy v. Commissioner of Police 

ration of Calcutta (1913) 40 Cal. A.I.R. 1933 Rang. 37; 142 I C. 832; 

836, 845 ; 22 I.C. 388. Where a Ratanshaw Nusserwanji v. Jeoffrey 

building plan which caused no legal William (1941) 43 Bom.L.R. 896; 

injury to anyone was sanctioned, A.I.R. 1942 Bern. 1. 

there was no case for ordeiing the (/) Haji Ismail v. The Munici - 
Municipal Commissioner to forbear pal Commissioner (1904)^28 Bom. 
from doing anything under s. 45: 253 [license to keep buffaloes]. 

Bat Basantibai v. Municipal Commis- (m) Manindra Chandra Nand{ v. 
sioner, Bombay A.I.R. 1931 Bom. Proves Chandra Mitter 51 Cah 279; 

173; 130 IX. 581. 79 I.C. 1042; A.I.R. 1924 Cal. 761; 

(k) Cell v. Taja Root a (1903 ) 27 cp. V Po Thin v. Bttrjorjee , 5 Rang. 

1$om* 307. So where a Commissi q- 504; 105 I.C. 428; A. I. R, 1927 

ner refused a licence under a mis- Kang. 324. T / 

taken belief that under a local Act (n) Sen Gupta v. Cotton (19S&) 
he Was deprived of jurisdiction; 51 Cal. 874; 82 I.C. 374, 

Alimahomed v. Bombay Municipal (/> ) Natesm, In the matter of, 

97 
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St Corporation. — It is doubtful whether a private company is a 

$3. 45. corporation within the meaning of this section (p)< 

“ In his or its public character.” — A public officer specially 
employed for work like that of his office but outside its duties is 
not acting in his public character and is not amenable to the present 
section (q). 

Inferior Court of Judicature. — The High Court of Bombay 
has the power under this section to direct the Chief Judge of the 
Small Causes Court at Bombay to do a specific act, the latter 
Court being an inferior Court within the local limits of the ordi- 
nary original civil jurisdiction of the High Court. Thus where in 
a municipal election case the Chief Judge of the Small Causes 
Court, thinking that he had no jurisdiction, declined to inquire 
into the claims of certain candidates, the High Court directed him 
to proceed with the inquiry (r). Similarly in a Calcutta case the* 
High Court directed a Presidency magistrate to furnish a prose- 
cutor whose complaint had been dismissed with copies of the order 
made by the magistrate and of the depositions taken before him (jr). 

Personal right. — The privilege which a member of a corpo- 
ration has no inspect the documents of the corporation is confined 
to cases where the member has in view some definite right or object 
of his own and to those documents which would tend to illustrate 
such right or object. No order, therefore, can be made under this 
section where the applicant has no special interest in any of the 
matters complained of by him, or any interest other than, or diffe- 
rent from, that of each member of the corporation, and he has no 
definite right or object of his own to aid or serve in asking for 
inspection of the corporation’s register, or right or object which 
the register would illustrate, but, on the contrary, his object is to 
obtain the inspection in order to communicate with the shareholders 
with the view of securing their help in bringing about an improve- 
ment in the administration of the corporation’s affairs ( t ). 

The right of an individual to have a license granted to him 
for an eating-house under an Act by the Commissioner of Police, 
the Commissioner having no discretion to refuse the license, is a 


(1917) 40 Mad 125; 38 I.C. 847. 
Stee also Gammetar v. The Control- 
ler of Patents and Designs (1918) 45 
Cal. 606, at pp, 610-612, 616; 48 I. 
C. 437. 

(p) Gilbert, Ex parte (1892) 16 
Bom. 398, 401. 

(q) Jafferbhoy Abdullabhoy v. 
Mahomedally 50 Bom 395; 93 I.C. 
918; A.I.R. 1926 Bom, 247 (taxing 
officer of High Court employed by 
special commissioners for election 
petition). 


(r) Sara folly Mamooji, In the 
matter of (1910) 34 Bom. 659; 7 I. 
C. 958; Cf. Wellington v. Chief 
Judge , Rangoon S.C.C. (1935) 13 
Rang. 310; 159 I.C. 196; A.I.R. 
1935 Rang. 349. 

(s) Bank of Bengal v. Dinonaih 
Roy (1882) 8 Cal. 166. 

(0 Bank of Bombay v. Suleman 
Somji (1908) 35 I. A. 130, 135-138; 
32 Bom. 476, 478; Rex v. Merchant 
Tailors Co, (1831) 2 B. & Ad. 
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“ personal right " within the meaning of this section, and the S* 
refusal to grant the license is an injury to such right (u), ® 

A person who has been provisionally appointed a lecturer of 
a University has no “ personal right ” such as would entitle him 
to apply under this section for an order directing the senate of the 
University to continue him in the appointment as a lecturer (p). < 

Clearly incumbent under any law for the time being in 
force. — No order can be made under this section unless the doing 
or forbearing an act is, under any law for the time being in force, 
clearly incumbent upon the party to be affected thereby. To deter- 
mine whether it is incumbent or not, regard must be had to the 
provisions of the Act under which it is alleged the act ought to 
have been done or forborne (w). Regulations made under an 
Act, where the making of such regulations is authorised by the 
Act, are “ law ” within the meaning of this section (#). 

Other specific and adequate legal remedy. — No order can 
be made under this section if there be other specific and adequate 
legal remedy. Thus an order cannot be made under this section 
directing the directors of a company to register the applicant’s 
name as a shareholder, as a specific and adequate remedy is 
afforded by the Companies, Act (y) ; nor to enforce the perform- 
ance of public statutory duties which the Legislature has specially 
authorized the Governor of the Province to enforce ( 2 ). Simi- 
larly no order can be made under this section where the applicant 
has the ordinary legal remedy of an execution (a). An opinion 
has been expressed in the Calcutta High Court ( b ) that the specific 
remedy here mentioned is “ some specific remedy expressly given 
by a particular Act.” It is submitted that this limitation is in- 
correct, though it is true that the mere possibility of a right of 
action is not enough to bar resort to this section. 

Exemptions. — The Madras High Court held that s. 106 of 
the Government of India Act, 1915, prohibited the High Court 


( u ) Rustem v, Kennedy (1902) v. Bombay (Municipal Corporation) 


26 Bom, 396. 

(v) Abdul Rasul, In re (1914) 41 
Cal 518; 24 I.C. 404 [where there 
was a bare recommendation and not 
even a provisional appointment]. 

(w) Mutty Lall Ghose, In the 
matter of (189 2) 19 Cal. 192; Cork- 
hill, In the matter of (1895 ) 22 Cal. 
717; Bholaram v. The Corporation 
of Calcutta (1909) 36 Cal. 671. 

(x) Nate son, In the matter of 
(1917) 40 Mad. 125; 38 I.C. 847. 

(y) Gilbert , Ex parte (1892) 16 
Bom. 39$. 

(a) Bombay (Trustees of Port) 


125 I.C. 897; A.I.R. 1930 Bom. 
232 ; 32 B.L.R. 416; Shankarlal v. 
Municipal Commissioner of Bombay 
A.I.R. 1939 Bom. 431; 41 Bom. L. 
R. 911. 

(a) Kesho Prasad v. The Board 
of Revenue (1911) 38 Cal. 553; 10 
I.C. 253. 

(b) Re Manick Chand Mahata v. 
Corporation of Calcutta and Cal- 
cutta Improvement Trust (1922) 48 
Cal. 916, 924; 66 I.C. 600. There 
are some words about “a general 
right of suit” which we confess our- 
selves unable to understand. 
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A* from entertaining an application requiring an income-tax officer to 
40* make a reference under s. 51, Income-Tax Act, 1918 (c). But the 
Privy Council, disapproving of this decision, have held that the 
words of s, 106 — “may not exercise any original jurisdiction in 
any matter concerning the revenue ” — do not prevent a High Court 
ordering a revenue officer to do his statutory duty if he has abused 
his discretion or has refused to apply his mind to the question in 
not making a reference ( d ). A Commissioner of Income-Tax 

may accordingly be ordered to state a Case on a point of law under 
s. 33 of Act XI of 1922 ( e ). A Commissioner of Income-Tax was 
ordered by the Madras High Court, purporting to follow the Privy 
Council decision, to state a case on a point of law arising under 
s. 33 of the Income-Tax Act, 1922 (e). This decision seems 
open to doubt, and a different view has been taken in Bombay and 
Rangoon (/), Beaumont C.J., in the Bombay case observing that 
in s. 33 there is no obligation on the Commissioner to state a case 
under s. 66 (1) and that this is a serious omission in the Act, since 
a Commissioner by taking action under s. 33 can deprive an 
assessee of the rights given him by s. 66. 

Before mandamus can issue to a public servant it must be 
shown that a duty towards the applicant has been imposed upon 
the public servant by statute so that he can be charged thereon, and 
independently of any duty which as servant he may owe to the 
Crown as his principal: Income-Tax Commissioner , Bombay v. 
Bombay Trust Corporation (1936) 63 I.A. 408 ; 60 Bom. 900; 164 
I.C. 18; A.I.R. 1936 P.C. 269. The High Court has no juris- 
diction to issue writs of certiorari against a Governor acting with 
a Minister ( g ). 

4©. Every application under section 45 must be 
founded on an affidavit of the person 
made? hcatl ° n how injured, stating his right in the matter 
in question, his demand of justice and 


(r) Chief Commissioner of In- 
come-tax v. North Anantapura Gold 
Mines , Ltd. (1921) 44 Mad. 718; 
64 I.C. 682. 

( d ) Alcock , Ashdown & Co. v. 
Chief Revenue Authority , Bombay 
(1923) 50 I.A. 227; 47 Bom. 742; 
28 C.W.N. 762; 71 I.C. 392. See 
further V . E. A . Chettyar Firm v. 
Commr. of Income-tax 7 Ran. 581 ; 
121 I.C. 769; A.I.R. 1930 Ran. 37. 

( e ) Re Sheik Abdul Kadir Mara - 
kayar & Co. 49 Mad. 725 ; 99 I.C 
221; A.I.R. 1926 Mad. 1051. 

(/) Tata Hydro-Electric Agency 
Ltd , v. Commissioner of Income- 


Tax, Bombay (1933) 58 Bom. 361; 
36 Bom.LR 23; 150 LC. 52; A. 
I.R. 1934 Bom. 62; Rangoon Deve- 
lopment Trust v. Behara & Sons 
(1932) 10 Rang. 412; 139 I.C 566; 
A.I.R. 1932 Rang. 123; Adamjee 
Hajee Dawood v. Income-Tax Com- 
missioner , Burma (1935) 13 Rang, 
729; 161 I.C. 976; A.I.R. 1936 
Rang. 850. 

(g) Venkataratnam v. Secretary 
of State (1929) 53 Mad. 979; 128 I. 
C. 851; A.I.R. 1930 Mad, 896; 
Kesava v. Tahsildar of Poiur A. I* 
R. 1933 Mad. 319; 142 IC. 187* 
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the denial thereof; and the High Court may, in fl- 
its discretion, make the order ap- Ss ' 
Procedure thereon, plied for absolute in the first instance, 
or refuse it, or grant a rule to show 
cause why the order applied for should not be made. 

If in the last case, the person, Court or corporation 
complained of shows no sufficient cause, 
tive! der in alterna * the High Court may first make an 
order in the alternative, either to do or 
forbear the act mentioned in the order, or to signify some 
reason to the contrary and make an answer thereto by such 
day as the High Court fixes in this behalf. 

47 , If the person, Court or corporation to 
whom or to which such order 

Peremptory order, is directed makes no answer, or 
makes an insufficient or false 

answer, the High Court may then issue a peremptory 
order to do or forbear the act absolutely. 


48 . Every order under this Chapter shall be exe- 
cuted, and may be appealed from, as 
Execution of and were a decree made in the exercise 

appeal from, orders. .......... 

of the ordinary original civil jurisdic- 
tion of the High Court. 

40 . The costs of all applications and orders under 
this Chapter shall be in the discretion 
Costs ‘ of the High Court. 


Bar to 
mandamus 


CO. Neither the High Court 
nor any Judge thereof shall hereafter 


issue of 

issue any writ of mandamus. 
See notes to s. 45, "MaAdamm,” above. 


S 1 . Each of the said High Courts shall, as soon 
as conveniently may be, frame rules to 
raie$ wer to frame re S u ^ a f e th e procedure under this 
Chapter; and, until such rules are 
framed, the practice of such Court as to applications for 
and grants of writs of mandamus shall apply, so far as 
may be practicable, to applications and orders under this 
Chapter. 



^ PART III. 

Of Preventive Relief. 


A. Introduction to Part III. — It is not practicable here, and it 
III. would be unprofitable for any reasonable Indian purpose if it were 
practicable, to enlarge on the law and practice of injunctions in 
England (a). The governing principles, however, are fairly 
simple, and the nice questions formerly raised by the jurisdiction 
being confined to Courts of equity are now matter of the past. An 
injunction is a specific order of the Court forbidding the commis- 
sion of a wrong threatened, or the continuance of a wrongful course 
of action already begun, or in some cases (when it is called a man- 
datory injunction) commanding active restitution of the former 
state of things. Obedience to a negative injunction, however, may 
in fact involve much more than simple forbearance, for example 
where the execution of necessary public works in a particular way 
is restrained as being a nuisance, and an alternative way free from 
that objection has to be found. Disobedience to an injunction is 
punishable as contempt of Court by imprisonment in the case of a 
natural person and sequestration in the case of a corporation or 
quasi-corporate body. 

An injunction will not be granted where there is an adequate 
remedy in damages. This rule is parallel to that which, as we have 
seen, limits the remedy of specific performance: it does not apply 
to the protection of purely equitable rights (in the technical English 
sense of equity jurisdiction), for the plain reason that for violation 
of such rights there could be no damages at all, the Court of Chan- 
cery having no power to award them. Subject to this rule the re- 
medy is said, like that of specific performance, to be discretionary; 
but, the parallel still holding, this does not prevent constant practice 
from having made it really matter of right in its most important 
and usual applications. Where a continuing nuisance is proved to 
violate an established legal right, the Court cannot refuse an injunc- 
tion merely on its own estimate of the balance of convenience in the 
particular case. Accordingly in a large proportion of the reported 
decisions it will be found that the real matter in dispute was not 
the propriety of the remedy, but the legal recognition of the right 
said to be infringed, or the validity of some justification or excuse 
set up in defence. Such cases do not only concern procedure, but 
belong not less to the substantive law of the classes of rights in- 


fa) See Halsbury’s Laws of Eng- “Injunction”, 
land, 2nd Edn., Vol. XVIII, tit. 



775 


THE SPECIFIC RELIEF ACT, 1877. 

Volved. The illustrations to s. 54 of this Act will offer examples to S. E. A 
the judicious reader. In practice the points of law may be and f 

often are inextricably mixed with controversy about the facts, which 
is rather apt to take the form of conflict between expert witnesses ; 
and many of the reports are valuable chiefly as exhibiting the man- 
ner in which the Court applies the settled law to disputes of fact 
in more or less novel circumstances. 

The special application of this remedy to obligations under- 
taken by contract has given rise to some trouble in England. If A. 
has expressly agreed with B. not to do a certain thing — not to com- 
pete with him in his business for a limited time after leaving his 
employment, to take one common example — if the agreement is en- 
forceable by law, and if damages would not be an adequate remedy 
to B. for a continuing breach of this agreement, then the Court will 
protect B. by restraining A. from acting in defiance of his con- 
tract ( b ). So far there is no serious difficulty. But an undertak- 
ing to forbear is not necessarily expressed in negative terms. A. 
covenants that he will take all the electrical energy he requires from 
the X. Co,, at a specific price (or scale of prices) and with various 
ancillary conditions. Read according to its strict affirmative tenor, 
this is an idle agreement, for A. is not bound to take any current 
at all from the X. Co. To make it significant and really operative 
as intended, it must be read as an undertaking by A. not to take 
electrical energy from any other source of supply ( c ). This, again, 
is only matter of reasonable construction. But there may be a 
negative undertaking coupled with a positive contract of a kind 
which the Court will not— because it cannot completely or equitably 
— enforce by specific performance, such as a contract for skilled 
personal services. If the Court cannot compel Z. to act or sing, 
to paint a picture, or manage a technical business for A., will it 
restrain him from doing for B. that which he has promised but re- 
fuses to do for A.? After some hesitation this was answered in 
the affirmative ( d ). But then must such a negative undertaking 
be expressed ? That it need not be in grammatically negative terms 
is obvious; to hold to the mere verbal form would be to save judi- 
cial trouble at the expense of justice. But a contract to serve A. 
for a certain time is not, without more, a contract not to serve any 
one else. For a time it seemed as if the law would go further, and 
from a contract for specially skilled service extending over a cer- 

( b ) “If parties, for valuable con- Court, of the negative bargain which 
sideration, with their eyes open, con- the parties have made" : Lord Cairns, 
tract that a particular thing shall not Doherty v. Allman (1878) 3 App. 
he done, all that a Court of Equity Ca. 709, 720. 

has to do is to say, by way of in- (c) Metrop. Electric Supply Co. 
junction, that which the parties have v. Cinder [1901] 2 Ch. 799. 
already said by way of covenant, ( d ) Lumley v. Wanger (1852) 1 
that the thing shall not be done . . . D.M.G. 604 ; 91 R.R, 193. 

it is the specific performance, by the 
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. A, tain time would imply (and accordingly enforce try injunction) a 
HI. promise not to render like service elsewhere during that time. The 
Specific Relief Act was framed when authority to that effect stood 
unreversed ( 5 ). Some years later, however, the Court of Appeal 
laid down that even a man’s positive contract to give “the whole 
of his time ” to his employer does not import a negative undertaking 
cm which an injunction can be grounded. “ Eveiy agreement to do 
a particular thing in one sense involves a negative. It involves the 
negative of doing that which is inconsistent with the thing you 
are to do . . . but it does not at all follow that, because a person 
has agreed to do a particular thing, he is therefore to be restrained 
from doing everything else which is inconsistent with it. The 
Court has never gone that length, and I do not suppose that it ever 
will ” (/). This is the present law of English Courts and of juris- 
dictions where English decisions are followed ( g ) ; but the law of 
British India, fixed by the Specific Relief Act before it was so set- 
tled, is otherwise, as appears by illustration (d) to s. 57, though 
die text is not quite so explicit, and by the decisions rendered under 
that section. Such divergences are unfortunate; there is no doubt 
that the intention of the Specific Relief Act was to reproduce Eng- 
lish law. But, in the absence of any provisions for the periodical 
revision of codifying Acts, it is inevitable that they should some- 
times occur. 

No further special comment from an English point of view, 
beyond notes on the illustrations, appears to be called for. 


(e) Montague v. Flockton (1873) 
L.R. 16 Eq. 189, overruled by Whit- 
wood 'Chemical Co. v. Hardman 
(see next note). 

(/) Whitwood Chemical Co. v. 


Hardman [1891] 2 Ch. 416, 426, per 
Lindley L.J. 

(g) See Mortimer v. Beckett 
[1920] 1 Ch. 571. 



CHAPTER IX, 

Of Injunctions Generally. 

S2t. Preventive relief is granted at the discretion S. B. A, 

Preventive relief Court by injunction, temporary Ss. 52, 6* 

how granted. or perpetual. 

“At the discretion of the Court.” — “The right to an in- 
junction depends in India upon statute and is governed by the pro- 
visions of the Specific Relief Act (I of 1877). S. 52 of that Act 
places the grant of an injunction in the discretion of the Court — a 
discretion to be exercised of course as the discretion of Courts 
always is ” (a). “ The discretion of the Court is not arbitrary but 

sound and reasonable, guided by judicial principles and capable of 
correction by a Court of Appeal ” (see s. 22, above). 

S3. Temporary injunctions are such as are to con- 
tinue until a specified time, or until the 
J- P ° rary iniu ” c * further order of Court. may 
be granted at any period of a suit, and 
are regulated by the Code of Civil Procedure. 

A perpetual injunction can only be granted by tile de- 
cree made at the hearing and upon the 
tions rpCtUal injunc * merits of the suit: the defendant is 
thereby perpetually enjoined from the 
assertion of a right, or from the commission of an act, 
which would be contrary to the rights of the plaintiff. 

Temporary injunctions. — See the Code of Civil Procedure, 

1908, O. XXXIX. 

(o) Tituram v. Cohen (1905) 32 ever just and.convenient, even in cases 
I. A. 185, 192; 33 Cal. 203, 218: see outside the provisions of s. 54 and! 
however Ramdas Khatau & Co. v. that nothing in Tituram v. Cohen, 

Atlas Mills Co. (1930) 55 Bom. 659; supra, was inconsistent with this 
33 Bom.L.R. 19; 130 I.C. 583; A, view. A different view has how- 
I.R. 1931 Bom. 151, where s. 54 was ever been taken in Lahore: Attar 
held not to be exhaustive the Court Singh v. Vishan Das (1937) 18 Lah. 
being of opinion that there was juris- 345; 171 I.C. 730; A. I. R. 1937 
diction to grant an injunction, where- Lah. 545. 

98 



CHAPTER X. 

Of Perpetual Injunctions. 

S4. Subject to the other provisions contained in, 
.or referred to by, this Chapter, a per- 
tionlThen granted" 0 ' petual injunction may be granted to 
prevent the breach of an obligation 
existing in favour of the applicant, whether expressly or 
by implication. 

When such obligation arises from contract, the Court 
shall be guided by the rules and provisions contained in 
Chapter II of this Act. 

When the defendant invades or threatens to invade 
the plaintiff’s right to, or enjoyment (a) of, property, the 
Court may grant a perpetual injunction in the following 
cases (namely) : — 

(a) where the defendant is trustee of the property 
for the plaintiff; 

(b) where there exists no standard for ascertaining 
the actual damage caused, or likely to be 
caused, by the invasion; 

(c) where the invasion is such that pecuniary com- 
pensation would not afford adequate 
relief (b ) ; 

(d) where it is probable that pecuniary compen- 
sation cannot be got for the invasion; 

(e) where the injunction is necessary to prevent a 
multiplicity of judicial proceedings (c). 

(a) Lawful possession is there- What is true is that for a continuing 
fore protected without proof of title ; nuisance damages are not presumed 
see note on “Continuing Trespass," to be an adequate remedy. 

( c ) Even if those proceedings 
(f>) The suggestion in Boy son v. were only suits to recover money: 
Deane (1899) 22 Mad. at p. 255, that Mansa Tewctri v. Parmeshar Tewari 
this principle is not regarded in 116 I.C. 879; A.I.R, 1929 All, 
English doctrine, is erroneous. 327; (1929) All.L.J. 754, 
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Explanation. — For the purpose of this section a 
trade-mark (d) is property, 

Illustrations. 

[Most of the points here illustrated are now elementary in English 

law.] 

(a) A. lets certain land to B., and B. contracts not to dig sand or 
gravel thereout. A. may sue for an injunction to restrain B. from dig- 
ging in violation of his contract. 

(b) A trustee threatens a breach of trust His co-trustees, if any, 
should, and the beneficial owners may, sue for an injunction to prevent 
the breach. 

(c) The directors of a public company are about to pay a dividend 
out of capital or borrowed money. Any of the shareholders raav sue for 
an injunction to restrain them ( e ). 

(d) The directors of a fire and life insurance company are about to 
engage in marine insurances. Any of the shareholders may sue for an 
injunction to restrain them. 

(e) A., an executor, through misconduct or insolvency, is bringing the 
property of the deceased into danger. The Court may grant an injunc- 
tion to restrain him from getting in the assets. 

(f) A., a trustee for B., is about to make an imprudent sale of a 
small part of the trust property. B. may sue for an injunction to restrain 
the sale, even though compensation in money would have afforded him 
adequate relief. 

(g) A. makes a settlement (not founded on marriage or other valu- 
able consideration) of an estate on B. and his children. A. then contracts 
to sell the estate to C. B. or any of his children may sue for an injunction 
to restrain the sale. 

(h) In the course of A/s employment as a vakil, certain papers be- 
longing to his client, B., come into his possession. A. threatens to make 
these papers public, or to communicate their contents to a stranger. B. 
may sue for an injunction to restrain A. from so doing. 

(i) A. is B/s medical adviser. He demands money of B. which B. 
declines to pay. A. then threatens to make known the effect of B/s 
communications to him as a patient. This is contrary to A/s duty, and 
B. may sue for an injunction to restrain Him from so doing. 

(j) A., the owner of two adjoining houses, lets one to B. and after- 
wards lets the other to C. A. and C. begin to make such alterations in 
the house let to C. as will prevent the comfortable enjoyment of the house 
let to B. B. may sue for an injunction to restrain them from so doing. 

(k) A. lets certain arable lands to B. for purposes of husbandry, but 
without any express contract as to the mode of cultivation. Contrary to 
the mode of cultivation customary in the district, B. threatens to sow the 
lands with seed injurious thereto and requiring many years to eradicate. 
A. may sue for an injunction to restrain B. from sowing the lands in con- 
travention of his implied contract to use them in a husbandlike manner. 


( d ) As to enactments relating to 
trademark^, see ss. 478-489 of the 
Indian Penal Code (Act XLV 
of I860), the Merchandise Marks 
Act, 1889 (IV of 1889), and the 
Trade Marks Act, 1940 (V of 1940). 


(e) As to payment of interest out 
of capital by railway companies dur- 
ing construction, see s. 3 of the 
Indian Railway Companies Act, 1895 
(X of 1895). 


s. a. a. 

S. 54. 
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Bp. A. [Pratt v. Brett (1817) 2 Madd. 62; 17 R.R, 187, apparently 
?. 64 . undefended,] 

(l) A., B. and C. are partners, the partnership being determinable 
at will. A. threatens to do an act tending to the destruction of the part- 
nership property. B. and C. may, without seeking a dissolution of the 
partnership, sue for an injunction to restrain A. from doing the Act. 

[Miles v. Thomas (1839) 9 Sim. 606; 47 R.R. 320; injunction refused 
on other grounds.] 

(m) A., a Hindu widow in possession of her deceased husband's pro- 
perty, commits destruction of the property without any cause sufficient to 
justify her in so doing. The heir-expectant may sue for an injunction to 
restrain her. 

(n) A., B. and C. are members of an undivided Hindu family. A. 
cuts timber growing on the family property, and threatens to destroy part 
of the family house and to sell some of the family utensils. B. and C. 
may sue for an injunction to restrain him. 

(o) A., the owner of certain houses in Calcutta, becomes insolvent. 
B. buys them from the official assignee and enters into possession. A. 
persists in trespassing on and damaging the houses, and B. is thereby com- 
pelled, at considerable expense, to employ men to protect the possession. 
B. may sue for an injunction to restrain further acts of tresspass, 

(p) The inhabitants of a village claim a right of way over A/« land. 
In a suit against several of them, A. obtains a declaratory decree that his 
land is subject to no such right. Afterwards each of the other villagers 
sues A. for obstructing his alleged right of way over the land. A. may 
sue for an injunction to restrain them. 

(q) A., in an administration suit to which a creditor, B., is not a 
party, obtains a decree for the administration of C/s assets. B. proceeds 
against C/s estate for his debts. A. may sue for an injunction to restrain B. 

(r) A. and B. are in possession of contiguous lands and of the mines 
underneath them. A. works his mine so as to extend under B/s mine and 
threatens to remove certain pillars which help to support B/s mine. B. 
may sue for an injunction to restrain him from so doing. 

(s) A. rings bells or makes some other unnecessary noise so near a 
house as to interfere materially and unreasonably with the physical comfort 
of the occupier, B. B. may sue for injunction restraining A. from making 
the noise. 

[ Soltau v. De Held (1851) 2 Sim.N.S. 133; 89 R.R. 245.] 

(0 A. pollutes the air with smoke so as to interfere materially with 
the physical comfort of B. and C., who carry on business in a neighbouring 
house. B. and C. may sue for an injunction to restrain the pollution. 

(u) A. infringes B/s patent. If the Court is satisfied that the patent 
is valid and has been infringed, B. may obtain an injunction to restrain 
the infringement. 

(v) A. pirates B/s copyright. B. may obtain an injunction to rest- 
rain the piracy, unless the work of which copyright is claimed is libellous 
or obscene. 

(w) A. improperly uses the trade-mark of B. B. may obtain an in- 
junction to restrain the user, provided that B/s use of the trade-mark is 
honest. 

(x) A., a tradesman, holds out B. as his partner against the wish and 
without the authority of B. B. may sue for an injunction to restrain A. 
from so doing. 
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[Routh v. Webster (1847) 10 Beav. 561; 76 R.R. 211; Walter v. S. R. r 
Ashton [1902] 2 Ch. 282; Burchetl v. Wilde 1 [1900] 1 Ch. 551, 563.] 1 8. 04. 

(y) A., a very eminent man, writes letters on family topics to B. 

After the death of A. and B., C M who is B/s residuary legatee, proposes 
16 make money by publishing A/s letters. D., who is A/s executor, has 
a property in the letters, and may sue for an injunction to restrain C. from 
publishing them. 

( 2 ) A. carries on a manufactory and B. is his assistant. In the 
course of his business, A. imparts to B. a secret process of value. B* 
afterwards demands money of A., threatening, in case of refusal, to dis- 
close the process to C., a rival manufacturer. A. may sue for an injunc- 
tion to restrain B. from disclosing the process. 


Discretion as to granting injunctions,~r^njunctions are 
of two kinds, namely, (1) temporary and (2) perpetual. Tem- 
porary injunctions are dealt with in O. 39 of the Code of Civil 
Procedure. Perpetual injunctions are dealt with in ss. 54 to 57 
of the present Act. Whether the injunction sought is temporary 
or perpetual, the jurisdiction to grant is, as in the case of specific 
performance (s. 22), discretionary (/). See s. 52 above, and the 
notes thereto. 

Perpetual injunctions . — u The granting of injunctions is 
now regulated by ss. 54 and 55 of the Specific Relief Act. But 
those sections have never been understood as introducing new 
principles of law in India, but rather as an attempt to express in 
general terms the rules acted upon by Courts of Equity in England, 
and long since introduced in this country, not because they were 
English law, but because they were in accordance with equity and 
good conscience ” (g). 

A perpetual injunction may be granted to prevent the breach 
of an obligation existing in favour of the applicant, whether ex- 
pressly or by implication. The obligation may arise from contract 
as in ill. (a), or it may be in the nature of a trust (as defined in 
section 3) as in ills, (b) to (h), or it may be an obligation the 
breach of which amounts to a tort or civil wrong of which ills, (s) 
and (t) are prominent instances, or it may be any other legal 
obligation as in ills, (i) and ( z ). As regards contracts the Court 
is to be guided, in granting an injunction, by the rules in Chapter 
II as to specific performance. Where there is an invasion of the 
plaintiff's right to, or enjoyment of, property, an injunction may 
be granted only in the five cases mentioned in els. (a) to (e) of 
the third paragraph. Where a breach of trust is threatened the 
Court may grant an injunction, even though compensation in money 
would afford adequate relief [ill. ( f ) ] ; this follows from cl. (a) 
of the third paragraph. The word u obligation ” is very wide in 

if) Tituram v. Cohen (1905) 32 v. Ram N drain (1887) 14 Cal. 189, 
X.A* 185; 33 Cal. 203. 199. 

(g) Shmnnugger lute Factory Co . 
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# R. A. its application. Imposition of an illegal tax by a municipal com- 
S. 64* mittee is a breach of an obligation. A person so taxed can be 
granted a perpetual injunction under s. 56 (A), 

Injunction to prevent breach of contract— By the 
second paragraph of this section it is provided that in dealing with 
cases of injunctions to prevent the breach of a contract, the Court 
is to be guided by the rules in Chapter II relating to specific per- 
formance. By s. 56, cl. (f), it is again enacted that an injunc- 
tion cannot be granted to prevent the breach of a contract the per?* 
formance of which would not be specifically enforced. By s. 57 
it is provided that notwithstanding s. 56, cl. (f), the Court may 
in certain cases grant an injunction. These cases are dealt with 
in the notes to $• 57, 

111. (a) to the present section is a case in which the Court 
will grant an injunction to restrain the breach of the contract, as 
no amount of pecuniary compensation would afford adequate re- 
lief to the plaintiff if the contract is broken. 

Amongst contracts of which the breach may not be prevented 
by an injunction are contracts which are dependent on the personal 
qualifications or volition of the parties. These contracts will not 
be specifically enforced [s. 21, cl. (b)], and an injunction will not 
be granted to prevent the breach thereof. Acting upon these prin- 
ciples, the Courts have refused to restrain employers from deter- 
mining contracts with their employees where the services to be 
rendered by the latter were services of a personal nature, e.g., a 
contract to work a railway line and keep the engines and rolling 
plant in repair (i), a contract to act as a manager of a tea 
estate (;), a contract to manage the business of working certain 
patents (k), a contract to act as agents of a company (/), a con- 
tract to act as manager of trust properties (m). 

The Court will not enforce specific performance of a contract 
which is made under such circumstances as to give the plaintiff 
an unfair advantage over the defendant (s. 22) ; it will therefore 
also refuse to grant an injunction to prevent the breach of the 
contract («). 


( h ) Montgomery Municipal Com- 
mittee v. Sant Singh (1940) Lah. 
707; 191 I.C. 65; A.I.R. 1940 Lah. 
377, F.B. 

(t) Johnson v. Shrewsbury and 
Birmingham Ry. Co. (1853) 3 De G. 
M. & G. 914; 98 R.R. 360. 

(/) Matr v. Himalaya Tea Co. 
(1865) L.R. 1 Eq. 411; 147 R.R. 
872. 

( k ) Stocker v. Brock elbank (1851) 
3 Mac. & G 250; 20 LJ.Ch. 401, 
409; 87 R.R. 87. 


(/) Nusserwanjee v. Gordon 
(1882) 6 Bom. 266, 283. 

(m) Ram Charan v. Rakhal Das 
(1914) 41 Cal. 19; 19 LC. 157. See 
also North Western Railway Admini- 
stration v. North Western Railway 
Union (1932) 14 Lah. 330; A.I.R. 
1933 Lah. 203; Gulab Smgh v. 
Punjab Zamindara Bank A.I.R. 
1940 Lah. 243; 190 I.C. 819. 

(n) Calliangi v. Narsi (1895) 19 
Bom. 764. 
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Where the case is such that the Court will not enforce sped- 8 . 8 . 1 
fic performance of a contract or prevent its breach by an injunc- &#. 
tion, it will not restrain the party committing the breach from 
doing that which is only a violation of what is andllary or inci- 
dental to the principal part of the contract. Thus a Court will 
not, either by decreeing specific performance or by injunction, 
compel a company to retain its agents in its employ; so it will not 
restrain the company from appointing a solicitor, though under the 
terms of the contract between the company and its agents the agents * 
alone have the right to appoint solicitors for the company (o). 

Right to, or enjoyment of, property. — It is not in 
every case where the plaintiff’s right to property is invaded that 
a perpetual injunction will be granted. Such injunction may be 
granted only in the cases mentioned in els. (a) to (e) of the third 
paragraph. Of these els. (a) to (d) are similar to els. (a) to (d) 
of s. 12, which relate to specific performance. 

“Property.’’ — A trade-mark is property for the purposes of 
this section (p) [see Explanation and ill. (w)]. The right of a 
gor (priest) to conduct his yajmans (patrons) to a temple and 
perform worship there on their behalf and receive remuneration 
for his services is a right to the enjoyment of property; if die 
right is invaded, the Court will grant an injunction, the invasion 
being such that pecuniary compensation would not afford adequate 
relief (q). A plaintiff holding a sanad from Government in which 
he is described as vicharanakarta of Tirumalai and Tirupati 
temples, vagaira (and others), the expression “ vagaira ” includ- 
ing some thirty minor temples, may obtain an injunction restrain- 
ing the defendant, who is a dharmakarta of the said two temples 
and of three minor ones only, from using a seal bearing on it the 
words “ Tirumalai Tirupati vagaira devastanam dharmakarta ’’ ; 
though the plaintiff has no property in the word “ vagaira ”, it 
connotes an extension of the defendant’s rights as dharmakarta 
to which he has no title, and it invades, or threatens to invade, 
the plaintiff’s rights in respect of the minor temples of which the 
defendant claims to be, but is not, dharmakarta (r). 

(o) (1882) 6 Bom. 266, 283-284; nath Das (1922) 44 All. 608 ; 67 I. 
minority per se is not a ground for C. 353. 

refusing an injunction, if the acts ( q ) Kalidas v. Parjaram (1891) 
sought to be restrained were done 15 Bom. 309; Morov. Anant (1897) 
by the minor personally or at his 21 Bom. 821 ; Beni Madho Pragxval 
instance; Maharaj Bahadur Singh v. Hira Lai (1921) 43 All. 20; 59 
v. Paresh Nath Singh (1904) 31 Gil. I.C. 873, otherwise if the presents 
839; Ram Chandra v. Narasimha are not connected with a religious 
A.I.R. 1931 Bom. 466 ; 33 Bom.L. office: Bansi v. Kmhaiya (1921) 43 
R. 590; 130 I.C. 839, where the All. 159; 59 I.C. 659. 

English cases are discussed. (r) Sadagapa v. Rama Kisore 

(pyChatarpal Sharma v. Jagan- (1899) 22 Mad. 189. 
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\ &• A, Easement of light and air . — Where an easement of light 

S. 54 and air is disturbed, an injunction will be granted only where the 
invasion of the right is such that pecuniary compensation would 
not afford adequate relief (s). Where the disturbance is such 
as to render the plaintiffs house useless for the business carried 
on by the plaintiff in the house, the case is one for a perpetual 
injunction ( t ). 

Continuing trespass . — Repeated violation of a person’s right 
to property cannot in ordinary cases be adequately met by dama- 
ges, nor can these damages be satisfactorily ascertained. In 
such a case the appropriate remedy is a perpetual injunction (u) 
(see ill. (o) ) and lawful possession a sufficient title as against 
the trespasser (v). 

Co-sharers, landlord and tenant, etc . — The Court will grant 
a perpetual injunction to restrain one of several co-sharers from 
appropriating to himself land in which each of his co-sharers has 
an interest and from building upon it, and if he has proceeded to 
build upon it, the Court will grant a mandatory injunction under 
s. 55 directing that the building so far as it has proceeded be 
pulled down (w). But there is no such broad proposition as that 
one co-owner is entitled to an injunction restraining another co- 
owner from exceeding his rights absolutely, and without refe- 
rence to the amount of damage to be sustained by the one side 
or the other from the granting or withholding of the injunc- 
tion ( x ). Injunction in the case of co-owners is granted where 
the act complained of amounts to waste of the joint property or 
to an illegitimate use thereof or to ouster of the plaintiff from 
possession and enjoyment of the property (y). The closing of 
the door of a staircase which affords access to the roof (z), or 


( s ) Dhunjibkoy v. Lisboa (1889) 
13 Bom. 252; Sultan Naims Jung v. 
Rustomji Nanabhoy (1896) 20 Bom. 
704; Ghanasham v. Moroba (1894) 
18 Bom. 474. See also Paul v. Rob- 
son (1914) 41 I. A. 180; 42 Cal. 46; 
24 I.C. 300; Mahomed Ausam Is- 
mail v. Jaganath Jamnadas 3 Kang. 
230 ; 89 I.C 800; A.I R. 1925 Rang. 
327; Kashi Nath v. Ram Jiwan A. 
I.R. 1933 Lah. 847. 

(0 Yaro v. Sana-Ullah (1897) 19 
All. 259; and see Mt Jas Kaur v. 
Mt Bhag Devi (1932) Lah. 806; 
140 I.C. 238; A. I.R. 1933 Lah. 29. 
A building which merely cast a sha- 
dow on the plaintiffs blind wall was 
held not to constitute a nuisance : 
Hakim Mai v. Mrs. Earle (1931) 12 
Lah. 736; A. I.R. 1931 Lah. 443; 


131 I.C. 104. 

(u) Apaji v. Apa (190 2) 26 Botn. 
735. 

(v) Uttam v. Tabu (1929) 115 I. 
C. '480. 

(w) Shadi v. Anup Singh (1890) 
12 All. 436 [F.B.]. See also Sham - 
nugger Jute Factory Co . v. Ram 
Narain (1886) 14 Cal. 189. 198-199. 

(x) Shamnugger Jute Factory 
Co . v. Ram Narain (1886) 14 Cal. 
189, 200-201. 

( y ) Anant v. Go pal (1895) 19 

Bom. 269, 270; Shamsuddin v. Ab- 
dul Ads A. I.R. 1932 Lah. 423; 138 
I.C. 691; Alt Jan v, Mohammad A. 
I.R. 1932 Lah. 89; 133 I.C. 872. 

(s) Soshi Bhusan v. Gonesh 
Chunder (1902) 29 Cal. 500. 
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Of a door which affords the only access to the portion in the plain- S. ] 
tiff’s occupation (a), is an act amounting to an ouster, and it may ®* 
he prevented by a perpetual injunction. But the mere fact that 
a tank has been excavated by die defendant on a portion of the 
joint land, and that a part thereof was fit for cultivation, does not 
constitute sttch an injury as would justify an order directing the 
defendant to refill the tank ( b ). 

It is a settled rule of law that no tenant, whether he has an 
occupancy right or not, is at liberty to erect houses upon agricul- 
tural holdings for other than agricultural purposes and thereby to 
alter the character of the holding. If he does erect a house for 
other than agricultural purposes, the Court will grant an injuno* 
tion restraining him from altering the character of the land, and 
it will also grant a mandatory injunction under s. 55 directing him 
to remove the building (c). Where land has been let out for agri- 
cultural purposes generally, the erection of an indigo factory on any 
part of such land renders it unfit for the purposes of the tenancy, 
and the landlord may obtain a perpetual injunction restraining 
the tenant from erecting the factory ( d ) ; see ill, (k). 

Nuisance. — As regards nuisance, where it is of the kind to 
injure the health or seriously imperil the life of those complain- 
ing of it, the Court will not hesitate to prevent it by way of in- 
junction. But where it goes no further than to diminish the 
comforts of human life, there will always be a question whether 
the Court will proceed against him who causes that nuisance by 
injunction or compensate the sufferer in damages (e). See ills, (s) 
and (t), to this section, above, and the case of Jawan Singh v. 
Muhammad Din (/). An injunction cannot be granted to prevent, 
on the ground of nuisance, an act of which it is not reasonably clear 
that it will be a nuisance [s. 56, cl. (g), below]. The Court will 
not grant an injunction in a mere quia timet action, where 
there is no proof of injury having occurred and no well-founded and 
reasonable apprehension of injury in the near future, but merely 
an apprehension which may or may not be well founded (g). 

Breach of Trust. — See ills, (b) to (h), to this section, above. 

As to definition of “ trust,” see s. 3, above. 

Waste. — See ills. (1), (m) and (n) to this section, above. 


(a) Anant v. Go pal (1895) 19 
Bom, 269. 

(ft) Joy C hander v. Btpro Chum 
<1887) 14 Cal. 236, following (1887) 
14 Cal. 189, supra. 

(c) Ramanadhan v. Zotnindar of 
Mtmmd (1893) 16 Mad. 407. 

(d) Surendra Narain v. Hari 
Mohan (1904) 31 Cal. 174. 
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(e) Bhicaiji v. Ptrojshaw <1919) 
40 Bom. 401; 33 I.C. 192} The 
Land Mortgage Bank of India v. 
Ahmcdbhoy Habibbhoy (1884) 8 

Bom. 35, 91-92. 

(/) (1920) 1 Lah. 140; 51 I. C, 
728. 

(g) Fletcher v. Bealey (1885) » 
Ch.D. 688. 
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A. Patent, copyright and trade-mark. — See ills. (1), (v) and (w) 
.. 54, 55. to this section, above, and ill. (g) to s. 55, below. 

"Invades or threatens to invade.” — An injunction may be 
sued for to restrain a defendant from doing an act which threatens 
injury to the plaintiff's property, although no such injury has actually 
, ensued. It must, however, be shown that injury will be the inevi- 

table result ; it will not do to say that injury may be the result (h) : 
see ill. (r) to this section. See notes above, “ Nuisance.” 

Multiplicity of judicial proceedings. — Clause (e) has refer- 
ence to cases where, unless an injunction was granted, the plaintiff 
would have to bring repeated suits or to make repeated applications 
or to take repeated proceedings for the purpose of establishing or 
safeguarding his rights, or of preventing the acquisition of rights 
by the defendant (i). For instances of this class, see ills, (p) and 
(q) to this section, above. Neither the text nor the illustrations 
warrant the supposition that any general jurisdiction for one judi- 
cial authority to restrain the proceedings of another is hereby 
created. In particular a civil Court will not grant a permanent 
injunction to stay apparently regular proceedings in criminal 
matters (/). 

Damages for future injury. — It is held in England, though 
not unanimously, that the Court has no jurisdiction to award damag- 
es by way of compensation for an injury not yet committed, but 
only threatened and intended; but the decision turns on the construc- 
tion of a special statutory power, so that the reasons are not appli- 
cable in India (£). 

£>£». When, to prevent the breach of an obli- 
gation (/), it is necessary to compel 
;tion£ ndatory ,n * unc ’ the performance of certain acts which 
the Court is capable of enforcing, the 

( h ) Pattison V. Gilford (1874) 91-92 [nuisance]. 

L.R. IB Eq. 259; Bindu v. Jahnabi . (;) Calcutta Port Commrs. v. Su- 

[(1897) 24 Cal. 260; Ramdas Khatau raj Mull Jalan 55 Cal. 978; 112 I. 
& Co, . v. Atlas Milts Co, (1930) 55 C. 712; A.I.R. 1928 Cal. 464, No 
Bom. 659; 33 Bom. L.R. 19; 130 I. injunction granted to restrain arbi- 
C. 583; A.I.R. 1931 Bom. 151; tration under a contract which is 
Tamluk Trading Co. v. Nabadwip- challenged as not binding, since, if the 
chandra (1931) 59 Cal. 363; 138 I. contract is of no effect, the arbitra- 
C. 667; A.I.R. 1932 Cal. 542; Sheo tion proceedings would be nugatory; 
Nandan Prasad v. Sheo Parson Pa- Attar Singh v. Vishon Das (1937)! 
$hak A.I.R. 1942 Pat. 349; 200 LC. 18 Lah. 345; 171 IX. 730; A,LR r 
389. 1^37 Lah. 545; Ramdas Khatau & 

(0 Kamadhar v. Hariprasad Co. v. Atlas Mills Co., supra, note 
X1910) 37 Cal. 731, 734 ; 6 I.C. 444; ( h ). 

Apaji v, A pa (1902) 26 Bom. 735, (k) Slack v. Leeds Industrial Co- 

739 (repeated trespass) ; The Land operative Society [1923] 1 Ch, 431*. 
Mortgage Bank of India v. Ahmed - C.A, (diss. Younger L.J.). 
bhoy Habibhhoy (1884) 8 Bom. 35, (/) These words do not authorise 
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Court may in its discretion grant an injunction to pre- i. t. * 
vent the. breach complained of, and also to compel per- *• si ” 
formance of the requisite acts. 

Illustrations. 

(a) A., by new buildings, obstructs lights to the access and use of 
which B. lias acquired a right under the Indian Limitation Act (»*), 

Part IV. B. may obtain an injunction, not only to restrain A. from going* 
on with the buildings, but also to pull down so much of them as obstructs 
B.’s lights. 

(b) A. builds a house with eaves projecting over B.’s land. B. may 
sue for an injunction to pull down so much of the eaves as so project. 

(c) In the case put as illustration (i) to section 54, fee Court may also 
order all written communications made by B., as patient, to A., as medical 
adviser, to be destroyed. 

(d) In the case put as illustration (y) to section 54, the Court may 
also order A.’s letters to be destroyed. 

(e) A. threatens to publish statements concerning B. which would be 
punishable under Chapter XXI of the Indian Penal Code («). The Court 
may grant an injunction to restrain the publication, even though it may be 
shown not to be injurious to B.’s property. 

(f) A., being B.’s medical adviser, threatens to publish B.’s written 
communications with him, showing that B. has led an immoral life. B. 
may obtain an injunction to restrain the publication. 

(g) In the cases put as illustrations (v) and (w) to section 54 and 
as illustrations (e) and (f) to this section, the Court may also order the 
copies produced by piracy, and the trade-marks, statements and communi- 
cations, therein respectively mentioned, to be given up or destroyed. 


Mandatory injunction. — In Smith v. Smith (o) Sir G* Jessel 
M. R. said : “ As to mandatory injunctions, their history is a curious 
one, and may account for some of the expressions used by the 
Judges in some of the cases cited. At one time it was supposed 
that the Court would not issue mandatory injunctions at all. At a 
more recent period, in cases of nuisance, a mandatory injunction 
was granted under the form of restraining the defendant from con- 
tinuing the nuisance. The Court seems to have thought that there 
was some wonderful virtue in that form, and that extra caution Was 
to be exercised in granting it. To that proposition I can by no 
means assent. Every injunction requires to be granted with care 
and caution, and I do not know what is meant by extraordinary 


the Court to review the decisions of 
a domestic jurisdiction, such as the 
regulations and examination lists of 
a university, made within its compe- 
tence and in good faith: Ran Ugrak 
Singh v. Benares Hindu University, 
47 All. 434 ; 86 I.C, 695; A.I.R, 
1925 AH. 253 (question of retros- 


pective regulations: the Court found 
that there had been an irregularity* 
but it was cured by the Visitor’s dis- 
cretion) . 

(m) Act IX of 1908. 

00 Act XLV of 1860. 

00 (1875) L.R. 20 Eq. 500, 
504. 
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£. A. caution. Every judge ought to exercise care, and it is not more 
8 ,66. needed in one case than in another. 

“In looking at the reason of the thing, there is not any pretence 
for such a distinction as was supposed to exist between this and 
other forms of injunction. If a man is gradually fouling' a stream 
with sewage the Court never has any hesitation in enjoining him. 
What difference could it make if instead of fouling it day by day 
he stopped it altogether? In granting a mandatory injunction, the 
Court did not mean that the man injured could not be compensated 
by damages, but that the case was one in which it was difficult to 
assess damages, and in which, if it were not granted, the defendant 
would be allowed practically to deprive the plaintiff of the enjoy- 
ment of his property if he would give him a price for it. Where, 
therefore, money could not adequately reinstate the person injured, 
the Court said, as in cases of specific performance, ‘ We will put 
you in the same position as before the injury was done.’ When 
once the principle was established, why should it make any difference 
that the wrong-doer had done the wrong, or practically done it, 
before the bill was filed? It could make no difference where the 
plaintiff’s right remained and had not been lost by delay or acquies- 
cence.” 

The granting of a mandatory injunction is a matter in the 
judicial discretion of the Court (/>). It is granted generally upon 
the same principles and subject to the same conditions as a per- 
petual injunction ( q ). When a mandatory injunction is granted 
under this section, two elements have to be taken into consideration : 
in the first place, the Court has to determine what acts are necessary 
in order to prevent a breach of the obligation ; in the second place, 
the requisite acts must be such as the Court is capable of enforc- 
ing (r). These acts may assume a variety of forms, e.g., the pul- 
ling down of a building as in ill. (a), the pulling down of eaves as in 
ill. (b), the destruction of written communications and letters as in 
ills, (c) and (d), and destruction of copies produced by piracy of 
copyright and of trade-marks improperly used by the defendant as 
in ills, (v) and (w) of s. 54, above, and ill. (g) of this section, 
above, the removal of trees on the defendant’s land the roots where- 
of, if the trees be allowed to grow, would inevitably damage the 
plaintiff’s building ( s ), the removal of overhanging branches (/), 
the demolition of a wall constructed by the defendant on land belong- 


(p) Sham nugger Jute Factory v. 
Ram Narain (1886) 14 Cal. 189, 199- 
201; Mt Bhagwanti v Mohan Singh 
A.I.R. 1934 Lah. 847. 

(q) Smith v. Smith (1875) L.R. 
20 Eq. 500. 

(r) Lakshmi v. Tara (1904) 31 
Gal. 944, 949; Khasan Singh v. Ralla 


Ram A.I.R. 1937 Lah. 839. 

(s) (1904) 31 Cal. 944, supra, 
note (r). 

(f) Vishnu Jagannath v. Vasudeo 
Raghunath (1919) 43 Bom. 164; 47 
I.C. 629; Putraya v.. Krishna Got a 
A.I.R. 1935 Mad. 31; 67 M.L.J. 
442; 152 I.C. 579. 
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iag to 1 tot plaintiff («), An injunction will not be granted directing S, E, * 
a person to do repairs, the reason being that the Court will not super- 
intend works of building or of repair (v) ; but the Court may order 
the execution of specific work required for the remedy of a nuisance 
or the like (w). The Rangoon High Court refused to grant a 
mandatory injunction, at the suit of the owner of the land chi which 
a tomb of the ex-King of Delhi was lawfully situated, to compel 
a member of the family who had erected a kind of shrine over the * 
tomb to remove it (x). The Lahore High Court granted an injunc- 
tion against the discretionary orders of a Municipal Committee on 
the ground of the orders being an abuse of powers (y). A suit by 
a partner against his co-partner to effect a registration under the 
Partnership Act is not a suit for mandatory injunction (a). 

May be granted although act completed. — There is no rule 
which prevents the Court from granting a mandatory injunction 
where the injury sought to be restrained has been completed before 
the action is commenced. A mandatory injunction may be granted 
even after the injury has been completed, provided the plaintiff 
has not lost his right to relief by delay or acquiescence (a). As 
regards mandatory injunctions after the act sought to be restrained 
has been completed, a distinction is drawn between cases of tres- 
pass (e.g., laying pipes in the plaintiff’s land) on the one hand and 
cases of ancient lights on the other. In cases of trespass, the fact 
that the damage suffered by the plaintiff is small is immaterial. In 
cases of ancient lights the quantum of damage to the plaintiff, as 
compared with the quantum of loss to the defendant, is a material 
consideration (b). Where there is a covenant not to build, and 


(u) Abdul Hossain v. Ram Cha- 
ran Law (1911) 38 Cal. 687; 12 I. 
C. 459. This appears to have been 
overlooked in Ewm Shank Wa v. 
U Po Nyun 5 Rang. 404; 104 I.C. 
139; A.I.R. 1927 Rang. 257; Gan- 
pat Rat v. Sain Das (1931) 12 Lah. 
542; 131 I.C/ 233; A. I. R. 1931 
Lah. 373. 

( v ) Attorney-General v. Staf- 
fordshire County Council [1905] 
1 Ch. 336, 342; Kashi Nath v. Agra 
Municipality (1939) All. 337; 182 I. 
C. 534; A.I.R. 1939 All. 375. 

(w) Kennard v. Cory Bros. 
[1922] 2 Ch. 1, C.A. 

(x) Dawson v. Rounac Zamani 
Begum (1928) 6 Rang. 456; 112 I. 
C. 431; A. I. R. 1928 Rang. 268, 
chiefly because definite substantial 
damage to the plaintiff did not 
appear. 

(y) Administrator, Lahore Muni- 
cipality v. Mmir-ud-Din (1941) 


Lah. 278; A.I.R. 1941 Lah. 200; 
1% I. C. 70, where English and 
Indian authorities are discussed. 

(z) Ghellabhai & Co. v. Chunilal 
(1941) Rang.L.R. 219. 

(a) Smith v. Smith (1875) L.R. 

20 Eq. 500 [ancient lights]; Durell 
v. Pritchard (1865) L.R. 1 Ch. 244 
[ancient lights] ; Lady Stanley of 
Alderley v. Earl of Shrewsbury 
(1875) L. R. 19 Eq. 616 [ancient 
lights] ; Greenwood v. Hornsey 
(1886) 33 Ch. D. 471; Krehl 

v. Burrell (1877) 7 Ch. D. 551 ; 
(1879) 11 Ch. D. 146 [obstruc- 
tion of right of way] ; Jamnadas 
v. Atmaram (1878) 2 Bom. 133* 
137-139; Jateendramohan Mitra v. 
Prabodhkumar Datta (1931) $9 CajL 
260, at p. 270; 138 I.C. 193; A.IJL 
1932 Cal. 249 [ancient lights]. 

( b ) Goodsonv . Richardson (1874> 
L.R. 9 Ch. 221, 224, 225 [trespass); 
Marriott v. East Grinstead Gas & 
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B. A. there is a breach of the covenant, the covenantee is entitled to an 
W g 56* injunction without the necessity of showing damage (c), the ex- 
cuse of ignorance being clearly not available. Generally in cases 
of this class it is material whether the defendant's encroachment was 
or was not wilful ( d ). 

Delay and acquiescence. — Delay and acquiescence may de- 
prive a plaintiff of his right to relief by way of mandatory injunc- 
tion (e). “If a party having a right stands by and sees another 
dealing with the property in a manner inconsistent with that right, 
and makes no objection while the act is in progress, he cannot after- 
wards complain. That is the proper sense of the word acquies- 
cence ” (/). Mere omission to take any legal proceedings for a 
time is not in itself aij encouragement to the defendant amounting 
to an equitable bar to relief ( g ). The result of authorities on the 
subject is that where a person had a legal right, it could be destroyed 
by his acquiescence, that is, if he stood by and allowed his neighbours 
to incur expenditure in doing what he knew would injure his pro- 
perty. One point for consideration, however, has always been whe- 
ther the man who did the act knew that he would do the injury ( h ). 
If he did know, and must have known, that he was going to do a 
wrong, it deprives him of one ground of defence ( i ). It is also 
to be remembered, where acquiescence is alleged, that where a man 
has a right to do a thing, and appears to be doing what he has a 
right to do, you must not assume that he is going to use his right for 
an unlawful purpose (/). See also notes to s, 22 under the head 
44 Delay,” above. 

Mandatory injunction against co-sharers and tenants: — See 
notes to s. 54 under the head 44 Right to or enjoyment of property,” 
sub-head “Co-sharers, landlord and tenant, etc./' above. 


Injunction when re« 

1SC<1 - granted — 


Water Co. [1909] 1 Ch. 70. 79 [tres- 
pass] ; Smith v. Smith (1875) L. 
R. 20 Eq. 500, 505 [ancient lights] ; 
Senior v. Paws on (1866) L. R. 3 
Eq. 330, 336 [ancient lights]. 

(c) Lord Manners v. Johnson 
(1875) 1 Ch.D. 673 [covenant not 
to erect building] : Sharp v. Har- 
rison [1922] 1 Ch, 502, seems to dis- 
Tegard this and other like authori- 
ties. 

(d) Lalji v. Visvanath 31 Bom. 
E*R. 126; 116 I.C. 234; A.I.R. 
1929 Bom. 137. 

(e) Smith v. Smith (1875) L.R. 
20 Eq* 500, 503 [ancient lights] ; 
Jamnadas v, Atmaram (1878) 2 
Bom. 133, 137-139 [ancient lights] ; 


An injunction cannot be 


Haji Abdul Allarakhai v. Haji 
Abdul Bacha (1882) 6 Bom. 5, 7. 

(/) Duke of Leeds v. Earl of 
Amherst (1846) 2 Ph. 117, 123; 78 
R.R. 47, 51 [equitable waste]; 
Abdul Hossain v. Ram Charan Law 
(1911) 38 Cal. 687, 692-693 [tres- 
pass] , 

( 9 ) Hogg v. Scott (1874) L. R. 
18 Eq. 444, 454 [copyright] ; Jamna- 
das v. Atmaram (1878) 2 Bom. 133, 
137-139. 

(h) Smith v. Smith (1875) L.R. 
20 Eq. 500, 503. 

(*) lb., p. 503. 

(/) Attorney-General v. Leeds 
Corporation (1870) L.R. 5 Ch. 383, 
594 [nuisance]. 
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(a) to stay a judicial proceeding pending at the 
institution of the suit in which the injunction 
is sought, unless such restraint is necessary to 
prevent a multiplicity of proceedings ; 

(b) to stay proceedings in a Court not subordinate 
to that from which the injunction is sought; 

(c) to restrain persons from applying to any le- : 
gislative body; 

(d) to interfere with the public duties of any de- 
partment of [the Central Government, the 
Crown Representative or ariy Provincial 
Government] (k), or with the sovereign acts 
of a Foreign Government; 

(e) to stay proceedings in any criminal matter (/) ; 

(f) to prevent the breach of a contract, the per- 
formance of which would not be specifically 
enforced ; 

(g) to prevent, on the ground of nuisance, an act 
of which it is not reasonably clear that it will 
be a nuisance; 

(h) to prevent a continuing breach in which the 
applicant has acquiesced; 

(i) when equally efficacious relief can certainly be 
obtained by any other usual mode of proceed- 
ing except in case of breach of trust (m ) ; 

(j) when the conduct Of the applicant or his 
agents has been such as to disentitle him to 
the assistance of the Court; 

(k) where the applicant has no personal interest 
in the matter. 

% 

Illustrations . 

(a) A. seeks an injunction tp restrain his partner, B., from receiving 
the partnership debts and effects. It appears that A. had improperly 
possessed himself of the books of the firm and refused B. access to them* 
IThe Court will refuse the injunction. 

<*) These words were substitute (m) Sardari Mol v. Hirde Nath 
fed for "the Government of India or (1925) 6 Lah. 384; 5*. C. not*. 
the Local Government” by the A.O. Laccha Mai v. H. N., 87 IX* 994: 

<0 Sfee in re^ Essappa CketUar A.I.R. 1925 Lah* 459. 

AXR. 1942 Mad. 756* 
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* 

~ B.A. (b) A. manufactures and sells crucibles, designating them as “patent 
8. ($, plumbago crucibles," though in fact they have never been patented* B, 
pirates the designation. A. cannot obtain an injunction to restrain the 
piracy. 

(c) A. sells an article called “Mexican Balm,” stating that it is Com- 
pounded of divers rare essences, and has sovereign medicinal qualities. B. 
commences to sell a similar article to which he gives a name and descrip** 
tion such as to lead people into the belief that they are buying A/s Mexican 
Balm. A. sues B. for an injunction to restrain the sale. B. shows that 
A.'s Mexican Balm consists of nothing but scented hog's lard. A/s use 
of his description is not an honest one and he cannot obtain an 
injunction. 

{See Perry v. Truefitt (1842) 6 Beav, 66; 65 R.R. 11; the facts as 
stated here are stronger against the plaintiff (w).] 


Scope of the section. — This section gives a list of cases in 
which a perpetual injunction cannot be granted. It must, however, 
be remembered that the jurisdiction to grant injunctions is discre- 
tionary, and an injunction, therefore, may be refused even if the 
case be one not covered by the present section. 

Clause (b) : Stay of proceedings. — It is laid down in clause 
(b) that no injunction to stay proceedings can be granted unless the 
Court in which the proceedings are to be stayed is subordinate to 
that in which the injunction is sought (o). In a case which arose 
before the passing of the present Act it was held by a Full Bench of 
the Calcutta High Court that an injunction may be issued against a 
decree-holder to restrain him from executing a decree, though the 
Court granting the injunction and the Court passing the decree are 
Courts of co-ordinate jurisdiction. Such an order, it was said, is 
only binding on the decree-holder personally (p). See Mulla’s 
Code of Civil Procedure, notes to O. 39, r. 1, “ Powers of High 
Court to stay the hearing of a suit.” 

In a Madras case the question arose whether an injunction to 
restrain a decree-holder from executing his decree was an injunc- 
tion “ to stay proceedings ” within the meaning of this clause. It 


'(n) One might think Pidding v. 
How (1837) 8 Sim. 477 ; 42 R.R. 
231, would have furnished an illus- 
tration making the point more clear 
and better suited for exportation to 
India. There the plaintiff had re- 
presented the blend of tea for which 
he claimed an exclusive trade name 
as being specially imported from 
China, whereas in fact it was a mix- 
ture of teas purchased in England. 
.Injunction refused with liberty to 
bring an action at law (the Court of 
Chancery then and for many years 


later could not award damages, as 
explained above in the introduction 
to the Specific Relief Act). 

( o ) The clause has no application 
w^ere both the proceedings are 
pending in the same Court, since the 
Court itself must always be taken 
as competent to regulate its own pro* 
ceedings: Radha Madhab v. Rajen- 
dra Prasad (1933) 12 Pat* 727; A. 
LR. 1933 Pat. 250. 

(p) Dhuronidhur v. Agra Batit 

(1880) 5 Cal. 86, on review fmm 
(1879) 4 Cal. 380, 35*5. . , , / 
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was held that it was not, the reason given being that as no appli- 
cation had yet been made for execution, and as none could be made B ‘ 
so long as the injunction was in force, there was no pending pro- 
ceeding that was stayed by the injunction (q). But this view has 
been dissented from by the High Court of Calcutta (r), and it is 
not in accord with lata- Madras decisions (s). 'There does not 
seem to be . any good reason why the expression “ proceedings “ 
in this clause should be confined to proceedings pending in a Court, ’ 
and why it should not apply to proceedings intended or threatened 
to be taken by a party. Contrast cl. (3) of the section. 

The rule laid down in cl. (b) does not apply to temporary 
injunctions which are governed by O. 39 of the Code of Civil Pro- 
cedure (t). 

Clause (f) : Injunction to prevent breach of contract. — 

See notes to s. 54 under the head “ Injunction to prevent breach of 
contract,” above. 

Clause (g): Nuisance. — See notes to s. 54 under the head 
“ Right to, or enjoyment of, property,” sub-head “ Nuisance.” 
above. 

.Clause (h): Acquiescence. — -See notes to s. 22 under the 
head “ Del^y,” above, and notes to s. 55 under the head “ Delay 
and acquiescence, above.” 

Clause (i) : Equally efficacious relief. — An injunction will 
not be granted to restrain an arbitration proceeding on the ground 
that the plaintiff did not agree to the reference («). 

Clause (j) : Plaintiff’s conduct. — An injunction cannot be 
granted where the plaintiff’s conduct is such as to disentitle him to 
that relief (z/). The illustrations to the section relate to this 
clause. 

Clause (k) : Personal interest. — Every taxpayer is directly 
interested in the proper application of municipal funds. Any 
taxpayer may therefore sue the municipality for an injunction 
restraining the municipality from misapplying its funds (w). 


(<f) A ppu v. Raman (1891) 14 
Mad. 425, 429-430. 

(r) Kamadhar v. Hariprasad 
(1910) 37 Cal. 731, 734; 6 T.C. 444; 
Prativa Nath Roy v. Benode Behari 
Ghose A.I.R. 1936 Cal. 181; 61 C. 
L.J. 75; 162 I.C. 296. 

(f) Vankatesa v. Ratnasami 
(189 2) 15 Mad. 338, 341-342; Sethu- 
rayar v. Shanmugom (18%) 21 
Mad. 353. 

(t) Atnir Dulhin v. Adm.-Gen. 
of Bengal (1896) 23 Cal. 351. 

tdo 


(«) Ram Ktssen Joydoyal v. 
Poorun Mall (1920) 47 Cal. 733 ; 56 
I.C. 571. 

(v) Seeni Chettiar v. Santha. 
nathan (1897) 20 Mad. 58,67. 

(w) Vaman v. Municipality of 
Sholapur (1898) 22 Bom, 646. The 
plaintiff must show some special 
damage or injury. Mere sanction of 
a building plan by the Municipality 
is not enough: Parakh v. Rudra 
(1941) Nag. 266; A.I.R. 19*1 Nag. 
364; 197 I.C. 570. 
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57 , Notwithstanding section 56, clause (f), whew 
a contract comprises an affirmative 
injunction to per- agreement to do a certain act, coupled 
ment. with a negative agreement, express or 

implied, not to do a certain act, the 
circumstance that the Court is unable to compel specific 
performance of the affirmative agreement shall not pre- 
clude it from granting an injunction to perform the ne- 
gative agreement: provided that the applicant has not 
failed to perform the contract so far as it is binding on 
him. 

Illustrations. 

(a) A. contracts to sell to B. for Rs. 1,000 the good-will of a certain 
business unconnected with business premises, and further agrees not to 
carry on that business in Calcutta. B. pays A. the Rs. 1,000, but A. carries 
on the business in Calcutta. The Court cannot compel A. to send his 
customers to B. f but B. may obtain an injunction resraining A. from 
carrying on the business in Calcutta. 

(b) A. contracts to sell to B. the good-will of a business. A. then 
sets up a similar business close by B.’s shop, and solicits his old customers 
to deal with him. This is contrary to his implied contract, and R. may 
obtain an injunction to restrain A. from soliciting the customers, and from 
doing any act whereby their good-will may be withdrawn from B. 

(c) A. contracts with B. to sing for twelve months at B/s theatre 
and not to sing in public elsewhere. B. cannot obtain specific performance 
of this contract. But he is entitled to an injunction restraining B. from 
from singing at any other place of public entertainment. 

[Lundey v. Wagner (1852) 1 D.M. & G. 604 ; 91 R.R. 193.] 

(d) B. contracts with A. that he will serve him faithfully for twelve 
months &s a clerk. A. is not entitled to a decree for specific performance 
of this contract. But he is entitled to an injunction restraining B. from 
serving a rival house as clerk. 

[Recent English authorities have distinctly refused to go so far; an 
affirmative agreement does not of itself imply for this purpose a negative 
agreement to do nothing inconsistent with it: Whxtwood Chemical Co. v. 

! Hardman [1891] 2 Ch. 416, 426, 432. Whether an express agreement is 
affirmative or negative is a matter of substance and not of verbal form: 
Metropolitan Electric Supply Co. v. Cinder [1901] 2 Ch. 799; but there 
must be a distinct negative stipulation: Mortimer v. Beckett [1920] 1 Ch. 
571. We do not see how H . Rubenstein & Co. v. Gailloud (1930) 122 
I.C. 231, can be reconciled with the present illustration.] 

(e) A. contracts with B, that, in consideration of Rs. 1,000 to be paid 
to him by B. on a day fixed, he will not set up a certain business within a 
specified distance. B. fails to pay the money. A. cannot be restrained 
from carrying on the business within the specified distance. [But s. 27 
of the Contract Act seems to make the agreement wholly voidJ] 


Injunction to perform negative agreements— It is provided 
by s. 54 that in granting an injunction to prevent the breach of a 
contract the Court is to be guided by the rules contained in 
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Chapter II relating to specific performance. By s. 56, cl, (f)', it 
is enacted, that an injunction cannot be granted to prevent the B ’ 0 ’ 
breach of a contract the performance of which would not be specifi- 
cally enforced. The present section provides that notwithstanding 
s. 56, cl. (f), where a contract comprises an affirmative agreement 
to do a certain act, coupled with a negative agreement, express or 
implied, not to do a certain act, the circumstance that the Court is 
Unable to compel specific performance of the affirmative agreement 
shall not preclude it from granting an injunction to perform the 
negative agreement. Thus the contract in ills, (c) and (d) is one 
Of personal service, and therefore not capable by s. 21, cl. (b), of 
specific performance, yet the Court may by an injunction restrain 
the singer from singing at any other place of public entertainment 
and the clerk from serving a rival house. Similarly, where A. agrees 
to sell B. all the mica produced from his mines during a specified 
period and not to sell it to any other person, though the Court can- 
not compel A. to sell the mica to B. [s. 21, cl. (a)}, it may restrain 
A. by an injunction from selling the mica to any other person ( x ). 

On the same principle if A. agrees to serve B. for a period exceed- 
ing three years, and not to serve any other person during that 
period, though B. cannot obtain specific performance of the con- 
tract [s. 21, cl. (g) ] , he may obtain an injunction restraining B 
from serving elsewhere (y). But the Court is not bound to grant 
the injunction. The granting of an injunction under this section 
is discretionary. Thus where the defendant agreed to serve the 
plaintiff as a cutter for a period of ten years, and not to serve as a 
cutter elsewhere during that period, the Court refused to restrain 
the defendant by an injunction from serving as a cutter elsewhere, 
it being proved that the circumstances under which the contract 
was entered into were such as to give the plaintiff an unfair advan- 
tage over the defendant within the meaning of branch I of s. 22 (a). 

111. (c) is a reproduction of the decision in Lumley v. 

Wagner (a). But it does not follow therefore that the operation 
of the section is confined to cases like Lumley v. Wagner, that is, 
cases of contracts which are dependent on the personal qualifi- 
cations or volition of the parties referred to in s. 21, cl. (b). This 
is borne out by the wide language of the section and by the other 
illustrations to the section ( b ). 

Negative agreement may be implied. — The negative agree- 
ment need not be express, as in Lumley v. Wagner (a). It may 

(*) Subba Naidu v. Haji Badsha rities are reviewed. 

Sahib (1903) 26 Mad. 168. (*) Callianji v. Narsi (1895) 19 

(y) Madras Railway Co. v. Rust Bom. 764, affg. (1894) 18 Bom. 702. 

(1891) 14 Mad. 18; Bum & Co. v. (a) (1852) 1 D.M.G. 604 ; 91 R. 

McDonald (1909) 36 Cal. 354. See R. 93. 

Warner Bros. v. Nelson [1937] 1 (b) Subba Naidu v. Haji Badsha 

K.B. 209, where die English autho- Sahib (1903) 26 Mad. 168, 171-173. 
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S. B< A. be implied, as in ills, (b) and (d). HI (d) shews that it may be 
87. implied even in the case of a contract of personal service, which, 
indeed, has the effect of enforcing indirectly a contract of personal 
service. Where the defendant agreed diligently and to the best of 
his ability to devote himself to the duties incumbent on him as a 
draftsman and general assistant to the plaintiffs for a period of 
five years, it was held that though there was no negative conditions 
in terms in the contract, a negative covenant could properly be 
implied under this section and ill. (d), and the defendant was 
restrained by an injunction from serving any other person during 
that period (c). See notes to s. 27 of the Contract Act under the 
head “ Restraint during term of service,” above. These provisions 
of the Act go beyond the English law as now understood. See 
notes “ Introduction to Part III ” at the commencement of this 
Part, and note following ill. (d) to this section. 

Proviso to the section. — A plaintiff who has failed to per- 
form his part of the contract is not entitled to the benefit of this 
section ( d ) ; see ill. (e). 

Liquidation of damages not a bar to an injunction under 
this section. — It is provided by s. 20 that a contract may be speci- 
fically enforced, though a sum be named in it as the amount to be 
paid in case of its breach, and the party in default is willing to pay 
the same. The same principle applies to injunctions ( e ). 

SCHEDULE. 


Enactments Repealed. 

Repealed by the Repealing and Amending Act, 1891 ( XII of 1891). 


(c) Burn Sr Co. v. McDonald 
(1909) 36 Cal. 354. See also Char- 
lesworth v. MacDonald (1898) 23 
Bom. 103, a case from Zanzibar, 
where the Specific Relief Act is not 
in force. An agreement for com- 
mon management of an estate, 
though affirmative in form, was held 
to be negative in substance in Kirtya- 


nand v. Ramanand A.I.R. 1936 Pat. 
456; 164 I.C. 220, since the effect of 
the agreement was that the parties 
agreed not to do that which ordi- 
narily they would have a right to do. 

(d) Subba Naidu v. Haji Bads ha 
Sahib, (1903) 26 Mad. 168, 173. 

(?) Madras Railway Co. v. Rust 
(1891) 14 Mad. 18, 22. 
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References to Specific Relief Act are in thick black type . 
ACCEPTANCE, 

absolute and unqualified, must be, 45. 
after revocation, arriving, 37. 
apparent, 50, 54. 
by acting on offer, 53-54. 
by estoppel, 48-49. 
by performance of conditions, 51. 
by post, 34, 36, 50, n . 
by receipt of consideration, 51, 56. 
cannot be assumed, 51 . 

<ymmimication of, 54. 
condition precedent to, 44. 
conditional, 45-50. 
letter of, misdirection of, 37. 
manner or mode of, 50. 

must be by person to whom offer is made, 82, 

must be within reasonable time, 41, 44. 

of proposal, 13, 14, 28, 31. 

of reward for information, 41, 52. 

of tender, contract by, 40, 41 . 

presumption of, 51. 

revocation of, 38, 39 seq. 

revocation arriving before, 37, 

silence to letter, whether, 32, n. 

transmission of, by post, 34-37. 

ACCOUNT CURRENT, appropriation of payments in case of, 322. 

ACCOUNTS, 
agent's, 574. 

ACQUIESCENCE, as bar to relief on ground of undue influence, 105, 106. 
And see Holding Out. 

ACT OF STATE, ratification of, ousts jurisdiction of Courts, 554, 555. 
ADMINISTRATION BOND, 

liability of sureties under, not dependent on validity of grant, 447. 
not yoid though grant obtained by fraud, 127. 

ADOPTION, 

agreement to give annual allowance in consideration of, 148. 
under coercion, void, 86. 

ADVERTISEMENT, 

contract by, 53-54. 

for tenders, effect of, S3, 

of price, whether an offer, 13. 

AGENT. Set Principal and Agent. 
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AGREEMENT, 

alteration of, unauthorised, 329 seq . 
ambiguous: avoidance for uncertainty, 78, 213. 
amounting to trading with enemy, 156. 
by client to remunerate his pleader’s clerk, 173. 
collateral to wagering contract, 224. 
consideration for, unlawful, 133 seq , 152-155 seq, 171. 
contingent on impossible events, void, 241. 
defined, 12. 

distinguished from contract, 29, 30. 
entire or divisible agreements, 174-178, 

for promotion of litigation in which one has no personal interest, 163 seq* 
for stifling prosecution, 157. 
fraudulent, 137. 

^ in restraint of legal proceedings, 205-213. 

in restraint of marriage, 196. 

^ in restraint of trade, 197 seq. 

independent promises to perform lawful and unlawful acts, 317. 

interfering with Courts of Justice, 167-168. 

not to bid against one another at auction sale, 173. 

^-public policy, against, 137, 138, 155. 

tending to create interest against duty, 171. 

tending to create monopoly, 172. 

to assign or sublet excise licence, 141, 142. 

distinguished from agreement to sublet public contract, 142. 
v * to do impossible act, 305, 306, 

to procure marriages for reward, 168-170. 
to traffic in sale of public offices, 171, 172. 
void, 133, 144, 174, 196-197, 316, 317. 

advantage received under, must be restored, 346. 
contingent on impossible events, 241. 
distinguished from illegal, 144. 
liability of promisor on quasi-contract, 374, n. 
made abroad, not enforceable, though valid by lex loci, 204. 
when party disables himself from suing, 350. 
where consideration in part unlawful, 174-177. 
voidable, joint Hindu family property, sale of, 345. 
when a contract, 59. 

ALIEN ENEMIES, contract with, 157, 313. 

ALTERATION of contract, 327. 

of documents, 329 seq. 

AMBIGUITY, agreements void for, 213-215. 

APPROPRIATION OF PAYMENT, 

application at discretion of creditor where no direction from debtor, 319* 

application by mortgagee of joint Hindu family property, 323. 

application where neither party appropriates, 322. • 

appropriation as between principal and interest, 321. 

evidence of special intention of debtor, 320. 

instructions of debtor must be observed, 319. 

section applies only where several distinct debts, 319. 

surety bound by creditor’s appropriation, 321. 

ARBITRATION, 

conditions for reference to, not prohibited, as being in restraint of legal 
proceedings, 205, 20 7. 
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ARBITRATION — continued. t 

contract to refer to, how far specificajly enforced, 695, 696. 
remedies for breach of agreement to refer, 212-213. 

ASSIGNMENT, 

by operation of law (insolvency), 248, 250. 
of contract, 245-246. 
of debts and actionable claims, 329. 
novation, 323-324. 

with intent to defeat creditors, 151-152. 

ATTORNEY. See Solicitor. 

AUCTION, 

auctioneer, agent of vendor, 39. 

authority to sign contract on behalf of both buyer and seller, 542, 546* 
but he cannot delegate his authority, 542, 547. 
to take bill of exchange for deposit, 542. 
to take cheque, 542. 
cannot rescind contract of sale, 542. 
or warrant goods sold, 542. 

docs not contract with intending bidders that goods shall be offered 
for sale, 52, 53. 

no implied authority to sell by private contract, 542. 
not liable for accepting bid below given price, where sale without 
reserve, 569. 

bid, acceptance of, kutcha-pucca, 39. 
withdrawal of, 39. 

* effect of advertising sale as without reserve, 52. 

goods of third party in hands of auctioneer privileged from distress, 630. 
misdescription of parcels in sale under Court, relief against, 379. 
statements by auctioneer in sales by Court, reliance on, 120, n. 

AWARDS, 

may be specifically enforced, 724. 

suit to enforce terms of, whether suit for specific performance, 724, 725. 
within what time such a suit must be brought, 725. 

BAILMENT, 

agent for payment is not a bailee, 486. 

a technical term of the common law, 484. 

care required by bailee, standard of, 489, 498, 499. 

carrier, common law liability of, whether affected by Contract Act, 
489, 490. 

common law rule as to, 486, 490, 515. 

custom authorities liable fot* goods sold, when duties already paid, 
504, n. 

death of bailor or bailee terminates gratuitous bailment, 505. 

definition of, 484, 490 seq. 

delivery to bailee, 487. 

deposit of money with banker is not, 486. 

distinguished from sale or exchange, 486. 

duty to disclose faults in goods bailed, 487-488. 

estoppel of bailee, 506. 

expenses of gratuitous bailee, liability of bailor for, 502. 
finder of goods, right to reward, 508. 

right to sell, 508, 509. 

for hire: article not fit for intended purpose, 487-488, 504. 
gratuitous lender, not liable for secret defects in thing lent, 488. 
gratuitous standard of care required by, 489-490. 
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BAILMENT — confirmed . 

gratuitous, terminated by death of bailor or bailee, 505* 

guest at inn, position of, analogous to bailee, 494. 

liability of bailee for making unauthorised use of goods bailed, 500* 

liability of bailee for negligence of servants, 497, 498. 

liability of bailor for latent defects, 487-488. 

lien, bailee for reward cannot transfer, to sub-contractor without bailor's 
authority, 510. 
general, of bankers, 510, 511 . 

of factors, 510, 512, 513. 
of polic 3 ' brokers, 510. 
of solicitors, 510, 514. 
of wharfingers, 510, 513. 
particular, of bailee, 509. 
mixture with bailee's own goods, effect of, 500. 
negligence, bailee cannot contract himself out of liability for, 497. 
pledges, of, 515. 

profit from goods bailed, right of bailor to, in absence of special agree- 
ment, 505. 

responsibility of bailor to bailee, 505, 
return of goods bailed, 503. 
lent gratuitously, 503. 

no bailment unless goods to be returned or accounted for, 486. 
return to bailor without title, 506. 
return to one joint owner, 506. 

Roman law, rule of, as to duty of bailor, 488-489. 

mixture with bailee's own goods, 501. 
servant, bailee's liability for negligence of, 497, 498. 
suits by bailees or bailors against wrongdoer, 528. 
termination of, by wrongful use of goods by bailee, 499. 
by death, 505. 

third parties, rights of, 507. 

wrongdoer, suit against, for injury to goods bailed, 528. 
apportionment of relief obtained, 529. 

BANKER, 

general lien of, on customer's securities, 510. 

does not extend to securities deposited for safe custody, 511. 
overdrafts, notice of increase in rate of interest on, 57. 

BANK NOTE, alteration of number, material, 330, n. 

BANKRUPTCY, 

of promisor, does not amount to refusal to perform contract, 271. 
principal's discharge in, does not discharge surety, 461. 

See InsoiJvency. 

BARRISTER, 

authority to compromise suit, 540, 541. 
compromise arranged through mistake of, 126. 

BENAMI TRANSACTION, suit by. beneficiary, 22. 

BET. See Wager. 

BILL OF EXCHANGE, 

alteration of, material, effect of, 331, 335* 

company directors, innocent misrepresentation as to authority to draw* 
114, 121. 

consideration presumed, 185. 

indorser, discharge of, where remedy against prior party impaired, 470. 
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BILL OF EXCHANGE — continued. , t 

indorser of, primarily liable as principal on bill, 472. 
notice of dishonour, what is reasonable time for,- 287. 
presentment for acceptance or payment, what is reasonable time for, 
287. 

signature by agent, 611. 

signature of blank paper, implied authority to holder, 81, 

And see Negotiable Instrument; Promissory Note. 

BOND, 

alteration of, after execution, 331. 
by ward, 147. 

for performance of public duty, stipulated penalty, 433. 
surety bond under C.P.C., s. 55 (4) : discretion of Court as to enforce-* 
ment, 465. 

BOOKSELLER'S CATALOGUE, offers in, 53. 

BREACH OF CONTRACT, 

“anticipatory breach/’ 268. 
consequences of, 384 seq. 
contract for purchase of land, 403. 
measure of damages for, 384 seq. 

stipulated penalties: bond for performance of public duty/ 433. 

BROKER, 

authority of, 541. 

cannot recover commission in respect of wagering agreement, 224, 225. 
no power to delegate authority, 541 . 

And sec Principal and Agent; Policy Broker. 

BURDEN OF PRO OF. See Evidence. 

CANCELLATION OF INSTRUMENTS, 

conditional on party seeking cancellation and making compensation, 741 . 
effect of, on registration, 736 , 739 . 
partial, when ordered, 740 . 

to obtain, reasonable apprehension of serious injury must be proved, 
738 . 

when may be ordered, 736 , 737 . 
where minors concerned, 741 . 
who may claim, 736 , 737 . 

within what time must suit for, be brought, 739, 740. 

CAPACITY,, 

English Barrister, not disqualified from contracting, 74. 
to contract, 60 seq. 

follows law of domicil at time contract made, 11. 

except as to contracts affecting immovable property, 11. 
And see Drunkenness; Lunatic; Married Woman; Minor. 

CARRIER, 

carriage of passenger, notice of special conditions on ticket, 32. 
common law liability of, whether a “usage of trade/’ 8, 9. 

whether affected by Contract Act, 490. 
contracts of affreightment, law governing, 492, 493. 
negligence of burden of proof, 495, 496. 
railway company, delivery to, what amounts to, 487. 

liability of, for loss of goods subject to provisions of Act, 493. 
payment of unauthorised surcharge, 130, w. 

44 CATCHING BARGAINS,” rule of equity as to, 101. 

101 
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CHAMPERTY, 

agreement by solicitor with client, making remuneration dependent on re- 
sult of case, void, 167. 

agreement to supply funds to carry on suit in consideration of share of 
property not void for, 162. 

to avoid agreement, it must be against public policy, 162. 
burden of proof on plaintiff to show that the agreement was equitable 
and just, 167. 

case law on the subject, 161-167. 

English rules against, do not apply to India, 162, 163. 
purchase of subject-matter of suit, not unlawful, 164. 
sale at undervalue of property already given to another is not champer- 
tous, 164. 
what is, 161 . 

CHARITY, promise of subscription to, 17. 

CHARTERPARTY, 

misrepresentation in, as to tonnage of ship, 115. 
rectification of, on ground of mistake, 128, 129. 

CHATTELS, restitution of, 661, 662. 

decree for restitution how executed, 662. 

CHEQUE, 

alteration, effect of, 350. 

auctioneer may take in payment of deposit, 542. 

given in satisfaction of smaller amount : cashing does not operate as dis- 
charge in full, 338, «. 

obliteration of crossing: protection of persons paying in good faith, 335. 
payment by. at request of creditor, 291. 
tender of, 257. 

CHIT FUND PLAN, 
not a lottery, 234. 

C. I. F. CONTRACT. See Sale of Goods. 

COERCION, 

adoption under, void, 86. 

agreement entered into under fear of criminal proceedings, 86. 

consent excluded by, 84, 116. 

defined, 85, 380-381 . 

fear, act done under influence of, 94. 

inadequate consideration as evidence of, 101, 179, 194. 

marriage void for, m England, 84. 

payment under, 363, 364. 

when an offence, 86. 

COHABITATION, past, as consideration, 154, 188. 

CO-HEIRS, suit against: joinder of parties, 280. 

CO-TENANTS, application of s. 43 to, 280. 

COLLATERAL AGREEMENTS (to void contracts), efficacy of, 224. 
COMMISSION, agent’s. See Principal and Agent. 

COMMON LAW, ' 

agency, consideration not necessary to create, 533. 
agreements in restraint of legal proceedings, 206-208. 
bailees, general liability of, 491. 
bailment, as to, 486, 491, 515. 
champerty and maintenance, 161. 





COMMON LAW —continued. 

* common carrier, liability of 8, 491. 
compensation for non-gratuitous act, 369. 
compounding felony, agreements for, void at, 157. 
consideration, as to, 28, 153, 179, «. 

adequacy of, 194. 4 

contracts prohibited by, 138-143. 

Courts, Specific Relief how far administered in, 642 , 643 . 
delivery and acceptance of goods, 288, 289. 
dispensation with performance, 336. 
duress in, 85. 

estoppel of bailee from denying bailor’s title, 506, 507. 

finder of goods, position of, 508. 

foreign law, proof of, 131, 132. 

formal contracts in, 1 79, n., 185, n. 

impossibility of performance by act of party, 297. 

impossibility of performance by destruction of subject-matter of con- 
tract, 306. 

innkeeper, liabilty of, at, 494. 

interest not payable except by express agreement or trade usage, 407. 

introduction of, into India, 1 . 

liability of bailor for latent defects, 488, 489. 

limitation of action to* set aside contract, 342. 

marriage brocage contracts void by, 168. 

minor’s contracts at, 60-74. 

misrepresentation, 115. 

mistake of law, relief for, 129, 131 . 

mistake, recovery back of money paid under, 378. 

moral predominance of, in foreign jurisdictions, 5, n. 

mutual discharge of obligation on contract, 336. 

offer and acceptance, as to, 34-38. 

past cohabitation, no consideration in, 154, 188. 

supposed exceptions to rule, 188-189. 
payment, place of, 288. 
performance of contract, place for, 288. 
pleading, rules of, 296. 

possession, attributed to person in control on his own account, 654 . 

promise by married man to marry another on his wife’s death, void, 153. 

promise not necessarily communicated in, 13. 

public office, sale of, void by, 171. 

public policy, as to, 155. 

relation to native law of contract, 3. 

rescission of contract, lapse of time no bar to, 342. 

restraint of trade, agreements in, common law presumption as to, 197. 

provisions of I.C.A. as to, in advance of, 201. 
third party cannot sue on contract by, 18. 
time for performance of contract, 287. 
trespass to goods, action by bailor for, 528. 
undue influence in, 89 seq. 

COMMUNICATION, 

intention to communicate not equivalent to, 31. 
of acceptance, 54. 
of proposal, 29 seq, 
of special conditions, 32. 
when complete, 34 seq, 

company, 

contract with promoters of a, 705. 







COMPANY — continued. 

directors, innocent misrepresentation as to authority to draw bill#, 114, 121- 
error as to identity of, 83. 

forfeiture of shares for unpaid calls: discharge of guarantor of calls, *'56. 
not bound by false certificate of shares issued by secretary, 628. 
order to register applicant’s name as shareholder cannot be made under 
s. 45 of S.R.A., 771. 
prospectus, incorporation of, in life policy, 33. 
specific performance by and against, 704 , 705 , 716 . 

COMPENSATION, 

for misdescription on sales of land, 118-119. 
general principles as to, 672 , 673 . 

persons incompetent to contract not liable for non-gratuitous acts, 374. 
power of Court to award, in certain cases of specific performance, 686 , 
687 . 

in cases where cancellation of instrument is 
ordered, 66, 67. 

specific performance may be decreed with, 674 . 
when not admissible, 673 , 674 . 

And see Damages. 

COMPROMISE, 

compromise decree, whether surety liable to pay decretal debt, *65. 

of claim, 26, 180. 

of criminal proceedings, 157-161. 

of disputed title not affected by later decision on title, 126, n , 
of suit: agreement under mistake as to subject-matter, 126. 

implied authority of counsel or solicitor to effect, 540- .>41. 
of suit impeaching will, 150. 
offence against foreign law, 158. 

CONCEALMENT, 

guarantee obtained by, invalid, 476. 

what is a “material circumstance,” 478. 
of fact, when material, 

evidence of materiality of, 121, 122. 
title, defective, agreement that vendor not liable for, 109, u.* 

CONDITION, 

acceptance, conditional, 44. 

against subletting of contract, breach of, 141, 142. 
concurrent, 292, 

condition precedent, 237, 238, 292. 
condition subsequent, 237, 238. 
special, communication of, 32. 

indorsement of, on tickets, 32, 33. 
inability to read, no excuse, 32, n, 
tenders for public service, 39. 

41 CONDITION PRECEDENT ” to acceptance, 44. 

CONFLICT OF LAWS, 

agreement in restraint of trade made abroad, valid by lex loci , not en- 
forceable in India, 204. 

domicil, capacity to contract governed by law of, 10, 60. 

CONSENT, 

ambiguity in expression of, 78. 
apparent, given under mistake, 78, 79. 
coercion, excludes, 84, 116* 
definition of, 76, 84, 
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CONSENT— continued. . * * 

estoppel ami, 81. 

free, what is, 84.' 

obtained by fraud, 8, 106, 116. 

statutory, law governing validity of, 37. 

CONSIDERATION, 

absence of, generally avoids agreement, 178, seq. 
act must be at desire of promisor, 15. 
adequacy of, 101, 180, 195. 
agency mav be created without, 533. 

agreement to extend time for performance, not necessary for, 339. 
apparent benefit to promisor, not material, 194-195, 443. 
apparent forbearance, 27. t 

apparent, without legal value, 180. 

barred judgment debt, promise to pay does not require, 193. 

bill of exchange, presumption in case of, 185. 

common law of, 28, 153. 

compromise of claim as, 26, 180. 

defined, 12, 15. 

duty; legal performance of, 153, 182-184. 
executed, 27. 
executory, 27. 

failure of, by default of plaintiff, 297, 298. 

failure of, on repudiation of unlawful agreement, recovery of monc> paid, 
343, 344. 

forbearance to sue as, 25-29, 180-181. 
forbidden by law, 133, 138. 
gcod, 28. 

good, abandonment of groundless claim is riot, 180. 

gratuitous promises, 180. 

guarantee, for, 442. 

illegal, 133, 151, 152, 174-178. 

immoral, 152. 

■inadequacy of, by itself no ground for refusing specific performance, 
195, 724 . 

inadequate, as evidence of coercion, 100, 179, 194, 195. 

not of itself sufficient ground for rescission, 195. 
lawful and unlawful, 133, scq. 
mere motive h not good, 189. 
mutual promises, whether sufficient, 27, 179-180. 
natural love and affection, 178, 179, 185-187. 
need not be equal in value to promise exchanged, 180. 
not matter of form, 179. 
past, 23-25, 154, 188. 
past cohabitation as* 154, 188. 

presumption of, in case of negotiable instrument, 185. 
promise to pay statute-barred debt, 179. 

promise to perform existing duty is not good, 154, 155, 182-184. 
promise to perform subsisting obligation to third person, 183-184, 
public policy, opposed to, unlawful, 133, 134, 137, 138, 155. 
receipt of, acceptance of proposal by, 51, 56. 
subsequent promise as, 23, 24. 

third party, consideration may proceed from, 17 scq. 

English law otherwise, 17, 18, 19. 
unlawful, 133 seq,, 152, 153, 155 seq., 174. 

. in part, makes whole agreement void, 174. 
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CON SIDERATION — continued. 
unlawful — ^ continued . 

otherwise where part of consideration merely not enforceable, 174-175, 
past cohabitation not, in English law, 188. 

“ unreal,” 29. 
valuable, 28, 29, 
voluntary services as, 187. 

CONSTRUCTIVE CONTRACTS, and contracts implied bylaw, 358-383. 
CONSTRUCTIVE FRAUD, what is, 114. 

CONTINGENT CONTRACT. Sc* Contract. 

CONTRACT, 

agreement distinguished from, 29. 
agreement, when a, 12, 59, 
ambiguous, 213-215. 
apparent, 76. 
assignment of, 245. 

breach of, measures of damages for, 384 seq. 

“ anticipatory breach,” 268. 
contract for purchase of land, 403, seq . 
building works, specific performance of contract for not usually advisable, 

669 . 

by advertisement, S3, 54. 
by correspondence, 34-37. 
by what law governed, 10-11. 

C. I. F. with commission agent, 594. 
capacity, 60 seq . 

coercion, consent procured by, 116. 
condition against subletting, breach of, 141, 142. 
conditional, 235-241. 
consideration for, 14 seq . 

unlawful, 133 seq. 
contingent, 

definition of, 235. 
enforcement of, 238. 

execution dependent on specified event happening or not happening 
within fixed time, when void, 240. 
when enforceable, 240. 
impossible contingency: agreement void, 241. 
coiporations, with, 350-355. 

death of party does not generally affect obligation to perform, 242, 243. 

deceit, contract not affected by, where no damage, 121. 

definition of, 12. 

discharge of, mutual, 336. 

divisible, 174-178, 677 , 678 . 

document transferring property, when registered is no longer contract but 
conveyance, 178. 

entire work, for, remuneration not recoverable unless work completed, 344- 
345. 

fraud, effect of, on, 115, 133, 137. 
implied, 57. 

impossible act, agreement for, void, 305. 
infant's, 60-72. 

insanity as bar to, 72, 74-75. 
joint, liability is joint and several, 274. 
enforcement of, 284. 

letter of credit is, when acted upon, 52. 
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CONTRACT — continued. 

lunatic's, 60, 74-75. * ' 

marriage brocage, 168-169. 
misrepresentation, innocent, effect of, on, 110. 
mistake as to nature, party and subject-matter of, 79-81. 

in formation of, 76 seq. 
mistake of fact, 124 seq. 
morality, contrary to, 133, 137, 138. 
native law of, 3 seq. 

how far still in force, 7. 
necessaries, infant's contract for, 71-72, 358-359. 
novation, 323-327. 

of affreightment, law governing, 492, 493. 
of agent, enforcement of, 597, 602, 603. 

liability of principal for, 598. 
of service, 269. 

performance of, unlawful, 133 seq. 

time, when of essence of contract, 301. 
undisclosed impediment to lawful performance, 136. 

/ 

personal, performance of, 272. 

enforcement of negative stipulation in, 199, 200. 
terminated by death of either party, 242, 243. 
whether assignable, 245 seq. 

with firm, whether affected by death of partner, 273. 

** promise," meaning of, 12, 13. 

quasi-contracts, reimbursement of money paid under, 360. 
ratification of contract made by agent, 552. 
readiness and willingness to perform, 294-295. 
rescission of, 116, 122. 
reward, offer of, 52. 

sale by one of several Hindu co-parceners, 675. 
sale of land, for, when complete, 48-50. 
seal, requirement of, 350-355. 
specific performance of, 

against whom cannot be specifically enforced, 721 seq. 
against whom may be specifically enforced, 719, 720. 
for whom, cannot be specifically enforced, 706 seq . 

except with a variation, 713, 714. 
for whom, may be specifically enforced, 703, 704. 
to execute building or other works, not convenient to decree specific 
performance of, 669. 

which cannot be specifically enforced, 689. 

where compensation in money is an adequate relief, 693, 694. 
where personal services involved, 694. 

where terms cannot be ascertained with reasonable certainty, 694. 
where there is want of mutuality, 695. 
which may be specifically enforced, 665. 

statute, agreements contrary to, 138-147. 
terms of, implied, 46-48. 

third party cannot sue on, by English law, 17-19, 21, «. 
undue influence, contract induced by, 123 seq. 
unilateral, 29, 54-55. 
unlawful 133 seq , 

void when party disables himself from suing by making unauthorised 
alteration, 350. 
voidable, 12, 116 seq. 

rescission of, 340, seq., 356. 
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CONTRACT — continued. 

writing, requirement of, 59. 

written, unauthorised alteration of, 329 seq. 

CONTRIBUTION, 

co-sharers of land, 372. 
co-sureties, 481 seq . 
joint promisors, 275-278, 280. 
joint wrongdoers, 281. 
judgment-debtors, 281. 

no right of, ^between sureties by separate obligations for portions of same 
debt, 482. 

rateable, where liability varies, 483. 

rateable distribution of loss arising from default of one joint debtor, 275* 
when liability arises, 280-281. 

where money paid by one under joint liability, 364-365. 
CORPORATION 9, 

contracts with, 350-355. 

public duties of, how enforced, 766 seq . 

remission of performance of contract must satisfv conditions prescribed, 
338. 

CORRESPONDENCE, contract by, 34-37. 

CO-SHARER, rights of, may be protected by grant of injunction, 784. 
COSTS, 

of defending action, agent's right to indemnity against, 593. 
COUNSEL. See Barktstfr. 

COURT, DISCRETION OF, 

as to declaration of status or right, 742, 750, 751. 

as to decreeing specific performance, 696, 699, 700. 

as to granting injunctions, 774-776, 781. 

delay an element in exercise of, 700-702. 

hardship on defendant, an element in exercise of, 703. 

intimately bound up with historical limits of jurisdiction, 699. 

not arbitrary but sound and reasonable, 696. 

rightly exercised in refusing to decree specific performance — 

where plaintiff would derive unfair advantage over defendant, 697, 
702, 703. 

where plaintiff has done substantial acts or suffered losses, 699. 
where some unforeseen hardship on defendant involved, 697, 703. 

CREDITOR, election of remedies by, in case of agency, 618. 

CRIMINAL ACT, agent cannot claim indemnity' from principal against con- 
sequences of, 595. 

CRIMINAL PROCEEDINGS, 
compromise of, 157-161. 
threat of, 86, 94, 95, 157-161. 
use of, in aid of civil claim, 158, n. 

CURRENCY, tender must be made in legal, 257-258. 

CUSTOM OF TRADE, 

as to remuneration of agent, 581 . 

Bombay, as to purchase and sale of goods by agent, 570* 
saving of, 10 seq. 

DAMAGES, 

agreement to accept damages awarded by arbitrators, 326. 
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DAMAGES — continued. 

alternative claim to specific performance or / election open until hearings 

688 . 

consequences contemplated by parties at time of contract, liability for, 
393. 

consequential, 392, 395 seq. 

on breach of contract to pay money, 394. 
for future injury, 786. 

for premature revocation of agent’s authority, 564, 565. 

fresh suit for, will lie though suit for specific performance dismissed, 

688 . 

Hadley v. Baxendale, rule in, 396. 

immovables, breach of contract for purchase of, 403-406. 
interest by way of, 8, 406 seq. 
liquidated, distinguished from penalty, 410, 688. 
liquidation of, no bar* to specific performance. 688, * 

may be awarded where case for specific performance or injunction fails, 
686, 687. 

measure of. 384 seq. 

anticipatory breach, 270. 

breach of contract for sale of land, 403-406. 
breach of covenant to repair, 406. 

property sold at higher price to third party in breach of contract, 
403, n 

sale of goods — 

failure to accept goods made to order where no market price, 
385, n. 

instalments, goods deliverable by : failure to deliver on due 
dates, 389. 

late deliver} of good**, 387. 
loss of profit, 395. 
market value, evidence of, 385. 
non-acccptance of goods by buyer, 385, #i. 
non-deliver} of goods by seller, 385-388, 399. 
warranty, breach of, 393. 

where bu\er suffers conviction and loses trade through harmful 
nature of goods sold, 393, n . 

where goods parted with by agent without payment, contrary ro 
principal’s instructions, 570 

where goods sold by agent below limit authorised by principal, 
569, 570. 

where wrongful conversion of goods by agent, 387, 
payment of money, delay in, 394. 

penalty, stipulations for increased interest by way of, 406 seq . 

44 reasonable compensation/’ w hat is, 430-432. 

remoteness of, 390 seq . 

rule in Hadley v. Baxendale, 396. 

title to land, defective; implied contract that vendor only liable for 
expenses, 404-405. 

waiver of, where performance accepted at time other than that agreed 
upon, 300, 301. 

warrant}’, breach of, on sale of goods, 393. 

breach of implied warranty of authority by agent, 619, 620. 
where act promised impossible or unlawful to knowledge of promisor, 

305. 

where contract rightfully rescinded, 434. 

DAMDUPAT, 7. 

m 
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DEATH, 

of bailee or bailor, terminates gratuitous ' bailment, 505. 
party, does not affect contract, 242 seq. 

otherwise in case of personal contracts, 243. 
part 3 % effect on personal action for damages, 244. 
principal, revokes power of attorney, 559. 
proposer, effect of, 44-45. 

surety, generally revokes continuing guarantee, 454. 

DEBT, 

arrears of revenue not a, within s. 59, 318. 
barred, promise to pay, 189 seq. 

judgment, within exception of barred debts in s. 25, 193. 

meaning of, within s. 25, 193. 

partnership, 278, 279. 

payment, appropriation of, 318 seq . 

appropriation as between principal and interest, 319. 
creditor’s right to appropriate, 319. 

DECEIT, does not affect contract where no damage, 121. 

DECLARATION OF WAR, effect of, on contracts, 156, 157. 
DECLARATORY DECREE, 
an innovation, 744. 
as to right to possession, 755. 
bar to, 742. 

company, shareholder in, whether having “ legal character ” enabling him 
to claim declaration against directors, 745, ft. 
declaration not made on facts not ripe for determination of legal conse- 
quences, 742, n. 

decree holder cannot seek declaration of debtor’s title to property, 754. 
discretion of Court to grant, where status or right denied, 742. 
distant and contingent reversioner cannot claim declaratory relief, 753, n. 
effect of, 764. 

for purposes of, person “interested to deny,” 756. 
jurisdiction, exclusion or limitation by special legislation, 746. 
no declaration to decide defendant’s right to do picketing, 762, n. 
person having a vested interest entitled to sue for, 763. 

contra where interest contingent, 763, 764. 
possession should be claimed in suit for declaration of title to land, where 
defendant in adverse possession, 758, 759. 

Privy Council, reluctance to overrule discretion of lower Courts, 751. 
reversionary heir, right of, to bring suit for, 762. 

9uit for, 

against whom will lie, 742. 

declaration that a provincial statute is ultra vires , 751. 
declaration that plaintiff is adoptive father of defendant, 754, n . 
declaration in respect of proceedings of Religious Endowment Board, 

752, n. 

history of, 743-745. 

plaintiff to, must be a person entitled to any legal character or to 
any rights to any property, 745 seq . 
will not be dismissed if plaintiff omits to seek “ further relief,” 756 # 
title, questions of, such as existence of will, not “ further relief,” 742, «. 
vote at election : person who has taken no steps to get on register cannot 
sue for declaration that he is qualified, 742, n . 
what forms of declaration covered by, 745, 746. 
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DECLARATORY DECREE — continued. 

where no right to “ further relief ” shownf, 761, 762, 

whether can be made independently of section 42 of S.R.A., 746 seq. 

will not be granted merely to set aside an assertion, 751* 

DEED, 

alteration of, after execution, 329 seq. 
execution in agent's name, 61 0. 
necessary to contract, when, 59. 

DEFINITION. See Words. 

DELAY, 

as bar to relief on ground of undue influence, 105, 106. 
by way of specific performance or injunction, 700, 701, 790, 

DEL CREDERE AGENT. See Principal and Agent. 

DELIVERY, of goods, by instalments, refusal to perform contract of, 262, 
263. 

on Sun da}', 288. 

place- of, 50, 288-291. 
time of, 287-288, 

DEPOSIT, 

bet, deposit pending event, recovery of, 233. 

dismissal of purchaser’s suit for specific performance no bar to a sepa- 
rate suit for return of, 685. 

forfeiture of, by vendor if sale goes off by default of purchaser, 686. 
not a penalty, 686. 

purchaser entitled to return of, 683, 684. 

rights of parties determined by terms of contract, 684. 


DETENTION, unlawful, of property, 85, 88. 
DILIGENCE, 

" ordinary,” 121. 
standard of, 120. 


DISCHARGE OF CONTRACT, 

by alteration of written contract, 327, 329-330. 

bankruptcy or insolvency, 250. 
v* breach of contract, 384. 
jf impossibility of performance, 305 seq. 
f * performance, 242 seq . 

/ rescission by new agreement, 323 seq. 
/^^settlement contract, effect of, 328. 


tender, 41. 


DISCLOSURE, 

no general duty of, 109, 112, 

special duty of, in particular cases, 109. 

by trade usage, 109. 


DISCRETION OF COURT. .SV* Court. 

DISTRESS for rent, goods of third party in hands of auctioneer or factor 
privileged from, 630. 

DIVISIBLE CONTRACT, 

distinguished from entire, 174-178. 

whether capable of being specially performed, 677, 678. 

DIVORCE, money paid to procure^ not recoverable back, 175. 
DOCUMENTS, 

alteration of, 329-330. 
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DOCUMENTS — continued, 

what alteration material, ,329. 
whether share certificates document of title, 525. 

DOMICIL, capacity to contract governed by law of, 10, 60. 
DRUNKENNESS, contract while in state of, 75. 

DURESS, 

detaining property is not, 85. 
execution of deed under, 86. 
nearly obsolete in English law, 85. 

EASEMENT OF LIGHT AND AIR, disturbance of, may be prevented by 
grant of injunction, 784. 

ELECTION, of remedies b\ creditor, 618. 

ENEMIES, 

dealings with, 313. 

ENGLISH LAW. See Common Law; Equity. 

EQUITY, 

‘‘catching bargains,” relief in cases of, 101. 

contribution between joint promisors: equitable doctrine embodies in? 
section 43, 280. 

Courts, Specific Relief how far administered in, 641. 
presumption of, as to time not being of essence of, contract, 301. 
rule of, as to liabilit} of deceased partner's estate for firm's debts, 274. 
surety's equitable right to indemnity by principal, 471, 479, 480. 

ERROR. See Mistake. 

ESTOPPEL, 

and consent, 81. 

by fraud or wrong, 66, 67-68. 

judgment, unsatisfied, against one joint promisor, whether bar to subse- 
quent action against other, 276. 
of agent : implied warranty of authority, 619 scq. 
bailee, 506, 507. 
minor, 68. 

person signing stamped paper in blank, 81. 
principal inducing belief in agent's authority, 622-625. 
principal with regard to agent's conti act, 597. 

EVIDENCE, 

admissible to prove usage of trade, 9. 

agreement purporting to restrict ordinary rules of evidence, 213. 
burden of proof in contracts of lunatics, 75. 

in cases of loss of or damage to goods bv carrier,. 
495-497. 

in cases of undue influence, 88, 90, 95, 96, 100, 101. 
in dealings with parda-nishin women, 81, 96 seq. 
of good faith in sales of goods, 523. 
unconscionable bargains, 100-101. 
foreign law, proof of, 131, 132. 

of agreement being by way of wager, 229, 230, 231. 
contract, 59. 

oral and documentary, 59. 

to explain or vary written documents, 214-215. 
unsound mind, of, 75. 

where variance between print and writing, 60. 
witness, agreement to pay not enforceable, 153, 183. 
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EVIDENCE ACT (L of 1872), 174 

EXECUTED CONSIDERATION. .See Consideration. 

EXECUTORS* 

duties and rights under contracts, 243 seq . 

joint liabilities, survival of, against executors of deceased joint promisor, 
274* 

whether necessary parties in suit for debt due to firm, 286. 
remuneration, undertaking by third party to pay, 183, 582. 

EXECUTORY CONSIDERATION. Consideration. 

“ EXPECTANT HEIRS," fraud presumed in dealings with, 99. 
EXPRESS PROMISE. Promise. 

FACT, mistake of, 124-129. 

FACTOR, 

authority of, 512, 513-541. 
cannot be delegated, 547. 

whether coupled with interest and irrevocable, 562. 
for sale of goods, 562. 

general lien of, for balance of account, 510, 512, 513. 

goods of third party in hands of, privileged from distress, 630. 

pledge by, 522. 

for antecedent debt, 523. 
who is a, 512. 

And see Psledge: Principal and Agent. 

FACTORS ACTS, repealed by Contract Act, 521. 

FEAR. See Coercion. 

FIDUCIARY RELATIONS. See Undue Influence. 

FINDER, 

lien of, for compensation and expenses, 508. 
of goods, responsibility of, 377. 

duty to restore where means of discovering owner, 377. 
knowledge as to identity of owner immaterial, 377. 
right to sue for reward, 508. 
sale of article found by, 508, 509. 

FORBEARANCE TO SUE, as consideration, 25 seq , 180-182. 
apparent forbearance, 27. 
promise of forbearance, 28. 

FOREIGN LAW, proof of, 131. 

FOREIGN SiTATE, suits against, in respect of contracts made on behalf of, 
61L 

FORMATION OF CONTRACT, 
by correspondence, 34-37. 
offer and acceptance necessary to, 50-57. 

FRAUD, 

consent procured by, 84, 107, 

“constructive," 113. 
definition of, 106. 

fraudulent alteration of documents after execution, effect of, 329 seq. 
fraudulent consideration or object of agreement, 133, 138, 151. 
guarantee obtained by misrepresentation or concealment, 476. 
marriage void for, in England, 84* 
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FRAUD — continued. 

minor, fraudulent representation by, 64, 68. 

misrepresentation, relation of, to, 107, 108. 

non-disclosure 6i material fact is, 109. 

of agent, in course of business, binds principal, 625, 626. 

pledge of goods obtained by, 526, 527, 

presumed in dealings with " expectant heirs,” 99. 

representatives, suit by, 119. 

signature obtained by, 79, 80. 

And see Misrepresentation ; Undue Influence. 

FRAUDS, STATUTE OF, 635. 

FRUSTRATION, 

by war conditions, 308, 309, 313 seq. 

And see Impossibility. 

GAMING. See Wager. 

GIFT, already made, not affected by absence of consideration, 179. 

GOODS, SALE OF. See Sale of Goods. 

GOVERNMENT, ratification of acts of public servants, 555. 
GOVERNMENT OF INDIA ACT, 

jurisdiction, income tax officer, 771, 772. 

prohibition of jurisdiction in matter concerning revenue, 772. 
GUARANTEE, 

company, discharge of guarantor of unpaid calls where shares forfeited, 
456 

concealment of “ material circumstance,” what is, 478. 
consideration for, 442. 
continuing, 448. 

guarantee of fidelity of bank official is not, 449. 

nor is a guarantee for payment by instalments of sum certain 
within definite time, 449. 
revocation of, by notice, 449-451. 

by death of surety, 452. 
contract of, defined, 441. 
contribution between co-sureties, 481, 482. 

“ creditor,” defined, 441. 

creditor’s appropriation binding on surety, 321. 
creditor’s duty of disclosure to surety, 476-478. 
implied indemnity of surety, 479. 
limitation of amount, 445 

obtained by misrepresentation or concealment, invalid, 476. 
of agent, loss must arise from misconduct in connection with agency, 447. 
bank official : not a continuing guarantee, 449. 

collector: mere passive acquiescence in laxity in keeping accounts will 
not discharge Surety, 470. 

“principal debtor,” defined, 441. 
revocation by death of surety, 452. 
by notice, 449, 450, 451. 
what is notice, 451. 

“ future transactions,” meaning of, 450. 
servant's fidelity: employer does not contract with surety to use dili- 
gence to check servant’s work, 469. 

“surety” defined, 441. 
surety’s liability, extent oi f 444. 
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GUARANTEE — continued. p 

surety’s liability— ronhnwc<£ , 

where limited in amount, 445. 

surety’s rights on payment on default of principal, 470-471. 

under agreement to give time to judgment debtor, 463. 

void, where instrument not executed by intended co-surety, 478-479. 

And see Principal and Surety. 

HIGH COURTS, original jurisdiction of, 3 seq., 768. 

HINDU LAW, 

adoption, void contracts as to, 148. 
application to Mahomedans, 5, 6. 
damdupat, of, 7. 

joint Hindu family, specific performance by co-parceners in, 717. 

mortgage in favour of, but taken in name of minor, 
valid, 68, 69. ^ 

sale by father on behalf of himself and minor son, 
345. 

marriage, agreements in restraint of, 196. 
marriage contracts contrary to, 148. 
marriage in A sura form, 168, 169. 

married woman, capacity to contract unaffected in, 73. 
married woman may contract jointty with husband, 73. 
minor, for marriage expenses, may be recovered as necessaries,” 
358-359. 

mortgagee of joint property, appropriation of payment by, 323. 
HOLDING OUT, 

company not bound by false certificate of shares issued by secretary, 628. 
liability of principal inducing belief in agent's authority, 622, 623. 
personal liability of pretended agent, 619. 

HUSBAND AND WIFE, 

agreement for future separation void, 149. 
wife as the agent of her husband, 535. 

cannot generally bind husband without his authority, 73. 
but may pledge his credit for necessaries, 73. 

And see Marriage; Married Woman. 

IDENTITY, error as to, 83. 

ILLEGAL CONTRACT. See Unlawful Agreements. 

IMMORALITY, contracts void for, 133, 137, 138, 152 seq. 

IMMOVABLE PROPERTY, 

appeal, none, from order or decree passed under section 9 of S.R.A., 

652 * 

limits of decree under section 9 of S.R.A., 658 * 
object and scope of section 9 of S.R.A., 654 , 655 . 
possession, title and evidence, 653 , 654 . 
recovering possession of, 652 . 
restitution of dispossessed holder of, 653 . 

sale of, arrears of revenue paid by purchaser, recovery from vendor 
362, n . 

damages for breach of contract, 403-406. 
suit must be brought within six months, 654 . 
effect, if not so brought, 658 . 

suit under section 9 of S.R.A., will not lie against the Government, $52* 
transfer of, 184, 185* 

void where forbidden by statute, 145, 146. 

IMPLIED CONTRACTS. See Constructivj; Contracts and Contracts 
implied by Law. 
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IMPLIED PROMISE. See Promise, 

IMPOSSIBILITY, 

agreement to do impossible act void, 305. * 

arising from act of party, 297. 

death or sickness of promisor, 307. 
destruction of subject-matter of agreement, 307, 356. 
commercial, what is, 311. 
destruction of leased property by fire, 312. 
frustration by war conditions, 308, 309, 313 seq. 
must be physical or legal, to discharge contract, 306-308. 
of performance of contract, 297, 298, 305. 

performance depending on existing tiling or state of facts, 306, 307, 356, 
prohibition by executive action, 309. 
strike, effect on contract, 308. 

subject-matter having partially ceased to exist, contract not wholly 
impossible of performance, 306. 
subsequent, effect of, 306, 307. 
war conditions due to, 308, 309, 313 seq. 

INCOME TAX, 

commissioner of I.T. may be ordered to state case on point of law, 772. 
INDEMNITY, 

against damages recovered and costs of suit, 439, 440. 
agent's right to, in respect of principal's business, 592. 

limits of the right, 592. 
contract of, defined, 436. 

co-sureties entitled to share in benefit of, 482. 
extent of promisee’s rights, 439, 440. 

rights of promisor not provided for, 441. 
indemnifier’s liability, commencement and extent of, 437. 
indemnity holder’s right to sue before incurring actual loss, 438, 439. 
of surety, implied, 479, 

right' to, where money paid by person interested on behalf of another, 
360. 

And see Principal and Surety. 

INFANT. See Minor. 

INJUNCTION, 

agreement by employee not to exercise calling after expiration of employ- 
ment not enforceable by, 200, w. 
as a form of preventive relief, 777. 

damages may be awarded though not asked for where case for injunc- 
tion fails, 687. 

damages, whether awarded for future injury, 786. 
enforcement of negative stipulation in personal contract by, 200. 
granting of, discretionary, 781, 795 . 

liquidation of damages, as bar to an award of relief by way of, 796. 
mandatory, 786-790. 

against co-sharers and tenants, 790. 

delay and acquiescence may deprive plaintiff of his right for relief 
by way of, 790 . 
history of, 787, 788. 

may be granted although act completed, 789. 
when granted, 788. 

minority, no ground for refusing an injunction, 783, w. 
negative agreement, to perform. 794-796. 
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INJUNCTION— continued. 

obtainable when plaintiff’s right to or enjoyment of property threatened, 

m. 

perpetual, 778, 781, 782. 

property,” meaning of, for purposes of obtaining, 783 . 
special cases where, granted : 
breach of trust, 785. 
co-sharers, landlord and tenant, 784, 785. 
continuing trespass, 784. 
easement of light and air, 784. 
multiplicity of judicial proceedings, 786. 
nuisance, 785. 

patent, copyright and trade mark, 779, 783, 786. 
waste, 785. 

stay of proceedings by grant of, 791, 792, 793. 
temporary, 777 . 

to prevent breach of contract, 782, 783 . 

university, Court not authorised to review regulations and examination 
lists of, 786, n. 
when refused, 790, 791. 

INNKEEPER, 

guest, position of, analogous to that of bailee, 494. 
liability of, for loss of guest’s goods, 494, 495. 
lien of, on guest's goods, 509, w. 

INSANITY. Sef Lunatic. 

INSOLVENCY, 

discharges contract, 250. 

official assignee, money raised for suit by unlawful agreement with cre- 
ditors, 145. 

of promisor, does not amount to refusal to perform contract, 271. 

And see- Bankruptcy. 

INSURANCE, 

payment of policy, where dependent on proof of claim, 237. 
policies, without interest, are wagering contracts, 231, 232. 
policy, incorporation of prospectus in, 33, 34. 

INTENTION, unlawful, not presumed, 136, 155. 

INTEREST, 

appropriation of payments, 318, 321 . 
damages, when payable as, 406-408. 

damdupat, rule of, as to limit of interest recoverable, 7. 
excessive, disallowed in cases of unconscionable bargains, 100-105. 
increased, stipulations for, whether by way of penalty, 413 seq. 

penalty, by way of, where stipulation retrospective and increase runs 
from date of bond, 413, 427. 
relief against, 416 seq . 

not payable in England except by express agreement or trade usage, 407. 
overdraft at bank, notice of increase in rate of, 57. 
payment of, by debtor, whether keeping alive action against surety, 448. 
penalty, interest by way of, 413 seq, 
relief against, 413, 422-426. 
reasonable, what is, 123. 

as element in cases of unconscionable bargain, 100-105. 
reduction of, where pa 3 anciits made regularly on due dates, 426. 
stipulations for interest — 

for compound interest, 419. 

103 
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INTEREST — continued. 

stipulations for interest — continued. 
for enhanced rate of interest, 413. 

for payment of interest at a lower rate, if interest paid regtdarly on 
due dates, 427. 

for payment of interest from date of bond, the rate of interest being 
exorbitant, 427. 

for payment of interest if principal not paid on due date, 422. 
from date of the bond, 413, 414. 
from the date of default, 413, 414, 416, 417. 
subsequent, recovery of, under decree, 150. 
surety's right to, on payment of principal's debt, 472. 

INTERPRETATION, 11^ 

INTOXICATION. See Drunkenness. 

INVOLUNTARY PAYMENT, what is, 380. 

JOINT DEBTORS, suretyship between, 453. 

JOINT DECREE HOLDERS. 

payment to one of several joint decree holders, effect of, 261. 
one of several joint decree holders cannot give valid discharge, 261. 

JOINT HINDU FAMILY. 5 c* Hindu Law. 

JOINT PROMISEES, 282-286. 

JOINT PROMISORS, 
are not sureties, 475. 
contribution between, 274, 275, 280. 
contribution between judgment debtors, 281. 
when liability arises, 280. 

joinder of parties in suits against, under O. 1, r. 10, of C. P. C., 279. 
judgment unsatisfied against one, whether bar to subsequent action 
against other joint promisor, 278. 
performance by, 275. 

rateable distribution of loss arising from default of one joint promisor,. 
275. 

release of one joint promisor, effect of, 28 2. * 

JUDGMENT, unsatisfied, against one joint debtor, whether bar to subsequent 
action against other joint debtor, 278. 

JUDICIAL PROCEEDINGS, multiplicity of, may be prevented by grant 
of injunction, 786, 

JUDICIAL REDRESS, Specific Relief as a form of, 641 . 

JURISDICTION, original, of High Courts, 3 seq. f 766-768. 

KACHH1 ADAT CONTRACTS, incidents of, 571, 572. 

LAND, 

sale of, compensation for misdescription, 118, 119, 379. 

damages for breach of contract, 403 seq, 
transfer of, 184-185. 

void, where forbidden by statute, 145. 

LANDLORD AND TENANT. See Injunction; Lease. 

LAW, 

governing contract, 10. 
mistake of, 129, 378 seq . 

LEASE, 

avoidance of, for mistake of fact, 125. 

where property destroyed by unavoidable cause, 312, 
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LEASE — continued. 

breach of covenant to repair, measure of damages for, 406. 
misconstruction of, payment under, not recoverable, 378, ». 
part performance of contract to grant, 719-720. 
rent, tender of, 257. 

payment to lessor's widow in error, recovery of, 378, n. 
to minor, void, 69. 

LETTER, 

of acceptance, misdirection of, 37. 

of credit, constitutes contract when accepted, 52. 

posting or receipt of, a question of fact to be proved in ordinary way, 
37. 

proposal or acceptance by, 34-37. 

LICENCE, EXCISE, agreement to assign or sublet, 140, 141. 

LIEN, 

general, distinguished from particular lien, 510, 511. 
general, of attorneys, 510. 
of bankers, 510. 
of factors, 510, 512. 
of policy brokers, 510, 
of solicitors, 510, 514. 
of wharfingers, 510, 513. 

insurance for widow's benefit : no lien on policy moneys as against 
creditors, 21. 
of agent, 588. 
of bailee, 509. 
of finder of goods, 508. 
of pawnee, 517. 

extent of right, 5 1 7. 

LIMITATION, 

account stated does not amount to promise, 191. 

“acknowledgment” distinguished from “promise,” 190. 
agent, promise by, to pay barred debt, 190, 193. 

agreement providing for enforcement of rights within stated period r 
209. 

interest, payment of, by debtor, whether keeping alive action against 
surety, 448. 

of suit for cancellation of instrument, 739, 740. 
of suit for restitution under section 9 of S.R.A., 654. 
of suit for restitution under section 65, 355. 
of suit to enforce terms of award, 725. 
of suit to rescind contracts, 734. 

proceedings in respect of loan or of goods pledged, 520. 
promise to pay barred debt, 189-194. 

promise to pay, what amounts to signature by agent, 190-193. 

LIMITATION ACT, 621, 654, 740. 

LOAN, 

for gaming or to pay gambling debt, recoverable, 228, 229. 
of chattel. See Bailment. 
oppressive, relief against, 123. 

LOST DEED, suit to restore terms of, 670. 

LOTTERY, 

“chit fund” plan is not a, 234. 
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LOTTERY —continued. 

participation in, a criminal offence, 233. 
what is, 234. 

LUNATIC, 

contract of, 60, 72, 74. 

burden of proof lies on person affirming contract, 75. 
drunkenness equivalent to insanity, 75. 

but burden of proof is shifted t> person setting up disability, 75. 
insanity of proposer, effect of, 44, 45. 
lucid interval, contract in, 75. 

property of, where so found by inquisition in England, 75. 
sound mind, what is, 75. 
unsound mind, evidence of, 74, n. 

MAHOMEDAN LAW, 

application to Hindus, 5, 6. 

husband and wife, agreement for future separation void, 149. 
marriage, agreements in restraint of, 196. 
marriage contracts contrary to, 196. 

married woman not disqualified from contracting by, 73. 

MAINTENANCE, common law of, not applicable to India, 2, 162. 

And see Champerty. 

MAJORITY, age of, 61-62. 

MANDAMUS (writ of), 

abolished bv section 45 of S.R.A., 766 , 767 , 773 . 
defined, 767 , 768 . 
to public servants, 772 . 

MARRIAGE, 

agreements in restraint of, 196. 

A sura, 168, 169 

contract contran to Mahomedan law, 149. 
contract to procure, for reward, in England, 168. 
in India, 168-170. 

effect of, on property of wife, 73. 

minor, agreement to pay money to parent or guardian for consent to 
marriage, void, 169, 347. 
recoven of money paid under, 347, 348. 
presents to bride by father of bridegroom, recovery of, where marriage 
does not take place, 170. 
promise, breach of : 

contract by guardian, damages given in case of, 64. 
does not survive against executors, 243. 

promise by married man to marry another on his wife's death void 
153. 

but suit maintainable by promisee without notice that nromisor 
is already married, 153, n. 

stipulation to pa> double the amount on breach of promise to marry, 
is penal, 429. 

what amounts to, 268, 269. 
void for fraud and coercion in England, 84. 

MARRIAGE BROCAGE CONTRACTS, 168. 

MARRIED WOMAN, 

cannot generally bind husband without his authority, 73, 
but she may pledge his credit for necessaries, 73. 
contract, capacity to, not affected by marriage, 73. 
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MARRIED WOMAN — continued. t 

Hindu, may contract jointly with husband, 73. , 

implied authority to pledge husband’s credit, 535. 

Mahomedan, may contract, 73. 

Married Women’s Property Act, 73. 
separate estate, 74. 

contract, liability for, 73, 74. 

may sue and be sued alone in respect of, 73. 
wages and earnings are, 74. 

suit by or against, in respect of separate property, 74. 

MASTER AND SERVANT, 

bailee’s liability for negligence of servant, 497, 498. 
contract of service, anticipatory breach of, 269, 270. 
wrongful dismissal of servant determines condition restraining servant 
from, carrying on similar business after termination of service,. 
200, n. f 264. 

MERCANTILE AGENT, how pledge created by, 523. 

MERCANTILE CONTRACT, time of the essence, presumed, 303. 
MERCANTILE USAGE, 8 seq ., 58. 

MERGER, by decree against joint debtor, whether, 277, 278. 

MINOR, 

i 

act done for benefit of, under section 70, whether including minor, 375. 
cancellation of instrument executed by, 741. t 

cannot both repudiate agreement and retain advantage acquired under 
it, 341. 

contract of, at common law, 61, 71, 72. 

cannot be specifically enforced, 70, 71, 695. 
nor ratified, 69. 

capacity to, governed by law' of domicil, 62, 63. 
void, 63-70, 341. 

estoppel of, by fraud or w'rong, 66, 67, 68. 
fraudulent representation of age by, 64, 65, 68. 
guardian, insurance of minor’s property, by, 64. 
guardian, promise by* to pay barred debt, 193. 
guardian, sale or purchase of property by, 71. 
injunction, refusing an, minority no ground for, 783, n. 
lease to, void, 69. 

loan to, on false representation of full age, 67. 
majority', age of, 61, 62. 

marriage, agreement to pay' money to parent or guardian for consent 
to, void, 169, 347. 

marriage, breach of promise where contract made by* guardian, 64. 
mortgage by, void, 63, 64. 

mortgage in name of, but in favour of joint Hindu family, valid, 68, 69* 
mortgage of property of, by administrator, 145. 
necessaries, liability for, 71, 72, 359. 

cost of, recoverable from minor’s estate, 358, 359. 
costs incurred in defending suit are, 359. 
loan to save property from sale under decree is, 359. 
money advanced for marriage expenses recoverable as, 359. 
money advanced for, probably recoverable in England, 70 j 
71, 72. 

, what are, 71, 72, 358, 359. 
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M IK O R — continued. 
partner, 

Mahomedan widow cannot make partnership contract for her minor 
children, 64, n. 

payment of debt incurred during minority — whether ratification neces- 
sary, 70. 

promise on attaining majority to repay money borrowed during minority 
bad for want of consideration, 188. 

promissory note, given after majority for debt incurred during minority, 
void, 69. 

promissory note in favour of, validity of, 69. 
purchase by guardian on behalf of, valid, 71. 
sale of property by or to, void, 68. 
suit by, 60, 63. 

MISDESCRIPTION, compensation for, on sales of land, 118, 119, 379. 
MISREPRESENTATION, 

as to tonnage of ship: avoidance of charterparty for, 115. 
by agent, in course of business, binds principal, 625, 626. 
compensation for misdescription, 118, 119. 
consent obtained by, 115, 116, 117. 
definition of, 110. 

guarantee obtained ,by, invalid, 475-477. 
in English law, 110, 111. 

innocent, by directors of company, 114, 121. 
innocent, effect of, 111. 

means of discovering truth of statement, 119. 
of age by minor, 64, 65, 67, 68. 
u positive assertion,” meaning of, 110, 112. 
relation of, to fraud, 107, 108. 
signature obtained by, 79, 80. 

title, of, rescission of contract for, after conveyance and possession, 
733, w. 

MISTAKE, 

agent's right to sue for money paid by, on principal's behalf, 606, 607. 
apparent consent given under, 78, 79. 
as to existing fact, 125. 

compromise of suit brought about under, 126. 

contract only avoided where mistake relates to essential fact, 125. 
fundamental error as to nature of transaction, 79, 125. 
person of other party, 82. 
subject-matter of contract, 83. 
in formation of contract, 76, 77. 
lease, avoidance of, for, 125. 

erroneous payment of rent under, to lessor’s widow, recovery of, 
378, n. 

of counsel, 126. 

fact, 124 seq., 129, 130, 133, 378. 
law, 129 seq., 378, 379. 

of law, does not generally invalidate contract, 129. 

except in cases of fundamental error, 130, 131. 
order of Court may be set aside for, 126. 
payment by, liability of payee, 378. 

railway carriage, payment of unauthorised surcharge for, 129 n. 
recovery of money paid under, 130, n. 343, 478 seq. 
rectification of instruments on ground of, 128, 129. 
specific performance, right to resist on ground of, 128. 
word does not denote any general legal principle, 77. 



INDEX. 


823 


MONEY-LENDER, concealment of identity by, J2^. , 

MONEY PAID, recovery of* See Payment. 

MONOPOLY, agreement tending to create, void, 172. 

MORALITY, agreements contrary to, void, 133, 152. 

MORTGAGE, 

by minor, void, 63, 64. 

Court will not allow transaction where money obtained by fraud of 
minor, 65, 66. 

deorha clause for payment of increased principal sum on redemption, 
412, n. 

fraudulent alteration of mortgage after execution, effect of, 333. 
of minor's property by administrator, 145. 
pattah transactions, 22. 

person**! covenant not enforced where security illegal, 177. 
redemption, loss of right of, 131. 

release by one of two joint mortgagees discharges mortgagor, 258, 284. 
MORTGAGEE, 

failure to advance full amount of loan, 266, 693 , 694 . 
of joint Hindu family, appropriation of payment by, 323. 
renewing a lease by, 648 . 

sale of land by, “subject to all defects/’ 126. 

MORTMAIN, STATUTE OF, not applicable to India, 2 n. 

MOVABLE PROPERTY, 
specific, recovery of, 652 . 

MUFASSIAL, law administered in the, 5. 

MUTUAL PROMISES, 27, 28. 

NAME, 

assumed, fraudulent use of, by money-lender, 122. 

NATIVE LAW, 

of contract, 2 seq . 

how far still in force, 7. 

NECESSARIES, 

costs incurred in defending suit are, 358. 

liability of infant for, 71, 72, 359. I 

loans to save property from sale under decree are, 359. 

money advanced for marriage expenses recoverable, 359. 

money advanced for, probably recoverable in England, 70, 71, 72. 

supplied to wife, liability of husband for, 535-536. 

what are, 71, 72, 358, 359. 

And see Minor. 

NEGLIGENCE, 

agent, liability for, 568-570. 

bailee cannot contract himself out of liability for, 497. 
gross, gratuitous agent liable to principal for, 574. 

agent guilty of, forfeits right to remuneration, 587. 
and may even lose right to recover disbursements, 588. 
what is gross negligence, 574. 
of carrier, burden of proof, 495-497. 
of innkeeper, 494-495. 

of principal, injury to agent caused by, 596. 
of servant, bailee’s liability for, 497, 498. 

NEGOTIABLE INSTRUMENT, 

alteration of, material, if unauthorised, avoids instrument, 330, 335. 
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NEGOTIABLE IN STRUMENT — continued. 
consideration for, presumed, 185. 

indorser, discharge of, where remedy against prior party impaired, 470* 

payment by, at request of creditor, 291. 

place of payment, 290. 

promissory note, definition of, 214, n. 

signature by agent, 611. 

signature of blank stamped paper, implied authority to holder, 81. 
time for presentment for acceptance or payment, 287. 

And see Bill of Exchange ; Promissory Note. 

NEW YORK, DRAFT CIVIL CODE OF, 76, 110, 112, 196, 198, 509, 726. 

NON-OCCUPANCY RAIYAT, right to bring a possessory action under 
section 9 of S.R.A., 660. 

NOTICE, 

of excess of authority by agent, 625. 

increase in rate of interest on overdraft, 57. 
revocation of agent's authority, 565. 
revocation of continuing guarantee, 449, 450. 
revocation of proposal, 41. 
special conditions on tickets, etc., 32, 33. 
inability's to read no excuse, 32, w. 
to agent is notice to principal, 599 seq. 

NOVATION, 

definition of, 323. 
effect of, 324, 327. * 

limited application of term in England, 327. 
on change in firm, 324. 

distinct acts necessary, 324. 
question of fact, 326. 
trustees not entitled to make, 324. 

NUISANCE, may be prevented by grant of injunction, 785. 

OFFER, 

and acceptance, English rules as to, 36, 37. 
bank’s letter stating terms of business, 53, 
broker’s quotation letter, 53. 
by advertisement, 52-53. 
by bookseller’s catalogue, 53. 
general, 51 seq . 

proposal synonymous with, 33. 
relation of, to proposal, 13, 14 
revocation of, 38 seq. 
reward, of, 52. 
standing, 40. 

to perform, must be unconditional, 250, 252. 

and entire, 251, 252. 
effect of refusal of offer, 250. 

ORDER OF COURT may be set aside for mistake, 126. 

PAKKA AD AT CONTRACTS, 
incidents of, 570, 571, 584. 

Pakka Adatia and broker liable on contracts, distinction between, 570-572. 
place of performance in, 290, 291. 

PARDA-N1SHIN WOMEN, 

contract with: burden of proof, 81, 96 seq. 
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PARDA-NISH1N WOMEN — continue <*. t 

dealings with, analogous to* transactions with u expectant heirs M in Eng- 
land, 99. 

meaning of expression, 99, 100, 

PARENT AND CHILD, transactions between, 93. - 

PARTIES, 

joinder of under O. 1, r. 10, C. P. C., 279, 279, w, 

. representatives of deceased partner, whether necessary parties 
in suit for debt due to firm, 284, 285. 
may join surviving partners in suit for recovery of partner- 
ship debt, 285. 

suit against one partner only for debt of firm, 277, 278. 

PARTNER, 

death of, generally determines, contract for personal agency or service, 
272, 273. 

debts of firm, liability for, 278, 279. 
liability, whether joint and several, 279, n. 

suit against one partner only for debt of firm, 277, 278, 279. 
surviving, joinder of, in suit b\ representatives of deceased partner for 
debt due to firm, 284, 285. 

PARTNERSHIP, 

debts, partner’s liability for, 278, 279. 

authcrity to settle partnership affairs on, does not authorise accept- 
ance of bill in firm-name, 534. 
illegal, suit against, 141. 

novation of contract on change in firm, 324 seq. 
unlawful, 141, 176. 

void where in violation of licence granted under statute, 141. 

ancl capital advanced b\ partner with notice cannot be recovered 
back, 141, 176. 

PART PERFORMANCE of contract: specific performance in cases of, 

719, 720. 

PAWN. See Pledge. 

PAYMENT, 

appropriation of, 318 seq. See Apfropiuation of Payment. 
by cheque, at request of creditor, 291. 
by instalments, 255. 

delay in, liability to consequential damages due to, 394. 
for unlawful object cannot be recovered back, 152, 153. 

otherwise with money paid to compromise charge of adultery, where 
charge proceeded with, 159. 
involuntary, 381. 

made for another, recovery of, 360 seq. 

payment must be to another person, 369. 
and “ lawfully ” made, 373. 
place for, in respect of negotiable instruments, 290. 
time of, stipulations as to, not generally of essence of contract, 303. 
to agent, must be in cash, 538. 

unless custom authorises cheque or bill of exchange, 538. 
set-off does not bind principal unless authorised, 538. 
to one of several joint decree holders, effect of, 261. 
to unauthorised agent, 291. 
under mistake, 378 seq. 

under unlawful agreement, recovery of, 152, 153, 343 seq. 
voluntary, not in itself evidence of promise to continue it, 17. 
wrongful, 382, 383. 
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PENALTY, 

and liquidated damages, distinction between, 410, 411. 
executing Court can go behind a compromise decree containing stipu- 
lation by way of penalty, 412. 
interest, compound : when by way of penalty, 419. 

interest, increased, stipulation for, whether by way of penalty, 413 seq, 
always by way of penalty where stipulation retrospective, and 
increase runs from date of bond, 427. 
relief against, 413, 422-426 seq. 
moneys paid under legal compulsion, 381, 382. 

stipulation that pledge would become irredeemable after certain period, 
whether, 429. 

stipulation to pay double the amount on breach of promise to marry, 
whether, 429. 

PERFORMANCE, 

ability and willingness to perform, 253, 254, 294, 295. 

and consideration, 135. 

averment of, now obsolete, 296. 

breach before time of, 269. 

conditional refusal to perform contract, 265. 

corporation, remission must satisfy prescribed conditions, 338. 
by joint promisors, 275, 276. 
by third person, effect of, 273. 

death of party, performance not generally affected by, 242, 243. 

otherwise in case of personal contracts 242, 243, 272. 
delay in completion caused by act of party, 300. 
disability to perform due to party’s own fault, 265, 266, 
excused, where reasonable facilities for performance not afforded by 
promisee, 357. 

extension of time for: fresh consideration not necessary, 339. 
failure to perform by specified time, 300, 301. 
impossibility of, 305. 

arising from act of party, 297. 
insolvency does not amount to refusal to perform, 271. 
must be as prescribed by promisee, 291. 

no right to damages where performance accepted at time other than that 
agreed upon, 301. 

not obligatory where rescission or alteration agreed to, 323. 

of personal contracts, 2 72 seq . 

of reciprocal promises, 291 seq . 

offer to perform must be unconditional, 252, 253. 

order of performance of mutual promises, 296. 

pakka cidat contracts, place for performance in, 290. 

person to perform contract, 272. 

place for, 287, 289. 

promisee may dispense with, 335. 

readiness and willingness to perform, proof of, 294. 

demand for delivery without payment or tender is not, 295. 
refusal of offer, effect of, 250. 
refusal to perform substantial part of contract, 265. 
refusal to perform whole of contract, 261 seq . 
remission of, 337, 338. 
repudiation, what amounts to, 262 n. 
time for, 286. 

extension of, 339. 

what is " reasonable time,” 287. 

when of essence of contract, 301. 
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PERFORM AN CE—*continued. 
time for — continued. 

where time specified and no application to be made, 2 87. 
unlawful, 138. 

waiver of performance of concurrent act by other party, 294. 
where acts of performance concurrent, 294. 

where promises mutual, obligation to perform dependent on readiness 
and ability of other party, 291, 292. 

PERSONAL CONTRACT. See Contract. 

PLEADER, 

cannot compromise suit without express authority, 541. 
promise by, to pay barred debt, 193. 

PLEADING, 

in cases of unlawful agreement, 173. 

specific averment of performance not now necessary, 2%. 

PLEDGE, 

buyer obtaining possession of, 525. 

and person who has agreed to buy, 525. 
co-owner in possession, by, 524. 
definition of, 515. 

documents of title to goods what included under, 525. 

share certificates, whether, 525. 

factor, by, for antecedent debt, 523. 

fraud, goods obtained by, 526, 527. 

good faith, requirement of, 523 

hirer under hire-purchase agreement may make valid pledge, 523. 
limitation of proceedings in respect of goods pledged, 520. 
limited interest, by person having, 527. 

mercantile agent, pledge by in ordinary course of business valid, 520, 521, 
523. 

revocation of authority of, 526. 

mortgagee and subsequent pledge, competition between, 525. 

notice may be express or constructive, 524. 

of goods for security, principles of equity apply to, 516. 

person entrusted for specific purpose cannot make valid pledge, 523. 

person in possession under voidable contract, by, 526. 

44 possession,” meaning of, 522. 

" possession ” of goods does not now give right to, 522. 

Sale of Goods Act, 1^30, provisions of, 524. 
seller or buyer in possession after sale, 524, 525. 
share certificates whether documents of title to goods, 525, 52b. 
stipulation that pledge would become irredeemable after certain period, 
whether penal, 429. 

POLICY-BROKER, 

implied authority of, 541. 
lien of, 510. 

POLICY, LIFE, incorporation of prospectus in, 33, 34. 

"POSITIVE ASSERTION,” meaning of, 113, 114. 

POST, 

acceptance of proposal by, 34-37. 

offer or demand by, generally authorises reply by letter, 50, n* 

POWER OF ATTORNEY, 

nature and construction of, 538. 

payment in good faith under, not affected by uncommunicated revocation 
of authority, 560. 
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POWER OF ATTORNEY — continued. 

power to carry on mercantile business does not authorise drawing ©r 
indorsement of bills and notes, 534. 
power to sell does not imply authority to mortgage, 534. 
revocation of power by death of principal, 559. 

PRESUMPTION. Evidence, 

PREVENTIVE RELIEF, 
discretion of Court, 777. 
how granted, 777. 
nature of, granted by Courts, 774. 
perpetual injunctions, 778. 
principles governing granting of, 774-776. 
temporary injunctions, 777. 

PRICE, tender of, 295, 296. 

PRINCIPAL AND AGENT, 

acknowledgment of debt by agent after death of principal, whether 
binding principal's estate, 567. 
agency in generdl, 530. 

consideration not necessary for creation of, 533. 
coupled with interest, 606. 
agent defined, 530. 

actions by r and against, on cc ritracts, 602 seq. 
authorised to receive pay merit is not a bailee, 486. 
bribery of, 630 

forfeits commission and even right to recover disbursements by 
negligence, 580, 587, 588. 

liability for acts of another appointed to act for principal, 551. 

ss. 194, 195 do not apply where agent instructed to hand over 
business to named agent, 551. 

liability for loss occasioned by departure from instructions, 509. 
liability to repay' money received to principal's use, 632. 
must account to principal for money received under unlawful con- 
tract, 584, 585. < 

not liable to principal for payment to third party, when agreement 
voicl, 356. 

right to indemnity, 592. 

unauthorised, payment to, with notice of want of authority, 291. 
when entitled to commission, 585-587 
who may be, 532, 533. 
who may employ, 530, 532. 

alternative remedies against principal and agent where both liable, 616- 
619. 

authority of agent, extent of, 537, seq . 

construed according to usual course of dealing m 
particular business, 537. 
coupled with interest, 560, 561. 
in emergency, 545. 

may be expressed or implied, 533, 534. 
right to sue on contract, 597 seq. * 

attorney, 540. 
auctioneer, 542. 
broker, 541, 542. 
counsel, 540. 
delegation of, 546 seq. 
emergency, in, 545. 

, excess of, 591, 593, 619. 

exercise of, what is, 563. 
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PRINCIPAL AND AGENT — continued. 

authority of agent — continued. 

express and implied authority defined, 533, 534. 

factor, 541, 562, 563. 

implied, 533, 534. 

implied warranty of, 619, 620. 

joint authority implied where given to two or more persons, 532, 
manager of business has no implied authority to borrow money to 
carry on business, 546. 
may be express or implied, 533. 

measure of damages for breach of warranty, 620, 621 . 
pleader, 540. 

power of sale does not imply authority to mortgage property, 534. 
power to carry on mercantile business does not authorise drawing or 
indorsement of bills and notes, 534. 
principal estopped bv conduct from denying agent's authority, 622- 
625. 

revocation of, 558 seq. 
shipmaster, 543-545. 

to raise specified amount on securities does not authorise loan of 
smaller sum, 599 n. 

to settle partnership affairs on dissolution does not authorise accep- 
tance or indorsement of bills, 534. 
when revocable, 563. 
co-agents, employment of, 532. 
commission, forfeiture of, by misconduct, 580, 587. 

on secret dealings, agent cannot recover, 579. 
commission, on wagering contracts, recovery of, 224, 225. 

“return," received from sub-agent, 581. 
right of retainer for, 583. 
when agent entitled to, 585, 586, 587. 
when due, 585. 

compensation of agent for injury caused by principal's negligence, 596. 

contract of agent, bow enforceable, 597. 

damages, measure of, for breach of warrant}, 620, 621. 

deed, execution in agent’s name, liability of principal on, 610. 

del credere agent, defined, 531, 532. 

delegation of authority by agent, 546 seq. 

duty of agent in conduct of business, 568, seq. 

in appointing another to act for principal, 551. 
not to deal on his own account in business of agency, 
576. 

not to make secret profit, 578 seq. 

on death or insanity of principal, 567. 

standard of skill and diligence required, 572, 573, 

* to account to principal, 574, 575. 

to communicate with principal, 576. 
to obtain principal’s instructions, 576. 

to pay over money received on principal’s account, 584. 
exclusive agency: principal’s right to act in agency where sole agent 
appointed, 534. 

foreign principal, agent’s right to sue where contract with, 607. 

foreign state, suits against, on agent’s contract, 611. 

fraud of agent, in course of business, binds principal, 625* 626. 

guaranty of agent, loss arising from, 447. 

husband and wife, implied authority of wife, 535. 

implied warranty of agent’s authority, 619. 

of agent’s skill, 572, 573. 
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PRINCIPAL AND AGENT — continued. 

indemnity, agent's right of, against acts done in course of business, 592. 
against consequences of acts done in good faith, 594. 
against costs of defending action, 593, 594. 

no indemnity against consequences of criminal or illegal act, 595. 
or of buying broker against consequences of his own wrong, 593. 

liability for acts of another appointed to act for principal, 551. 

loss occasioned by departure from instructions, 569. 
liability of principal and agent whether joint or several, 616, 617. 

English Law, 616, 617. 

lien, agent's, for commission and disbursements, 588, 589. 
how lost, 591. 

not affected by bankruptcy of principal, 592. 

barring of remedy by Statute of Limitations, 
592. 

winding up of company whose agent he is, 591. 

lien sub-agent's, 590, 591. 
misrepresentation by agent, effect of, 625, 626. 
negligence, agent’s liability for, 368-371. 

negligence may prejudice agent's right to recover for disbursements, 588. 
negotiable instrument, liability of principal and persbnal liability of 
agent on, 611, 612. 

notice to agent is notice to principal, 599 seq. 
personal liability of agent on contract, 602 seq. 

on charterpartv, what words exclude, 604, 
605. 

on negotiable instruments, 611. 
power of attorney, nature and construction of, 538. 

revocation by death of principal, 559. 
principal defined, 530. 

duty of, to agent, 592 seq. 

estoppel by holding out agent as having authority, 622-625. 
how far bound by unauthorised act of agent, 598. 
pakka adat contracts, incidents of, 570-572, 584. 
payment to agent, 538. 

set-off not binding on principal unless authorised by him, 538. 
right to all profits made in agency, 578. 
right to follow property in hands of third person, 631. 
undisclosed, rights and liabilities of, 614 seq. 
profits, principal's right to : limits of constructive agency for such pur- 
poses, 578. 

promise to pay barred debt: authority of agent, 192, 193. 
public officer, cannot be sued for acts done on behalf of Government, 
611. 

no implied warranty of authority in case of, 620. 
ratification of official acts of, 555. 

ratification by principal of unauthorised or excessive acts of agents, 552 seq. 
how made, 555. 

knowledge of facts necessary to validity of, 556. 
of acts of slate, 555. 

of one unauthorised act ratifies whole transaction, 557. 
of unauthorised act, cannot affect third party, 557. 
principal cannot sue for breach committed prior to, 558. 
retrospective effect of, 554. 

secret dealings of agent, ratification of, only effective after full dis~ 
closure, $80. 

void act cannot be ratified, 554, 555. 
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PRINCIPAL AND ADEN T — cmtitmed. * < 

remuneration, agent not entitled to, where business misconducted, 587, 
express contract in writing: no remuneration unless all conditions 
fulfilled, 587. 

special modes of remuneration allowed by custom, 581. 
when due, 585* 
retainer, agent’s right of, 583. 
revocation of agent’s authority, 558* 

by death Of insanity of principal, 559, 568. 
damages for premature revocation, 564, 565, 
factor, whether authority of revocable, 562* 
may be express or implied, 566. 
notice of revocation, 565. 

where two or more principals, joint authority to agent 
revocable by notice given by or to one only, 565, 566* 
when effectual, 566. 

where authority coupled with interest, 560, 561, 562. 
where authority partly exercised, 563, 564. 
sub-agent, authority of, revoked by termination of agent’ s authority, 568. 
liability of, 548. 

liability of agent for acts of, 548, 549. 

liability of agent for acts of, where appointed without autho- 
rity, 549, 550. 

liability of principal for acts of where duly appointed, 548, 549. 

where appointed without 
authority, 549, 550. 

person appointed by agent with authority of principal is not* 
550. 

when agent may delegate authority to, 546. 
when agent may not delegate authority to, 546, 547* 
who is, 548. 

termination of agency, 558 seq. 
third party, equities between agent and, 615. 
undisclosed agent, contracts with, 613. 
undisclosed principal, rights of, 614 seq. 

wagering contract, agent bound to return to principal money received 
on account of, 225. 

wife, implied authority of, to pledge husband’s credit, 535, 536. 
PRINCIPAL AND SURETY, 

assignment for benefit of creditors does not constitute relation of, as 
between debtor and trustee, 442. 
bill of exchange, indorser primarily liable as principal, 472. 
bond under C.P.C. s. 55 (4) : discretion of Court to enforce bond, 465. 
co-debtors, suretyship between, 453. 

co-sureties entitled to share in benefit of indemnity, 482. 
composition, surety paying before, 465. 
contribution between co-sureties, 481, 482. 

equal right of co-sureties to benefit of securities, 482. 
no right of, between sureties by separate obligations for portions of 
same debt, 482. 

creditor’s appropriation binding on surety, 3 23. 
creditor defined, 441. 

rateable contribution where liability varies, 483. 
discharge of surety by variation o£ contract, 455 seq . 

bankruptcy, principal's discharge in, "does not discharge sure- 
ties, 461. 

by giving time to principal, 463. 
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PRINCIPAL AND SURETY — continued. 

discharge of surety by variation of contract — continued. 
by giving time to principal — continued. 

acceptance of interest in advance by creditor amounts to giving 
time, 464. 

contract for resale to vendor does not discharge surety, 456. 
forbearance to sue in pursuance of agreement without conside- 
ration not a discharge, 464. 

operation of rule as to giving time may be excluded by express 
agreement, 466. 

mere striking of balance whether enough for, 464. 
surety not discharged when agreement to give time made with 
third person, 466. 

by laches of creditor, 462, 468-470. 

creditor's act or omission impairing surety's remedy, 468, 470. 
by operation of law, 461 . 
by release of one co-surety, 468. 
by release of principal, 460. 
by variation of original agreement, 455, 456. 

consent decree made without surety's consent for payment by instal- 
ments, 464. 

forbearance to sue principal debtor, surety not discharged by, 467. 
joint debtors, suretyship between, 550, 551. 

mere passive acquiescence in debtor's irregularities will not dis- 
charge surety, 469. 

promise to give time distinguished from contract not to auc, 464. 

“ settlement " contract for repurchase of goods from buyer, 456. 
tendency to diminish surety's remedy or increase bis liability chiefly 
considered, 469, 470. 
implied indemnity of surety, 479. 

interest, payment of, by debtor, whether keeping alive action against 
surety, 448. 

surety’s right to, on payment of debt, 472. 
joint promisors arc not sureties, 475. 
liability of surety, extent of, 444. 

to pay decretal debt of a compromise decree, 468. 
to pay though suit barred against debtor, 481. 
how proved, 445. 
where limited in amount, 445. 

where original contract void or voidable, 446, 447. 
principal debtor defined, 441 . 
surety bound by creditor’s appropriation, 321 . 
surety bond for rent executed after execution of lease, 444. 
surety, death of, generally revokes continuing guarantee, 452. 
surety, defined, 441, 442. 

surety not liable unless creditor performs his part of the contract, 445. 
surety, rights of, on payment of liability on principal's default, 470, 471. 
to benefit of securities, 473-475. 

to recover amount paid, which the debtor was not bound 
to pay, 447. 

suretyship between co-debtors, 453. 
when surety not liable, 465. 

And see Guarantee. ‘ 

PROFITS, 

loss of, on breach of contract, 395. 
of agency, principal's right to, 578 seq. 

PROMISE, » 

alternative, one branch unlawful, 317. 
an accepted proposal, 12* 
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PROMISE— tmimiei. * . , \ 

definition of, 12* 

express, 57. * ( 

gratuitous, ISO. 
implied, 57. 

independent, 292. w 

independent, to perform lawful and unlawful acts, 316. 
joint promises, 282. 
mutual, 27. 

no intention to perform, 108. 
of forbearance, 28. 

of marriage, breach of, does not survive against executors, 244 , 245. 
performance of unlawful, 133-135. 
reciprocal, 12, 27, 28, 56, 179, 180, 316. 
performance of, 292 seq. 

order of performance 296. 
subscription to public or charitable object, 17 
tacit, 57. 

to pay barred debt, 178, 189, 190. 

distinguished from acknowledgment, 190. 

PROMISEE, 

definition of, 12. 

joint promises, all should sue on promise, 283. 
rights of, in contract of indemnity, 439, 440. 

PROMISOR, 

definition of, 12. 

rights of, in contract of indemnity, 441. 

PROMISSORY NOTE, 
defined, 214, n. 

for debt due on wager, void, 232, 233. 

for pre-existing debt, does not bar original cause of action, 329. 
given on attaining majority for debt incurred during minority, void, 69. 
in favour of minor, validity of, 69. 
signature by agent on principal's behalf, 598. 

PROOF, 

burden of, 

in contracts of lunatics, 75. 

in cases of loss of or damage to goods by carrier, 490. 
in cases of undue influence, 95, 96, 100, 101. 
in dealings with porda-nishin women, 81, 82, 96 seq. 
of foreign law, 131 . 

PROPERTY, unlawful detention of, 85, 88. 

PROPOSAL, 

acceptance of, 12, 13, 28, 31 . 

by performance of conditions, 51. 
by post, 34-36 

by receipt of consideration, 51. 
must be by person to whom offer is made, 82. 
must be certain, 45, 46. * - , 

communication of, 31 seq. 
when complete, 34. 

meaning of, 11, 12, 13. * 

rejection of, 45. 

revocation of, when effectual, 36-39. 

105 
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PROPOSER, death or insanity of, 44-45. 

PROSPECTUS, of company, incorporation in life policy, 33. 

PUBLIC DUTIES, 

application to enforce : 

alternative order on, 773. 
how made, 772* 
procedure on, 773* 

conditions to be satisfied before order to enforce, can be made, 768. 
distinguished from personal rights, 770. 

enforced by ** requiring a specific act to be done or forborne,” 768* 
enforcement of, 760-772. 

inferior Courts of judicature have no power to enforce, 770. 
jurisdiction of Courts to enforce, under section 45 of S. R. A* cannot be 
invoked where other specific and adequate legal remedy, 771. 
of a corporation, how enforced, 770-772, 

order directing enforcement of, bar to issue of mandamus , 773. 
execution of and appeal from, 773. 
may be peremptory, 773. 

parties against whom no order under section 45 of S. R. A, to enforce, 
can be made, 770. 

scope of order under section 45 of S. R. A. to enforce, 768. 
what Courts empowered to enforce, 766, 767, 768. 
what persons can be directed to carry out, 769, 770. 

PUBLIC OFFICER, 

cannot be sued for acts done on behalf of Government, 611. 
contract with, conflicting with public duties, void, 171, 172. 
employment on work outside duties of office not within section 45 of S. 
R. A , 770. 

no implied warranty of authority in case of, 620. 
ratification of official acts of, 555. 

statutory duties, order to enforce cannot be made where Provincial Go- 
vernor specially authorised by Legislature, 771. 

PUBLIC OFFICES, sale of, unlawful, 17L 

PUBLIC POLICY, 

agreements contrary to, 137, 138, 153, 155 seq., 200 

agreement to supply funds to carry on suit in consideration of share of 
property recovered not opposed to, 162. 
champerty and maintenance, 161 seq. 

marriage, agreement to pay money in consideration of, is against, 168 seq. 
promise by married man to marry woman after his wife's death con- 
trary to, 153. 

monopoly, agreement tending to create, opposed to, 172. 
public offices, sale of, contrary to, 171. 
restraint of trade, agreements in, 197. 

public interest the true test of validity of agreement, 200, 204, 
stifling prosecution, 157-158. 

trade combinations, agreements for not against, 202, 203. 
trading with enemy, 156-157. 
what term covers, 155-156. 

PUBLIC SERVANTS, ratification of acts of, 5S5. 

PURCHASE, at undervalue, 94, 180, 195. 

with notice of prior agreement for sale, 7X8, 

PURCHASER, 

acquiring outstanding title, 681. 
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RXJRCHASER^continued. , , 

tights of, against vendor to have his expectations satisfied, 682* 
against vendor with imperfect title, 680, 081* 

PURCHASERS, some of several, of immovable property cannot claim specific 
performance, 680. 

QUASI-CONTRACT, 

liability of promisor in void agreement, 374, n . 
reimbursement of money paid under, 355, 356. 

RAILWAY COMPANY, See Carrier. 

RATIFICATION, 

conditions necessary to, 555, 556, 557. 
knowledge of facts necessary to validity of, 556. 
of acts of state, 555. , 

of agent’s contract, 552 seq 
how made, 555- 
of minor's contract, 69 seq . 

of secret dealings of agent, only effective after full disclosure, 580. 
of unauthorised act, cannot affect third party, 557. 

payment of debt incurred during minority whether ratification necessary, 
70, 

void act cannot be ratified, 69, 70, 554. 
retrospective effect of, 554. 

RECEIVER, 

appointment of, discretionary, 765. 
mode and effect of, 765. 

not answerable to third person for unauthorised acts of agents, SSL 
RECIPROCAL PROMISES. See Promise. 

RECTIFICATION OF INSTRUMENTS, 
counter-claim for, may be allowed, 730. 
may be followed by decree for specific performance, 731. 

“ mutual ” mistake, a ground for, 729, 730. 

none where no prior actual contract by which to rectify, 128, 129, 726. 
presumption as to intent of parties for the purpose of, 730. 
principles on which English Courts adjudge, 726, 731. 
to establish a right to, it is necessary to show fraud or common mistake. 
728, 729. 

when allowed, 728. 

will not be allowed where rights acquired b\ third persons in good faith 
would be affected, 730. 

REFUSAL TO PERFORM CONTRACT. Se* Performance. 
REGISTRATION, 

of agreement made on account of natural love and affection, 178, 185, 186. 
of documents, 60. 

REGULATIONS, unrepealed, 8. 

RELEASE, 

by one of two joint mortgagees discharges mortgagor, 258, 284. 
of one joint promisor, 282. 

RENT, 

distress for, goods in hands of auctioneer or factor privileged from, 630u 
receipt for: cashing of cheque for less than amount due, 338, n. 
tender of, 257. 
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REPRESENTATION, 

means of discovering truth of, 119, 120. 
of authority by directors, 112, 114. 
reliance on, 121, 122. 

REPRESENTATIVE IN INTEREST, how far liable to a decree for spe- 
cific performance, 70 5. 

RESCISSION, 

agreement to rescind, effect of, 323. 

alternative prayer for, in suit for specific performance, 735. 

" anticipatory breach,” giving promisee right to rescind, 265, 266, 

“any person interested in a contract,” at the instance of, 734. 
conditional on party rescinding doing equity, 735« 
inadequacy of consideration not of itself sufficient ground for, 194. 
misrepresentation of title, purchase rescinded for, even after conveyance 
and possession, 733 n. 
mistake, for, 735, 

must be express and unequivocal, 342. 
of unlawful contract, 174. 

of voidable contract, 122, 123, 340 seq., 733, 734, 
how communicated, 356. 

Option to rescind in certain events does not make contract contingent, 
238. 

party cannot both rescind contract and retain advantage acquired under 
it, 340, 341, 342. 

party rightfully rescinding entitled to compensation, 434. 
principles governing, 732. 

right to rescind on failure of other party to perform contract in its 
entirety, 261 seq. 
when may be adjudged, 733. 

when parties in pan delicto , 734. * 

RESTRAINT OF LEGAL PROCEEDINGS, 

agreements restricting right to take legal proceedings void, 205 
exception of agreements to refer to arbitration, 205, 206. 
undertaking not to appeal, given for consideration, is valid, 207, 208. 

RESTRAINT OF MARRIAGE. See Marriage. 

RESTRAINT OF TRADE, 
agreement in, void, 196. 

agreement by employee not to compete with employer, valid, 199, 200. 
agreement cannot be enforced if without consideration, 199. 
agreements made abroad not enforceable though valid by lex loci , 204. 
exception where goodwill sold, 197. 

injunction, enforcement of negative stipulation in restrictive agreement 
by, 199. 

limits of time and space, 197, 198. 

limits of restraint mpst be reasonable, 197, 200. 

ordinary trade contracts not aimed at, 202. 

public interest the true test in determining question of reasonableness* 
200, 201, 204. 

restrictive agreements between manufacturers to pool profits, whether 
within section, 202. 

restrictive agreement during term of service not illegal, 199. 

trade combinations to keep up price of goods not within section, 201-204. 

RETAINER, agent’s right of, 583. 

REVOCATION, 

arrival of, before acceptance, 37. 
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REVOCATIONwan#m«e^ * 

by lapse of time for acceptance, 44- 
toy withdrawal of bid at sale by auction, 39* 
not presumed, 43, 44. 
of acceptance, 38 seq. 
pf agent’s authority, 558 seq . 
of proposal, 31. 

when effectual, 36, 38 seq, 
of proposal, notice of, 41 seq . 

REWARD, 
offer of, 52. 

right of finder to sue for, 508. 

ROMAN LAW, 

as to liability of bailor for defects in goods bailed, 488, 489. 

expenses of gratuitous bailee, 502. 

mixture of goods bailed with those of bailee, 501, 502. 

SALE, 

at undervalue, 94, 180, 194, 195. 
by auction, 39. 
of goods pledged, 519. 

of immovable property, may be specifically enforced, 663, 666, 667. 

will not be specifically enforced where vendor has no title* 

708. 

of land, to defeat execution creditor, 151. 

by mortgagee 41 subject to all defects/* 126. 
breach of contract, 403-406. 

of movable goods, how far specifically enforced, 667. 
of public offices, 171. 

of share in partnership business, may be specifically enforced, 668. 
of stocks or shares not a proper subject for specific performance, 668. 

SALE OF GOODS, 

auctioneer does not contract with intending bidders that goods will be 
offered for sale, 52, 53. 

damages, measure of, on breach of contract, 384. 

for non-acceptance of goods by buyer, 388, 389 t 390. 
non-delivery of goods by seller, 386, 387, 399. 
delivery, time when of essence of contract, 301-305. 

must be at place fixed by buyer where not specified in contract, 289* 
290. 

on Sunday, 288. 
where time specified, 291. 
duty to desclose defects, tirade usage as to, 109. 
inspection of goods : what is a reasonable opportunity, 256, 257. 
instalments, measure of damages for failure to deliver on due dates, 389, 
390 

non-existing goods, sale of, 124, 125. * 

payment, stipulation as to time of, not generally of essence pf ccmtract, 
300, 301, 303. 

price: reasonable price presumed where none named, 2l4v 

tender of, by buyer, not necessary as evidence of willingness to 
perform, 295. 

readiness and willingness to perform contract, 294, 295. 

demand for delivery without payment or tender is not evidence of, 295* 
goods need not be in vendor’s actual possession, 295, 
standing offers, 40, 41. 
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SALE OF GOODS— continued. *• 

“ subject to all defects/' 126. 
tender of goods, 250, 251. 

warranty, breach of, buyer's rights on, 126, 127. 
damages for, 393. 

SALE OF GOODS ACT, 1803, 399. 

SALE OF GOODS ACT (III of 1930), 399, 408, 487, 520 seq. 

SEAL, requirement of, 350-355. 

dispensed with where consideration executed, 352. 

SECURITIES, surety’s right to benefit of, 473 seq. 

SEPARATE ESTATE See Married Woman. 

SERVANT. See Master and Servant. 

SETTLEMENT, testamentary directions to execute, may be specifically en* 
forced, 724 . 

SETTLEMENT CONTRACT, effect of, 328, 329. 

SEXUAL IMMORALITY, contracts tending to, 152 seq. 

SHARES, application for, induced by false representation as to identity of 
company, 83 

share certificates, whether document of title, 525. 

SHIP, 

authority of shipmaster, 543-545. 

misrepresentation as to tonnage : avoidance of charterparty, 1 15. 
SKILL, standard of, required from agent, 572, 573. 

SOLICITOR, 

gift from client to, 92, 93. 
implied authority to compromise suit, 540-451. 
lien of, on client's papers, 510, 514. 
discharging himself loses lien, 514. 
dissolution of firm of solicitors extinguishes lien, 514. 
taking security from client, whether waiver of general lien, 514. 
to what documents lien extends, 514. 

SPECIAL CONDITIONS, 
communication of, 32, 33. 
indorsement of, on tickets, 33. 

SPECIFIC PERFORMANCE, 
agreement to refer, 212, 213. 

alternative claim to specific performance or damages: election open un- 
til hearing, 688. 

alternative promise, partly unlawful, lawful branch enforceable, 317 . 
building contract, specific performance of, not convenient, 669 * 
by and against company, 703 , 704 , 716 . 
by co-parceners in joint Hindu family, 717 . 
personal representatives, 243. 

* personal contracts not enforceable against, 243. 
reversioner, 704 * 
certainty necessary for, 214. 
compensation, award, of, 686 , 687 . 
compensation for misdescription, 119. 
consideration, inadequate, no bar to, 195, 724 , 
contract for sale of land, 49, 663 . 
contracts, 663 seq. * 
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SPECIFIC FERFOR MAN CE — continued. t , * % * 

contracts — continued. 

against whom enforceable, 715* ' 

against whom not enforceable, 721. 

for transfer of immovable property by way of security granted 
where damages not adequate, 667. 
grounds of defence in a suit for, 707. 
not specifically enforceable, 689, 700. 

with compensation where part unperformed is small, 671. 
where part unperformed is large, 674. 
damages, liquidation of, no bar to, 688. 

decree not granted because contract contains provision for special pay- 
ment by vendor on breach, 703. 
discretion as to granting decree, 696. 
dismissal of suit, effect of, 724. 
execution of decree, 669. 

independent part of contract, of, 677. ** 

“ separate and independent footing ” necessary, 679. 
independent promises to do lawful and unlawful acts, lawful ones en- 
forceable, 317. 

infant’s contract, cannot be specifically enforced, 70, 71. 
lease, part performance of contract to, 719, 720, 721. 
lost deed, suit to obtain benefit of, 670. 
mistake, right to resist suit on ground of, 128 

not granted m favour of party who has become incapable of perform- 
ing essential term of contract, 265, 266. 
part performance, contract to lease, 719, 720, 721. f 

immovable property, contract to transfer, 720. 

inability to perform small part of contract only, 671. * * 

where unperformed part is large, 674 
independent part of contract, of, 677. 
to be ordered onl> in specified cases, 680. 
purchaser undisclosed principal * no answer to action for, 667. 
representatives, enforceable against, 715, w. 

stock, Government, contract for sale of, not proper subject for, 668. 
subject-matter of contract, poftion of, not in existence, 670. 
title, absence of, m seller, 708. 

subsequent relief against persons claiming under, 715. 
undisclosed intention of one party to perform unlawfully, 136. 
unregistered agreement, of, 721. 
when enforceable, 665. 

with variation, 713. * 

SPECIFIC RELIEF, 

by way of preventive relief, 650. 

cannot be granted to enforce penal law, 650. 

how given, 650. 

immovable property . recovery of possession, 652. 

* movable property, recovery of, 660. 
person in possession not as owner: delivery to person entitled to im- 
mediate possession, 661. 

recovery of possession under section 9 of S. R. A., suit for: question 
of title cannot be raised, 655. 
settlements, awards and directions to execute, 724, 725. 

SPECIFIC RELIEF ACT (I of 1877), 645-796. 

SPECULATIVE TRANSACTIONS, 227-229. 

See Wager. 

SPIRITUAL ADVISER, gift to, 92. 
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STAKE-HOLDER, rights and liabilities of, 225, 233. 

STATUTE, acts iorbidden by, 138 seq* 

STATUTE-BARRED DEBTS, 

appropriation of payments to, 322. 
promise to pay, when enforceable, 178, 179. 

44 STIFLING PROSECUTION,” agreements for, against public policy, 
156-161. 

withdrawal of prosecution already begun is not, 160 n. 

STOCK, 

contract for purchase of, when void as wagering contract, 227-229. 
Government, contract for sale of : specific performance not proper 
remedy for breach, 668. 

SfKR ANGERS TO CONTRACT, rights and liabilities of, 17-23. 
STRIDHANAM. See Married Woman. 

STRIKE, stoppage of work by, effect on contract, 308. 

SUB-AGENT. See Principal and Agent. 

SUBSEQUENT TITLE, relief against parties and persons claiming under 
them by, 715. 

SUCCESSION ACT, 1925, 73, 647. 

SUIT FOR SPECIFIC PERFORMANCE, effect of dismissing, 724. 
SUNDAY, delivery of goods on, 288. 

SURETY. See Principal and Surety. 

SURVIVORSHIP, to Government securities, 286. 

TACIT PROMISE. See Promise. 

TEJX MANDI TRANSACTION, 
whether void as wager, 223. 

TELEGRAM, revocation of proposal by, 34. 

TENDER, 

^ acceptance, effect of, 41. 
before due date, 255. 
by mortgagee, 258, n. 

conditions prescribed by public bodies under statutory powers, 39. 
contract by acceptance of, 41 . 
legal, 257. 

/ must be of entire amount, 251. 
and unconditional, 252-253. 
of cheque, 250, 251, 257. 
of currency notes, 257. 

of goods: reasonable opportunity of inspection, 256-257. 
of instalments, 255. 
of money, 257* 

of price, not necessary to show willingness to perform contract for pur* 
' chase of shares, 295. 
of rent, 257. 

refusal by creditor to accept payment precludes subsequent objection to 
form, 257. 

to one of several joint lessors or mortgagees valid, 258-259. 
unascertained sum, offer of, is not a, 251, 

TERMS, of contract, implied, 57, 58. 
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THIRD PARTY, 

agent, ratification of unauthorised act of, cannot ffiect, 557 . 
cannot sue on contract by English law, 17-23. 
claiming goods hailed, rights of, 507 . 
consideration may proceed from under Act, 17, 18, 
contract with agent, when principal bound by, 536, 598. 
equities between agent and, 615. 

principal's right to follow property into hands of, 631. 
without title, cannot challenge validity of contract, 122. 

TICKETS, indorsement of special conditions on, 32. 

TIME, 

for performance of contracts, 287. 
extension of, 339. 

of payment, not generally of essence of contract in sales of goods, 303. 
when of essence of contr^'t, 301, 

TIME-TABLE, general proposal by, 52, 

TITLE, 

acceptance of, on sales of land, 49, 50. 
bad, varieties of, 708, 709. 

defective, agreement that vendor not liable for — effect of concealment 
on, 109, n. 

disputed, compromise on, not affected by later decision on title, 126, «. 
doubtful, will not be forced on an unwilling purchaser, 709 seq v 
such as the vendor has, 713. 

TORTS. See Wrongs. 

TRADE, 

agreements in restraint of. See Restraint of Trade. 
combinations, agreements for, not against public policy, 202, 203. 
usage of, 8 seq., 58. 

as to disclosure of defects in goods sold, 109, 110. 

Bombay, as to purchase and sale of goods by agent, 570. 

TRADE-MARK, 

is “property" for purposes of section 54 of S.R.A., 779. 
may be protected by grant of injunction, 786, 787. 

TRADE NAME, use of, 122. 

TRADING WITH ENEMY, unlawful, 156, 157. 

TRANSFER, 

of immovable property, 184, 185. 
intent to defeat creditors, 151 . 

TRANSFER OF PROPERTY ACT (IV of 1882), 174, 178, 643, 648, 671, 
674, n, 682, 683, 684, 718, 720, 737. 

TRESPASS, continuing, may be prevented by grant of injunction, 784. 
TRUST, breach of, may be prevented by grant of injunction; 785. 
TRUSTEE, 

gift to, by cestui que trust, 92. 

h a “ person interested to deny" under section 42 of S.R.A., 742. 
not entitled, unless expressly authorised, to make novation of contract, 
324. 

TRUSTS ACT (II of 1882), 173, 174, 347, 648, 649. 

UNCERTAINTY, agreements void for, 213, 

106 



UNCON S CIGNA BLE BARGAIN, 

burden of proof, 100, teq 
excessive rate of interest, 100-105* 
inadequate consideration, 101 
presumption in cases of, 100, 101 

UNDERVALUE, 

mortgagee's covenant to sell at, 101. 
purchase at, 94, 180, 195, 196 

reversionary interest, sale at, 101 f 

r ‘ unconscionable bargains," 100 \ 

UNDUE INFLUENCE, 

burden of proof, 88, 90, 90, n, 95, 96, 100 
“ catching bargains" with expectant heirs and others, 99, 101 
defined, 88 

delay and acquiescence as bar to relief, 105, 106 
equitable doctrine of, 89 seq 

essential condition that party is in position to dominate, 91 

fear as factor in, 94 

fiduciary relations, 88, 90-94 

gift by person of weak intellect, 103, n 

independent advice, 94 

master and servant, relation of, 88, n 

mental distress, 94 

parda-mslun women contract with burden of proof, 81, 82, 96 

parent and child, transactions between, 93 

plea of undue influence can be raised only by the party, 91 

setting aside contract induced by, 123 

solicitor, gift to, 92, 93 

spiritual adviser, gift to 92 

threat of criminal prosecution is not, 94 

but deed executed by ignorant person under threat, and m absence 
of independent advice, set aside, 95 
trustee, gift to, 92 
unconscionable bargains, 88, 100 
“ unfair advantage," 88, 90. 

UNILATERAL CONTRACT See Contract 
UNLAWFUL AGREEMENTS, 

agent must account to principal for money recened under unlawful 
contract, 584, 585 

champerty, agreements infringing rule against, 161. 
consideration unlawful in part, 174 
lotteries, 234 

marriage brocage contracts, 168 seq 

money paid under, recovery of, 152, 153, 343, 344. 

monopoly, agreement tending to create, 172. 

morals, agreements contrary to, 133, 137, 138, 152 seq 

mutual promises to perform legal and illegal acts, 316. 

object, when unlawful, 133 seq 

pleadings m cases of, 173 

promise by married man to marry another woman on his wife's death, 
void, 153. 

public offices, sale of, 171. 

public policy, agreement contrary to, 137, 138, 153, 155 seq, 200. 
recovery of money paid under, 152, 153* 343, 344. 
restraint of trade, agreements in, 196 seq. 
statute, agreements contrary to, 138 seq. 
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tfffl^WFUL AGREEMENTS — continued, f 

Stifling prosecution, 156-161. ^ 

subsequent illegality, effect of, 306, 307. 
trading with enemy, 156, 157. 
unlawful intention not presumed, 136, 155. 
wagering contracts void, but not unlawful, 224, w. 
waiver of illegality, 173. 

USAGE, of trade, 8 seq , 58. 

VARIATION, 

non-enforcement of specific performance of contracts except with, 713, 
714. 

of contract, 713, 714. 

VENDOR AND PURCHASER. See Immovable Property. 

VOID AGREEMENT 5W Amieement 
VOIDABLE CONTRACT, 32, 116 seq. 
rescission of, 340 seq. 

VOLUNTARY SETTLER, contracts to sell property by one who is a, 70S. 
WAGER, 

bet is a, 216 

broker's commission on wagering agreements not recoverable, 224, 225. 

collateral agreements, when valid, 224-229. 

contract in respect of void, but not unlawful, 224, n., 594. 

defined, 216* 

deposit paid in respect of, not recoverable, 224-227, 233. 
but loser may recover from stakeholder before it is paid over to 
winner, 233. 

differences, cases on gambling m, 218. 

evidence, oral, to prove wagering nature of agreement admissible, 229- 
231. 

life policy is not within prohibited agreements, 217. 

*■ lotteries, 231. 

presumption in cases of speculative contracts, 220, 221, 227-229. 
promissory note for debt due on wager, action not maintainable on, 232, 
233. 

recovery of money paid under wagering agreement, 347, 348. 

of money lent for gaming purposes, 233. 
securities for money won at or lent for gaming, void in England, 233, n. 
speculation distinguished from, 227. 

Stock Exchange transaction contract lawful if delivery of stock con- 
templated, 218, 220. 

Tejt Mandi transactions, 223. 

WAIVER, of illegality', agreements for, void, 1 73. 

WAR, frustration of adventure by, 308, 309, 313 seq . 

WARD, bond passed by, 147. 

WARD OP COURT, authority of collector to bind ward to pay barred debt* 
192, 193. 

WARRANTY, 

breach of, buyer's right on, 126. 

measure of damages on, 393. 
implied, of authority by agent, 619. 

WHARFINGER, lien of, for balance of account, 510, 513. 

WITNESS, promise, after subpoena, to pay, for loss of time. Without con-, 
sideration and void, 183. 



WORDS. 

acknowledgment, 190* 
agent, 530, 
agreemnt, 12, 049. 
another person, 375. 
appeal, 4S60. 
bailee, 484, 
bailment, 464. 
bailor, 484. 
benefit, 342, 
business, 584. 
by way of wager, 218. 
causing consent, ltd, 121. 
champerty, 161. 
coercion, 85, 380-381 . 
consent, 76. 

consideration, 12, 134, 135. 
constructive trust, 648. 
contingent contract, 235. 
continuing guarantee, 448. 
contract, 12, 208, 649. 
contract of guarantee, 441. 
contract of indemnity, 436. 
creditor, 441. 
debt, 193. 

del credere, 531, 532. 
deposit, 683. 
dispossessed, 657. 

documents of title to goods, 520, 525. 

does, 374. 

engagement, 287. 

express trust, 648. 

forbidden by law, 133, 138. 

fraud, 106. 

fraudulent, 151. 

free consent, 84. 

further relief, 756-761 . 

future transactions, 450. 

good consideration, 28. 

immoral, 152. 

implied trust, 648 . 

indemnity, 436. 

interested to deny, 756. 

kabala, 22. 

keeping silence, 478. 

law, meaning of, 143, n. 

lawfully, 373. 

liability, 442. 

Lord's Day Act, 288. 
mandamus, writ of, 767, 768. 
material circumstances, 478. 
mercantile agent, 520. 
misrepresentation, 110, 
near relation, 178, 185, 186. 
notice, 524. 
object, 134. 

obligation, 646, 647, 781* 782. 
ordinary diligence, 120, 121. 
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' posits assertion, 110, 112. ‘ ; 
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promise, 12, 134, 190. * 

. ■ & ■ promisee, J2. - * *\ , 1 

: ' v pro&sor, t£. "* ■ , *' ' / 4 " ,/ 

proper tipae and place, 288. J 

: «p$ppcrty»*r$3. n ,. ; / * 

* ; proposal, ll r 12. f , * d * :* •'./** “/ ,v; 

reasonable compensation, 430. , /*’ ' 

reasonable opportunity, 256. , 

reasonable time, 287. 

, reciprocal promises, 12, 27. 
reversionary heir, 762, 76$. 4 

V $47. -L " - v ,, " .< 

sub-agent* 546. 

suit, 660 '' , .v. 1 **' 

' surety, 441, 442. ' 

thing, 76. 
trust, 646, 648 . 
trustee, 646, "648 . 
undue influence, 88, 89. 
unfair advantage, 88, 90. .* > 1 

void agreement, 12. 

Voidable contract, 12 . 

WORK AND LABOUR, no remuneration for, unless work completed, 
345. *■ 

WRITTEN, CONTRACTS, unauthorised alteration of, 327, 320. 
WRONOS, 

injury to goods bailed, right to sue for, 528. 

ZANZIBAR*' Specifio Relief Act does not apply to* 200, jr*« 


344. 
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